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L.D., 79); overruled; 29L. D., 112... . 
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-L. D.,.482. DEE ib. Taken 


Morgan v. Craig (106. Th 0. 128); overruled, 5L. D; | 
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Northern Pacific R. R. Co. (20-L. D: , 101); modified, i : by coe Re ee eae 
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overruled,. 12-1. D., 127... °: 2. 


Ry. Co. GL. D., , 396);. overruled, 6L. D. 7 750: 
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State o California aa. D. » 253); vacated, a Li D., 
. 980... 
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48L.D.,98. ©. = 


| -gtate of Utah (45 L. D., 551); overruled, 48.L.D.,98. 
: Stewart # al. v, Rees ef al. ae D. a) overruled, po 
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L. D., 383. a 
White, Sarah. ¥: ac L. D. , 630; overruled i in part 
46-L: D., 5600. 
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a of the, United States in ‘the’ war with Genheny. and. been Ronorably separated. 


Sao. ‘1. The: war. oe ‘April. 6 1917) ad: toed ‘thie purtposes' salt si tes 


es Joint: Resolution: ‘No: 30? (Public: ‘Resoltition: No. 36). tér- et 


F 21. 1922. 


ta 3 Gmc: & 2. ‘Lands thet had: ecoma sapictt fo: ae disposition pri6e Soe 
iT to January 21, 1922, will not be affected bythe amendment; but:where 


.. “‘minated. with the: adoption: ‘of ee ‘Resolution’ a 6: et ‘Stat. : rs . 
| _1859),. approved. Mareh 3, 1921. aeRs. aa 


| Sc OF. AMENDMENT. on. ‘ORDERS, oF. RESTORATION, PRIOR TO JANUARY a 


S lands have: been: restored: heretofore andthe period of 63. days’ pref- . 


eS : 
; Moly ar ara 2 : 


| erence right provided. by: Circular’ 678% (47 Le: D:; 346), “had:not: 

_- expired: January 21; the preference *right for the officers, soldiers, = > 
‘sailors; and-marines ‘will be held te cues for" the ‘period of on ‘days one 

. dxpm: ne pee a the: vidoe : : | 


ee ee, . “DECISIONS: RELATING TO. THE ; PUBLIC ‘LANDS. from ene 


DURATION oF ‘PREFERENCE-RIGHT PERIOD. i ae 


| Bian 3: Public or Indian lands. opened to entry or restored front eatin 

= Soars or reservations after February 14, 1920, and prior to - 

> February 15,1980, are subject. to. thé-provisions: ‘of the public resolu-.- 

“tion. The’ time ‘provided therein for filing homestead and desert —-- 

_. land applications by those entitled” to. exercise the privileges con-- | 

_ ferred: thereby... will begin -and:: terminate as” ‘provided: hereinafter, = 
“unless othérwise directed. in. the. order opening or.restoring thelands. —_ 

.. Where such period begins’) ‘prior. to February 15; 1980, it. will‘continue 
for the time prescribed “even” we — oe extends: ‘etter 


Be spain 15, 1930. 


a me gee Soa ah Ose P 


_ PERSON S ENTITLED TO THE | BENEFITS OF THE ‘PUBLIC RESOLUTION. 


Ba. 4, (a). The words “ officers, soldiers, sailors,. and marines, oe 
as employed in the public: resolution, are generic ‘terms and embrace .- 
-. privates, seamen, ‘sailors, . nurses, . and: ‘all other persons, male or  —s_— 

- female, who by- enlistment or otherwise were regularly enrolled inthe — 

_ Army, Navy; or:Marine Corps:of the United States during the war 
, ~ with. Germany, and who could not eateh terminate such: service, 


ieee the: Tand: Sled. oe is. cituated= es officers: Ba. “recog ae 

_. Nized «may, be: mentioned’. notaries public, ‘and =clerks::of..courts of | 
record in this country, and consular and.diplomatic:officers.in foreign = 
+» countries... In connection, however, with public-land entries. made wt 
» +. by minor soldiers, attention 1s. directed’ to the restrictive provisions ‘ ' i 
- heim to such entries. by: public. resolution Suptod September’ * 





“s fe 


| 1 AOL om DECISIONS ‘RELATING TO THE ‘PUBLIC ) EANDS. a ‘3 ee 


See 18, 1918 (40. ‘Stat., 960); and’ departmental instructions ‘thereunder er ae 
eat OF, October 9s 1918, Circular. 622. (46, L.D., AL) Beh a oN, gl St 


« ral . 


© QUALIFICATION oF SOLDIERS. 


| oe 5 The public resolution provides that the. praia. dees 
ander: may be.exercised. only: by those. qualified to. make a. homestead 


as entry. or desert-land declaration. -A soldier. who at date: of: applica: 


 -tion-is the owner of more than: 160 acres of. land in any State‘or:Ter-_ 
- “pitory..of.the..United States, can not: make an original: homestead — 
entry... The. ownership of. land.is.no bar: to: making a desert-land:dec- é 3 
-. Jaration, but:the soldier, at the,timeof. filing. such: declaration.must be » 
ee a3 resident, of the State 3 in. which the land. is. situated. Tf the. soldigr. 


i a. or. desert: Jand declaration, nor taken by ssignment a desert ae - 
lan 


| SHOWING | REQUIRED 76! ‘ENTITLE ‘THE SOLDIER TO! THE PREFERENCE 
i : Pi -; PROVIDED. ag. | 


1 6. ‘The: soldier must ey his qualifications to mnie ‘the: ae 


| ‘goaghit and in addition thereto, either as a part of his application — 
or by an accompanying’ statement sworn to before an officer. qualified 
to. verify homestead or desert-land applications, that..he served in 
the United States ‘Army, Navy, or Marine Corps. on or after April - 
... 6, 1917, and prior to March 3, 1921; the approximate period of such — 

service; the unit or units in. which. such service was performed; 
that: he was” honorably separated | ‘or: discharged’ from. such service | 
_* or. placed, -in.the Regular: Army: or. Naval: .Reserve,. and | the date 
~ thereof; and that he did not refuse to. perform such: service. or wear ° 


the: uniform thereof, -He should attach. to. his application: a copy 


eae of his. honorable discharge, Or. separation, or the. order. placing. him | 
in the Regular. Army.or ‘Naval ‘Reserve,.as the.case may: be, certified’ 


aoe as correct: by an. officer: having: anid. using: a: seal; ‘but: he: will not be — 


required ‘to, file; the. original . order. of discharge’ or. transfer. : Lf :he 


has lost-his discharge, or.is otherwise unable to.secure:a. copy. thereof, 


he must ina verified: statement. explain fully. why. such: copy was 


not furnished... A minor. soldier-must show, in: addition to the above, 


. : - that he was under 2 al, yeery of Ages at the: daterc of these execution. of his | | 
ss z applications. - ac. yt : “ be EES S| yas aa a ne ees, ees eg 


ae - SOLDIER ’s ‘DECLARATORY. ‘STATEMENT | “Nor” “EYFECTIVE—ENTRY_ MUST. ie ie ee 


- MADE, 


oe "See. 1 ‘Righis ¢ extended die ‘pibliert eesluGon can. noe be sup: . ae 
te ay ported: by. soldier’s ‘declaratory, statement. under ;the: homestead law, = 
“put: must be exercised apie an | application’. to. make; homestead. oe tea, 

ay: es | et 


me . 


= tule: will: be observe gts: 


Ss ae is s “DECISIONS: RELATING O..THE: PUBLIC: LANDS. # es (Avan, 


_ EXECUTION: ‘AND: PRESENTATION: OF: APPLICATIONS, 


Saee 8. To avail himself of the privileges conferred ‘by’ the: pubic ce 


ae the soldier, unless he be a. minor, must, if, not within, go. 


; _ to the land. district in which the land is situated, and he.should per-. 


‘sonally* ‘examine the land ‘applied: for. ‘He must. ‘execute his ‘appli- 


- -eation, whether:it be under the homestead or ‘desert-larid laws, before. 
i either: the register’ or’ receiver of the local ‘land’ office, or ‘before’ Bs 
a, United States, commissioner, or a. judge or clerk of a court’ of'record - | 
_ in‘ the county: in'-which* the’ land is located, or before'one*of ‘such 
' - officers'in the:land district and: nearest or: most, accessible to the land. 
~~ When: so'executed, the application may ‘be presented tothe land office” 


“dn-person; by mail; ‘or ‘otherwise/:' A’ minor: soldiér® may’ ‘execute’ his 


application’ am: ‘the: mariner “provided in \ perderaph AE section ‘4, 7 “ 


re 


aiLese al fat ne bare 


“SOLDIER, MUST. MAKE. ENTRY, ; UNDER | THE: [LAW APPLICABLE: eh: st — 


Bio: 9: “Wheré: ‘under® the: law: or. order: of ‘pestoration issued: ‘pur- = 
‘stdanit, to the | provisions - of the act ‘of ‘Sépteniber' 30, '1913- (88° Stat., ar 
- . -118))'the’ lands ‘are’ ‘restored. to ‘entry only under the’ provisions: ‘of , 

_ either’ the ‘homestead law or the’ desert:land Jaw, applications by 


. ‘soldiers: ‘wiust: be restricted ‘to. ‘the. applicable ‘law, .but where ‘under 
‘the law or° “order of restoration ‘entries’ niay be: made. under either 


or both of ‘such. laws’ for’ lands‘ roperly subject thereto, ‘a. soldier 
pe ‘homestead law and one under. 
the desert-land law, if he does not’ by’ stich application include more — 
Jand.than he may. lawfully. acquire’ under. the agricultural, laws, pro=°~ 
vided he is qualified to make.the entry sought, and. the lands. em- 
braced in such applications. are lawfully. subject thereto, but he. will | 


may’ file an’ ‘application’ ‘ander. t 


not be. ‘Perttitted: to file under ‘both. acts, for the. same ‘tract. 


Bigg fsa 





ae fetes oe _ ih. BN oe rE 4g PAYMENTS." hie ere ee Sth fire oo en it 


* See. 10. ‘The: soldier inust make s the. _peyments quired be other 


ee ia 
3 “COMPLIANCE: WITH LAW AFTER ENTRY, 


Sac! 41, ‘The -oldist must: comply. with the } provisions 5 6f die: desert 


Sina law in the same ‘manner. and make the expenditures: onthe land - 


' Where ‘entry’ is:made under‘ the: homestead: law, the’ soldier‘ may, 


 ‘under*the : provisions“of ‘the act” ‘approved’ ‘FE ebruary 25,1919" ‘(40° 
 Stat., 1161); extending: the:provisions: of section’ 2305; Revised” Stat- 
- utes, to.'service-in‘the “United States: Army, ‘Navy,-or “Marine: ‘Corps, ae 

- inconnection’ with the ‘operations ‘on’ the ‘Mexican border, ‘or-in: the, — aa 
WaT with Germany; receive credit for‘such ‘service; not exceeding: two. 


years, in proving his’ claim:’- He’must: establish: residence within the 


‘ time‘and during’ ‘at:least-the’ first ‘year of his entry reside on: ‘the land re | 
“sand otherwise comply with the law in the manner required‘ of*other  ~ ale 
= persons, He may at any time after the. first. year of his entry sub: | 


nit his proof, when he can show that the period of his: compliance 


with the law after establishing residence and his military. service ~ 
_. equal:36:months. “In applying: “eredit for military’ service under the © 


ie ‘General or enlarged * revisions’ of the. eta Jaw, the ‘following — 





Sen 


ne and’ the: payments . ‘required: ‘of other entrymen’ under” that: law. 7 


a si" i "DECISIONS. ‘RELATING TO THE PUBLIC LANDS. Oe Ge ee 


eee oA sdldior’ with: 19 soouthe or more: e military: servic’: 5 will re y required 2. tame 
~~. to-reside:on the land at least 7. months during’ the first eritry. years 

with more than: 12°and Jess than. 19 ‘imontlis,.he must ¢eside on the. 
~ land 7 months during the first year and such. ‘part of'the'second year 

as, added to: his.excess over 12 months’ service, will: equal months, 

- and. qust.-cultivate one-sixteenthof the area’the'second year; with = 
-.% and not more than::12: ‘months, | he must reside upon the land): 7°.” 
_. months during each of the first and second years, and cultivate — 

- one-sixteenth of the area the second year; with 90 days and less 

-.. . than,7 months, he must reside. upon the land 7 months during each ts 

J year: for. the first and - second . years, and such: part. ‘of. the” third. 
‘year as, added to his service, will equal. 7 months, and cultivate one- 


se 


- sixteenth of the area the second’ year: and ‘one-eighth the third: year; a 


and ‘with less than 90. days’ service, . will receive no-eredit therefor in. . Be 
.  : Jiew of residence’ and: cultivation.. If he. delays. the. submission. Of 


= ‘proof beyond the. period. of residence, required, the’ cultivation : neces- 


 sary-for the. “years ‘elapsing before. the ‘submission of proof must. be 
shown. ‘He, may apply for and receive a. reduction in the area to. be =. 
? -_ eultivated, ‘in the ‘same manner and under the conditions required Pgh Be 
_». of other applicants. _Where.the. entry. is. made under the stock-rais- 
- ing provisions of. the homestead law, the above rule with respect 
. to-gesidence: will -be applicable, but the:soldier:must-make thesim- 9. 
provements: on: the-land. required. of sother: persons under: that:law, © 
and. show that: he actually used: the land ifor‘raising stock-and-forage 
__crops:.during the :period.that. he, was: required:to. reside on ‘the: land. Be or 
-  .  ~ He:must show, in any..entry:under, the homestead: laws, that. he. baad ae 
Pe Gs ale habitable house. on the land: ati the date of. submitting: ee os as 


a at ae Sean ey 
bes 2 : 


‘EANDS ABFECTED By. THE ‘PUBLIC: RESOLUTION. 


: we 19. The. public! resolution’ affects: ‘only: lands. éhate may ie La 
| fentered under.the: homestead or desert: land: acts} anid does notiextend. 

_-. the provisions of either of said laws to areas not. otherwise ‘subject = —-- 

-. thereto. --It: applies in all cases: where such lands:-become ‘subject: ie ee 


4 entry; (a): by the filing of township. plats of survey or resurvey: 
(&) where Indian lands are: opened“to.entry, ‘or: y; 


Bae c) -where Dubhie ea 
- Jands--are restored: from withdrawals: or: reservation; or (d@):where. 
--Jands aire ‘embraced. in: relinquishments. ‘which: do: not: become: effec 

_ tive upon being: ‘filed inthe: proper: local. land’ office, but upon:which = 
- action” by: the: ‘Commissioner ‘or Secretary. 1S necessary : before'the 7 
~~ Jands.affected are restored to. disposition, or (@)-where‘titles are:‘re- =k 
covered through. actions in the courts. Tt. ‘does: not: apply: to'lands’ 
that'-were open to entry on: the -date: of. its approval, nor:to lands. _ 


- embraced:in-entries canceled: by: contests; or: ‘by: reason: of. expiration: aoe 


‘- ” of-the statutory: ‘period, nor to-lands: embraced 1 ‘in entries:or:selections _ a 
_. where under :the law ‘such:.lands :-become: subject, to: any upon::the . 
- » filing:.of: proper: relinquishments thereof. in. the: local: la 


nd office; 
_ Where, however, ‘entries ‘made : under: the provisions ‘of: the. public 


resolution ‘are. ‘relinquished before: the expiration: of ‘the preference: ane 


| ' right period accorded: to: soldiers;. the lands affected’ thereby . — bes pe See | 


ae gee only. by: soldiers during) such preference-right period.» 


_ CLASSES Or. HOMESTEAD. AND. DESERT-LARD ‘ENTRIES, ALLOWABLE. 


me “Ska: 18. ‘The: ‘public. yesolution:- applies to all ‘classes’ of Lise 
entries, wehether: ‘under: the: 160, 820, OF » 640 acre: oe and’ 


a 


iid 
“UNSURVEYED, LANDS,, 


are gag 14: The" pablie’ Teésoliition ' Swill’ ae ‘aebeht: settlement’ ‘Sn 
Se ancurveyed lands’ otherwise. subject | ‘thereto prior to the filing: of the 
township plat. ‘of survey, and where’ settlements are: so'made by~ 

- qualified’ persons ‘and maintained’ in ‘the: manner required by, law, ae 


pee ek pe Bee oe Paani aa 
Pete, se Ai Aes: Giger 


sof 


Poros 


ee oe — : “DECISIONS RELATING TO. THE, PUBLIC, LANDS. — Avene Bee 


ae homestead: and desert-land ae whether the entire. eatate,d is . sought oe 
~~ or whether..,the -minerals,, are. reserved :to. ‘the United, States... A: 
eo soldier’s, homestead application ‘under’ the. enlarged,. the stock aig. as 
_ ing, or. other. special provisions: of. the law, : will..be.; governed: by: the *.-- -: 
regulations applicable. thereto,:and.if by- -drawing;: in case: of: simul-. 
Or ee sea taneous. applications,: or, by. time of. filing..such appligation i is ae ie 
eee corded: tie it wil be: igposed oL Agcondingly.: oe ee 


. the rights secured thereby will not be subordinated, upon the restora- - ao 
~ tion" of ‘the’ ‘lands, to. preferences asserted under ‘the public resolu-. ee. 
~ tion, but, from the ‘date of.the filing of the township, plat.of surv i a 


ae and ‘until: the: preference. ‘period provided: for‘ ‘soldiers: has expire 


-. settléments on the lands affected. will confer, no rights whatsoever, ° 


“RIGHTS wHar MAY DerEar THE sous APPLICATION, 


Sac 15: ~The. rights conferred. by the- public ‘resolution are iatibject! 


to existing -valid.: settlement: rights’ and-‘preference rights ‘under 


_ existing -laws,:or. equitable’ claims thatare subject’ to allowance and. - 
confirmation. Without: attempting to enumerate: all the valid ‘claims: — 


and existing preference rights that: might’ defeat a ‘soldier’ S applica- | 


tion, the. following: may: be mentioned :* 


(a) Settlement made by a, qualified person | ay a. tinie ati the ere 


was lawfully subject thereto, and maintained in the manner required 


by law.to;date.of such application... ‘The. soldier ‘may: avoid .conflict 


. with such: settlers’ claims ‘by! carefully: BRANLINING a acu before: | 


filing his application: =: 


_..(b) The preference: rights. ‘granted: under: the. provisions oe the: 
act of August 18, 1894 (28-Stat., 394), to the States.of Washington, 
-- Tdaho, Montana,; North: Dakota, South. Dakota,’ Wyoming, and ‘to 
.. Utah-upen its admission into the Union, ‘and ; subsequently extended: — 
- to.the States-of New. Mexico. and: Arizona. by sections: 11 ‘and 29.of the 
_ enabling act of. June 20;.1910 (36 Stat.; 565; 575)... Where the States 
° mentioned. applied. for the: survey..of public lands: ‘within. their respec- 
- tive limits,;:and ‘complied with: the: requirements: of: said’-act, the 
preference rights. accorded by. said. act; if exercised’ within. the 60. 
days. provided, -will defeat:a soldier’s applications. The period within ~~ 
- » which: the. State: must: apply in. order to protect its:preference-will, 
_.. begin with the date of the order of restoration of lands-withdrawn:or) «| 
- in-reservation; and surveyed during the time of withdrawal or resers 9 
_. vation, and: from the date-of: the filing of the township: plat. of survey; a | 
7 ~ where. ‘the lands were not, so: withdrawn. or :reserved. : rae 
. .:(¢)-The preference : right. granted the States: of North . Dakota, fe 
a “Souths. Dakota; Montana, ‘Idaho, ‘and Washington, by; the act of 
~ March 3, .1893° (OT Stat., 592), will not. defeat soldiers’ epee one, 
aie during. the preference ri ht period extended by the publ _ 
tion. “Under the’ act of March 3, 1893, the: rights therein ‘granted 
~ .attach only:when.the lands shall. haye become subject. to'appropria-. = 
tion under: all of the isi eas public, land laws, ‘while the aaa eo 


le resolu: 








ee eee _ DECISIONS, ‘RELATING TO TAR PUBLIC. LANDS.” aa 7 bo, aoe 


| granted. Pane by the: pubis: Pee are. effective. for. a speniod: = 
‘of at least 90 days. before such lands’ shall become subject. to. appro, 
ae priation by. others... ‘Therefore, the. ‘provisions. of:the, aforesaid-act = 
-.». « of March: 3, 1893, ‘will-not: prevent: the allowance of applications by, | 
soldiers during ‘the period. hereinafter fixed for filing such. preference - 
a right. applications, but. upon: the .restoration of the land. .to entry. 
. generally, the “rights of the seyeral States to lands.not then.appro-; 
_. priated will attach, ‘and. for the. speriod of..60: days: thereafter will: be. ae. 
sae superior. to. the: claims. of. all, other: applicants, including. soldiers, . oe it oe 
vee (dd). The: act. of June. 11,, 1906 (34, Stat., , 238). . Lands: Testored.. ‘un: ge ee 
Ws a6 der. the. provisions. of. ‘the. ‘said act. of: June AL, 1906, ares! under the: i ie 
eee terms: of such act,: subject: to preference, rights: as. follows: a ne 
(1) For a period of 60 days. by settlers, prior: tod anuary. 1, “1906, a ares 
x who. shall. not have. abandoned. such settlement. prior to: application: See oe? 
: (2), For a like period by. persons, if qualified to make homestead = °° — 
- entry, upon. whose. applications: the lands | were examined and: listed. > ee 
The foregoing. preferences, are, granted in the order.named; andthe = 
- .. 60-day, period begins: on: the; date. the: list. and. order. of. restoration, ‘ 
a each the. Jocal, and, office. | 


or ORDER _ onbanne TO: LANDS. OPENED OR: ‘RESTORED’ SUBJECT. To. THE: : PRO- ja ; 


Ba eee VISIONS: OF. ‘THE: ‘PUBLIC: RESOLUTION. 


mas te ise. 16. tt | is ordered: ‘and directed: that. ‘hereafter; “sind until ee acai Ses 
oe ae yuary “15, 1930, when. any surveyed. lands within. the provisions. 0b. 


the public resolution aré opened or restored to disposition under the - 


_ authority: of. the. Department. such lands, unless: otherwise provided a ee 
in the. order, of restoration, :shall. become: subject to. appropriation = 
under the laws. applicable thereto in. the following, manner, and: not. ee eon ae 

otherwise: ee 
4c ee) ‘Lands not affected iy the preference, Tights. dontered. ly the: Hee aa 
. acts of August 18..1894 (28 Stati, 394),.or June.11, 1906:(34.Stat.,. 
933), or, February: 14, 1920 (41: Stat., 407), will-be subject: to. entry by. ape cs 
- soldiers under the homestead and, desert- land’laws,-where. both of said. 
“> laws-are. applicable, ; or ‘under .the:,homestead. law only,..as: the: case 
may be, for a-period of 91. days, beginning. with: the: date ofthe filing, 
“ae... of:thes township. plat;. in: case. of. survey, or resurvey, and. with the 
8 sixty-third day from, and. after’the order of restoration, in all: other. - 
~ eases, and thereafter to. disposition under all of the public land laws. 
ee _ applicable. thereto. , _For. the period of -20. days prior to.the.restora-- 9 
-.. tlon-or opening: of: such. lands. to soldiers’ entry, and for a like: period 
- .. prior to: the date: such lands become; subject: to‘entry. generally, sole 
_. diers in the first instance; and any: qualified applicantsin the second,  =§ > 
\ may execute and file their: applications, and all.such applications 
- presented. within. such .20- day. periods, together. with those offered:at. = 
3 Go > eloekt B.D, ‘standard es on. a the dates such dands become: subject. Bas, : 


eB - pucistons RELATING TO THE PUBLIC LANDS.” = | [vor en te 


nie ‘to appropriation” wider such appliations’ shall be treated as s filed io es 
ee _ Siznultaneously. " Ne 
oo 6) Where the’ ina; are subject. to: the preference rights’ ea corced i 
ee by the acts of August 18,1894 (28 Stat., 394), or June 11,1906 (34. 
Stat, 283) ,' and where’ in the’ order restoring Carey Act lands: pref= - 
- erence rights of: settlers are recognized: -tmder-the-provisions“of ‘the 
act. approved. February 14,:1920 (41 Stat., 407), the lands not appro- 
- priated under such dominant preference. rights’ will"become.subject | 
. to entry: by soldiers under the provisions of both the homéstead and: 
~ desert-land ‘laws, or the -homestead laws only,: ‘at 9 o'clock a; m.,~ 
-.. standard time; on the ‘first: office: day after the termination of'such 
_- preference-right: ‘periods, and ‘to ‘entry under’ all” the - applicable’ > 
-' publie-land laws at 9'o°dlock.a. m., stant ard time, on the ninety-first 
-. day-from‘and after‘ such ‘first office day: ‘Soldiers’ applications may — 
~ -be:filed:at any time: during such’. preference-right. periods, ‘and. wilk | 
beheld ‘subject to stich’ superior preference rights. If the.control- 
ea ling ‘preference right be‘exercised within the time’ prescribed, appli- — 
cations’ of : soldiers’ in ‘conflict ‘therewith’ will be’ rejected. TE: such — 
preference rights be not so exercised, the applications ‘by soldiérs’ 


filed” during. such’ preference-righit periods, together with’ those ‘filed 


_at'9:o’clock a..m:, standard time,‘on the first office. day following the 
termination - such ‘Periods, will be treated: as s filed Sieap tamegiiatys 


DISPOSITION: OF APBICATIONS. oes rar ae a0! fo 


: ‘Seo. cia ay “isiieanban treated as. ; filed: Se ony will ‘be: 
| ee where. they. conflict: with. superior. claims}. otherwise: they. 
will be disposed; of in:the: manner required, by Cireular. 324, approved 


| May 22, 1914 (43 L. D., 254). 


“(O). Soldiers” applications. ‘and oe of. othien’ qualified “persons: 
filed. after 9 o’clock:.a.:m.; standard ‘time, on«the: dates the lands . 
become subbeet t to such niepe teeton will, be disposed of i in n the order: 


? filed. 
: “RESTORATION OF ‘LANDS. ‘To GENERAL DISPOSITION: 


— 18. (a): While: the special privileges extended By the ‘gublic 
4 resolution: may ‘be exercised by*soldiers-of the war with Germany | 
*. only, when. the lands shall have'beén restoréd’ to’ disposition “gen-* 
erally, under the: applicable public land laws, soldiers of any CWar 
. may proceed‘on terms of equality with other qualified:personis;*Those~ 
-. who served for ninety days or morein the United States:Army, Navy; 
:- ‘or’ Marine ‘Corps’ during the ‘Civil. ‘War, Spanish- American: Wat, *oSe. 
oo) OF: Philippine: Insurrection, ‘and were honorably discharged, may 
- jnitiate’ claims. ‘under the’ homestead: law by filing declaratory state- 


oe ments, either in person ‘or by agent. » -Those who served in the United: , a 


e iL hereof. 


* 3 (6) Where thie lands: are: sulted: by. the’: provisions “of he eC ae 
i of N sete 3; 1893 (26 Stat.; 5392); the applications: of soldiers and other: se 


oe States Army, Navy, ‘or’ Marine’ ‘Corps for 90 days. or more*in con-) 
nection with the’ operations’ con’ the ‘Mexican’ border or’ ‘during thes. 92.0% 
_ war with Germany; and’ were: ‘honorably. discharged, may ‘file: dev? 2) 
.  “elaratory ‘statements in person, but*ot: by agent. The soldiers  . 
- who make entry‘after- restoration ‘of the land’ to general disposition’ = 
_ may apply-‘such ‘military’ service: in: dieu:.of. residence in proving: © 

~ claims: ‘under the: homestead: Jaws; to: the extent: indicated. in section ‘ota le 





on 491) _ DECISIONS ‘RELATING To. THE PUBLIC ‘LANDS. ge He oe, Ss 


: . - . petooms will bé: hela’ subtec’ te ‘the’ Fights: of: the: State foi: a petted ae: : a 
oe of 60) yds from, and! including the date: of such. general restoration: cS Aate* 


oe aus ag of a ie i us | Wrrrane ‘Spay; a 


"Approved May 1 1; 1922. ae te a ) : es HS » Commissioner. ce ae fig 


te C.. FINNEY, —s 
Fe rst Assistant Serta. 
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- HOMESTEAD ENTRIES ‘WITHIN NATIONAL FORESTS. 
Ee ae ', Reeviartons. ee ay 
-[Cireuiar No. 263. a 


> Deparment OF THE. ae os abe - 
a .GeneraL Lanp- an 
| Washington, D. Oss Fad yays 2; 1922. 


= _Roorins AND. Sane os : Wea aed ee ee “ee 4 


UNITED. SraTEs Lanp ee 


at Your: attention ‘is called-to the act: of Ai une: i, 1906 ae Stat: ‘ey, o fe % . A 
& Copy: ‘of which is-hereto:attached'as: Appendix: ‘Av: This act. author- ~ 


7 .. izes: homestéad entries: for: lands: within: national forests, and: your ar re ee 


: “ instructed thereunder. as ‘follows: . 


_, v1. Both surveyed | and - ‘cunsurveyed Janda: aha enon: forest’ a es | 
: which: are: chiefly: valuable: foragriculture and:not needed: for: public - 


use: may,’ from :time: to: time;:bée: examined, classified, and listed’under — ey 


“the: supervision ‘of the Secretary of: Agriculture, and lists: thereof: will. aa 


Fes filed by him with the Secretary of the Interior, who: will then. de- ee 


: clare the listed lands subject to settlement and:entry: -. 


Os By an‘act: ‘approved August 10,'1912..(37 Stat. 269) ; ahs. ene - oe 
i tary of Agriculture ‘was directed: to: select; classify;:and segregate. cy | rs 
‘lands within the -boundaries of‘ national: forests that may. be: opened 


7 . to entry.-under.the homestead: laws: applicable: thereto. -Any: person a 


- interested ‘in-securing -a Classification or review: of:.a: classification 


| 2 . previously. made: by the. ‘Secretary of Agriculture, ‘should:present his = - 
.. request; to: the supervisor ‘of.the national:forest in which.:the:land:is  ~ 


“°- - Joeated,:and: should ‘state the “reasons. which: he: ‘nay: have! for: ‘be- Sages 
“- - lieving ‘the! land has.notbeen:properly classified: 7" ie ae 
—. 3.8.When any: lands have been. declared: nabaect: to. settlement : and: : 
ate entry: under:this act, a:list of such.lands,.together with a copy: of the - 
. notice: af: restoration: thereof to ‘entry: and authority: for: publication © 


~. of. such notice,..will:be:transmitted, to the register and: receiver forthe - as 


~ district within. which the lands are.located.:.: Upon. receipt. thereof the: fos Q es 


a Re register: will: designate. ‘a newspaper: published. within: the:county:in a m3 
ee which the. land is “situated and transmit ‘to the publishers: thereof the’ = 


ie letter of duthority:and.copy of notice: of, restoration,.said notice to'be — 


Mao published in the designated newspaper. once each week for four suc- eae 


cessive: week's! “You. will also post ‘in your office a copy of said. notice, 


a the same to remain posted: for.a period. of :60. days. immediately. pre.) tees oe 


~ .eeding the date when’ the lands are to be. subject. to entry. Ifno.  -. 
oe paper is: published, within the county, publication should be, made in’. | 
re a hewspaper: published ‘nearest the land.. : meee Stee 
"4. The: cost.of publishing the notice. ‘mentioned j in, the. ‘preceding ona due 
— puteoraplh: will : not: be: paid... by. the:-receiver, but. the publisher’s ee 
iat vouchers therefor, In duplicate, should be forwarded to the Depart- ay ete 


“+ 1 Revision of oe dntonie of Aug. 19, 1918 (42-L..D., 381). 


a a 


_ 10. DECISIONS RELATING TO THE PUBLIC LANDS, = [vom 


ment. of the Interior; Washington; D.:C.;by:the publisher,.accom:. 


rg panied. by.a:duly..executed:,proof of publication..,. The-register:-will ~~ 


require the publisher to promptly furnish him with a copy of the = 
‘issue of. the paper in which such notice first appears, will compare, = 


eat the, published notice with that furnished by:this'office, and-in:case | | 


o ae: four weeks. — 


_ of discrepancy or error cause the publisher to-correct the printed 
. notice and thereafter publish the corrected ‘notice: for the full period — et 


5, In addition to the publication and posting above provided for, 
" you will,:en-the day the -list-is filed: in your office,:mail‘a copy of the © ° | 
— notice by registered letter to any. person: known by you to be.claim-) | 
- ing a preferred right of entry on any of the lands described therein, ! 
and also at the same time mail a copy of the notice by registered let- 


+ ter to each. of the: persons named after: each tract in the restoration 


-- notice and*advise-each of them of his preferred right to make entry -— oe E 


oe es during the.60-day period’ prior: to the date. of restoration. Upon — 


-. Yeceiving evidence of service of such notice or notices you will for- 
--ward same to this office. | tec bee edce nea ey Bo 


“oak 6; Any: person: qualified: to make: a: homestead entry :who,. prior to. 


January: 1, 1906, occupied and’‘in good faith:claimed any: lands:listed on | 


the same, and.the person upon.whose. application. such land was 
: ~ ation of the land, or in: the case of an-ex-service man of the world. ere 


~~ guch’ settlement and continued. occupancy; allow the-entry..-Ifan 


whose: request. the: lands were listed, or ‘by:-an:ex-service:manof the. — 


under this:act for agricultural purposes; :and-who has not abandoned - 


' listed, ora: qualified .ex-service man of.the war with Germany,has, 
eachin: the order named, the preferred right:toenter:the*lands:so 
settled upon or. listed at any: time:.withmn sixty: days prior to.restor:.— . 


 war‘at anytime within ninety. days: prior:to date of restoration... ae 
~ Should an application be ‘filed:-by such -settler:.during the sixty- ~ 


Se en re Ee a PS a Se 


application’-is: filed -during the: said: period by: the party’ upon. 
-: World War, during the ninety-day ‘period, you:will retain .said‘ap- 


_ plication: on :file: in. your’ office until the date:‘of: restoration oruntil . 


_ an entry has been made by'a‘claimant:having the superior preference. 


-. right. “If no application: by a: bona fide'settler prior to. January:1," . cc 
. . 1906, is filed within the preference right: period, you:will-allow: the ——. 


application of the party upon whose request. the lands: were: listed. te 


| If-entry by a ‘person claiming a‘settler’s. preference right is: allowed co eee 


other applications should be rejected without.'waiting the expiration. - 


: _of the préferred period. Of the applicants for-listing,,only. the:one —— 
‘upon “whose: request ‘a tract.is-listed ‘secures ‘any .preference:-right: 


Other ‘applicants for the listing’of the ‘same tract: acquire no right © 


___\" by-virtue of such applications. © => 


While’ the ‘preference: right: period of -ex-service men'-of: the: war " - ‘ | eo 
- “with Germany begins: to run‘ninety’days:prior to the date-of the’. 
restoration of the land to entry, filings may be’presented’'during:the ° 


twenty ‘days preceding: such preference right. period; that is, from _ 
the one hundred’ and tenth: day to:the ninetieth day prior to: date of: 


_- restoration, and such filings will: be treated as simultaneously filed. 
at 9a. m., on the ninetieth day prior'to date of ‘restoration in-the 
. fnanner ‘provided by Circular 324, approved: May:22,1914: (48 LL.D. | 
954). -The filings:of the-successful.ex-service applicant may there- = 


~ 





a within: the - 


-_ after he cliewed only’ in. ae ‘event. prior. dlaimants, do not: exercise; 
their. preference, right. before the date of restoration... «.; ee te 
_ .; All applications by others than: the, classes:above referred: te ahioh). er 
- are filed prior to the. date of opening, should -be rejected: forthwith: | oa 

7 notwithstanding. the. fact that:an: attempted transfer.of the prefér-— . 


A 


~with:said Circular: 324.., 


dhe approved: form. of notice of restoration. reads. as follows: : re : ae 


-# 


| RESTORATION TO. ENTRY, OF LANDS. IN [NATIONAL “FOREST. 


td, 


_Notice.i is. s hereby given: that: the lands: described below, embracing. 
National. Forest, . 




















-, on 


7 Ege ve _ DECISIONS, RELATING ' TO THE. ‘PUBLIC. LANDS. 7 Nice . 


ence right. of entry may. haye been‘ made, :but. ‘applications: maybe; =. | 
filed. by ithe: general. public: within. twenty.days:priorto:the dateof 
aa restoration;. ‘and, all..such., .applications,: pwall.:-be:: treated: as simul: ~ Ringe 
taneously filed. at.9-as Mm. on, the. date: of restoration, In’ oe ee 


acres, 
,: wall be. subject, to. petttement y tees 
.. atid’ entry under ‘the’™ ‘prévisions’ ‘of. ‘the ‘homestead. laws of the: United States... ou 
- andthe: act of. June’ 11,1906 (34 Stat: 233) at ‘the’ ‘United ‘States land office. at are: 
° , by ‘any qualified: person, ‘except that: for'a per ‘iod: of | 90 days ee ed : 
7A prior to. said date: the and. wilt be ‘subject. to, a preference: right ‘of ex-service 

men ‘of the. war with : -Germany. . ‘Such. ex-service men,.in order. to.ayail them-. 


_ selves of their ° ‘preference tights,, must. file their. applications, on or, after ; (one: Pid _ te 


~ hundred: ‘and: tenth: day prior to. restoration ) but prior to ( date of restoration). . 


_All::such applications filed: -on:or :after {one- hundred: and* ‘tenth © day prior. toe 8 
restorataion) but: prior: to. (ninetieth. day. prior ‘to: ‘restoration )- will be: ‘treated: | 

as simultaneously filed at. 9. a. m. on ,{ninetieth day. prior: to restoration)..:AllL) ~ 
such applications filed ‘on or after. ‘( ninetieth day. prior to. restoration). but prior ee 


to (date ‘of: restoration) will be: treated’ in’ the. order in which’ filed. 
© Applications may.:be: filed ‘by ‘the general public: within :20: days prior ‘to (date 


| of. restoration) : and. will: ‘be treated: ‘as: bevouienenuely, filed at Os a: ‘m. on Saat 


of restoration). 
“( Description: of lands restored. y 
~ (Date. ss | 


7 . This form: should be. ingaified’ to. cover ones o ‘bons fide saotilers 
prior to. Af anuary 11906, and to applicants. for. listing under. the. 


act. of June 11, 1906, where, it appears that, the rights. of such. ‘Bats. 


e ties are ‘involved. aoe 
os The: ‘fact. that: a iter. prior. to Ji anuary, rs 1906; ne ‘already,’ 


2 exercised | or lost his homestead right. will not. ‘prevent . him from 
~ making entry ‘of. the lands settled. upon if. he.is otherwise, qualified 


_to’make entry, but. he can ‘not obtain. patent. until. he -has. complied ~ 
with all of the requirements. of. the. homestead law. as: to. residence: ee 


: and cultivation and paid $2.50 per.acre for.the land entered by him: 


Dee, Se On ‘When. an. entry. embraces. ‘unsurveyed lands or. irregular . (ie . 
o tional parts ‘of a subdivision of a surveyed section,.a metes-and- 
bounds ‘survey of such lands and fractional. parts must.be-made at... 


some time before the entryman applies. to. make final. proof. .. ‘Survey: — ae 


will. not. ‘be. required. where the tract can be described. by. legal sub- 05 
divisions or as.a quarter. ora half of a.surveyed. quarter-quarter SOC ee 
. tion or rectangular-lotted tract, or.as a quarter or half of a surveyed: ee 
Ue te quarter-quarter- quarter-section. or rectangular-lotted: tract... _ 
<9. Under. thé act of August 10, 1912. (87 Stat. 287), and. ‘gubse- 
‘quent acts. making | appropriations for the.,Departmentof Agri- 


. _culture,. authority is given for the making of. metes-and- bounds sur-. - 8 


 weys by the forest officers under the direction. of the. surveyor general. ee 

it (See Circular No. 235 of April 30, 1913.) — pap ee hae 
10. Application. for’survey. should. be made. by: the entryman to the Ne ai. 
- district forester of the district in which ‘the land hes, and upon. cee 


eGo kde OS 


ee - ae, | "DECISIONS RELATING 76 Baas} PUBLIC. ‘LANDS. | s . Tro. — ce 


< sare is offered ie must “file: an rataavit showing dl the ¢ date’ on Wnieh | 

- the copies of the notice and plat, were posted on the land and. that 

2 ‘they | remained so, posted during such period, giving dates... : 

73. Section 1. ‘of the said act’ of June 11, 1906, having been: amended 3 
by ‘thevact of: May 30, "1908" (35 ‘Stat. 554), ‘the. only: counties in 

» southern’ California ‘in: ? which’ entries thereunder can not ‘be made’ 
are San Luis Obispo and Santa Barbara, to which, counties the act 

of June. 11, 19067 does: not: apply.” ‘Entries - made of lands in the = 

Black Hills: National‘ Forest can be made only under the terms-and = 
”  e, upon ‘the conditions prescribed i in sections. 3 and 4 ‘of.the. act of. J une... 





11, 1906, ‘as amended’ by’ the ‘act’ of’ ‘February 8, 1907 (34 Stat, 888), Ba oe 


ae and: the act:of July 38,1912 (37: Stat. 188). 
_ ° 14) This‘ act ‘does: not’ authorize any detélemente’ within oreat re . 
serves except: upon lands which have ‘been. listed, and then. only in. 
.. the manner mentioned above, and all persons ‘who attempt to make 
"any unauthorized settlement within: such’ reserves will be considered - 


| trespassers and: treated accordingly. ~ 


- 15. "Fhe act of June 11; 1906, provides that nothing shall be dong oS 

to impair’ in’ any ‘way: the: legal rights of any bona fide homestead, . - 
settler: who has or shall establish’ residence ‘upon public lands prior 
to their inclusion: withina ‘forest’ reserve | >and maintains his. spttles | 


ment claim as required by law. 


» Very. respectiully,"" as Pe oo > Wintzase Spry, 
= Paps as oe Commissioner, 
| Approved: “May: 9, 1922. | cee ee eo eee ae ae 
oe C. Finney, . tr] Fe ee ES, PERN! at pea a oe 


a a j : “Rinse Assistant Seoretany. 
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wie woofinkel ode are emg eens 


LAN. ACT, To provide fot the. entry of agricultural. darids. within: forest reserves... eas 


cect 


Be it: enacted, by: the ‘Senate. and: Ho ouse Of Representatives. of. the. United: States ae 


of America: in: Congress assembled, That the Secretary; .of “Agriculture. may..in: his 
discretion, and he is hereby. authorized, ‘upon application or otherwise, : to. ex- 


_ .,@mine.and ascertain as to:the, location.. and. extent;.of-land-within.. permanent or 
temporary,. forest., reserves, : except. the, following. counties; in: the ‘State. of, Cali- ot 

fornia, Inyo, ‘Tulare,,.Kern,, San .Luis- Obispo, .Santa., Barbara. Ventura, Los 

| -Angeles,, San. Bernardino, Orange,: Riverside, -and. San. Diego; “which. are. ‘chiefly Ba ar 

- valuable for agriculture, and. which, .. in-his opinion, may.be occupied for. agricul- eA. 


= tural purposes: without. injury ‘to the forest. Teserves, . and which are not needed 


| . for public-purposes, and may list and' describe the'samé by metés and bounds, 
... .0Fr otherwise, and file the: lists. and. descriptions with the: Secretary of the a te 
eo = Interior, with the request. that. the Said lands pe. opened . to entry in _agcordance. gs ioe 


ioe 


Upon’ ‘the: filing: ‘of. any. ‘such, list: or. ‘déscription. the. Secretary. of. ‘the: Interior a. 
“hall declare the said lands open to homestead settlement and entry in tracts — . 


Woe 4:4 


“not. exceeding .one, hundred. and. sixty acres in: area, and. not, exceeding. one mile 


: - lation. published. in the. county in, which the lands. are situated: Provided, That 


oo  AILy. ‘settler actually: occupying. and. in. good. faith: claiming. such lands for. agri- 
ta cultural purposes prior to. J. anuaty : first, nineteen hundred-and ‘six,. and who. shall ~. 
not shave. abandoned. the same, and, the: person, if qualified. to make a. homestead... | 

7 entry. upon whose application the’ Jand. ‘proposed. ‘to be entered was examined and. ~ 


“Sn! length, at the expiration, of sixty, days; from. the. filing. of the list inthe: Jand | 
(office. of the. district within. which .the. lands are ‘located; during. which period. the. 
said. list or description. shall, be prominently. posted. ‘in ‘the’ land. office. and adver-  : |. 

- tised for.a. period of not. Jess. than four weeks in one newspaper of general cireu- 


listed,. shall, each in the. order named, havea preference right of settlement and | 
entry : Provided further, That: any. entryman desiring to’ obtain patent to any” 


ee lands described by metes and bounds:entered by him. under the provisions of this. 2 e 


es act shall, within ‘five years Of the. date of  aaning. settlement, file; with fade 


. a See See ‘the boundaries. of. such seat ‘which: “shail ‘be: distinctly. 
Scere pein monuments. on, the. gro, and. ah peers a core of such plat, . to- fs 


= land. office. for the land district. in which. ‘such: Yands. are situated. ‘for a. like 


a the Dablication of. his. notice of fmee to. offer! orp ‘and. that a. ‘copy, ‘Of such a Pek § 
plat: and. field’ notes shall also be. -kept. posted in. the office. of. the register’ of the. 


“period ; and’ further, that’ any. ‘agricultural. lands. within forest. reserves May, at. 


the discretion, of the Secretary,. be. surveyed by. metes and. bounds, and. that no _ ee 
- lands entered under the provisions of this Act shall be patented’ under the. Come. 
- mutation provisions ‘Of the homestead laws, but settlers,. upon: final proof, shall eer 


: ‘their entries. 


- Sec. 2. That penne upon. ande eng waluebie ¢ for eoemieiie within forest ae 
reserves on January first, nineteen. hundred and six, who have already exercised .. 

- or lost their’ homéstead. privilege, but: are. otherwise: competent to. enter: ‘lands.: - 
-. under the homestead laws, are. ‘hereby granted: an ‘additional homestead’ right Of «2°04 


entry for’ the purposes’ of:thisact only, -and‘such ‘settlers: must otherwise com- 


. -ply with: the provisions of:the homestead. law,:and ‘in: addition: theréto’must:pay sas as 
two dollars:and- fifty: cents® per acre*for : ‘lands entered under ‘the-provisions of |. 
this: section, ‘such: payment: to be: made ‘at the: time of making: final . proof: on 


such lands. 


—) See.'3. That all entries. ‘under’ this acti in the Black: Hills Forest Reserve shall a 
be subject. to the quartz or lode mining laws of the United States, and the'laws. 9... 
‘and regulations permitting the location,: ‘appropriation, and:use of. the waters = 
| within a said forest reserves for mining, pean and oe PUPDORES 3 and a aie a 


o 


ess oe ‘DECISIONS: \nerantine to” ‘TRE PUBLIC LANDS, ee ‘[vpt. 7% 
; no titles acquired: to ‘agricultural lands in said Black Hills F Forest Rewer under, 
this act shall vest in the patentee any riparian rights to any. stream or streams. 
of flowing water within said reserve; and that such limitation of title shall be. a 
| expressed in the patents for the lands covered by such entries. — 
- §Ec. 4. That.no homestead settlements or entries shall be allowed in: “that 


= portion of the Black Hills Forest. Reserve. in Lawrence and Pennington counties. 


in South: Dakota except. to. persons’ ‘o¢cupying lands*therein prior to January 
- first, nineteen hundred and. six, and the provisions of this act shall apply to the - 
: said. ‘counties: in said reserve only so far as is nécessary. to givé and perfect title - 
of: such settlers or occupants to lands: chiefly valuable for agriculture | therein _ 
‘occupied: or claiméd:by them’ prior to the'said date, and all homestead ‘entries 
“under ‘this act in’ said counties in said reserve ‘shall be described by. metes and . 


: : bounds survey. 


. SEc. 5: That: nothing’ ereti éouitathea® ‘shall be’ held to authortze any. ‘fature. 


ie séttlement ‘on. any lands ‘within: forest reserves ‘until: such lands have: ‘been’ open 


“to settlement as “provided. in this‘ act, ‘or ‘to’ in any way ‘mpair the legal rights: of. 


| any’ bona fide homestead settler’ who' has. or shall: establish residence poet public — 


| lands, ‘prior ‘to their inclusion within ° a forest, reserve. a 


. Be Pa tg cae ieee a fe 
ae Pope eg OF ote Seg rd 


_  Abproved, Jane 11, 1908: (84 Stat. 238).. ies “oie vegoepene 2 Niegae s a 


i 
oot be dt! 





wf av ACT Hees ting cartath lands in: ‘Pennkiston County. ‘South. Dakota, trom, ae Doeretioa” | 


of the provisions of section four'of an Act approved. June ‘eleventh,’ ‘nineteen hundred > 


and: six, nied: “An Act to provide for. the: entry. ot cineca. Tands evithin: forest: 
“reserves. ae cee 
Be it pice bi the Senate and H Ouse of Ripreiontorives ‘of the Unitea States 
of ‘America in Congress assembled, That the following-described.. townships : in 


7 the. Black : Hills Forest’ Reserve, in’ Pennington County, ° ‘South’ Dakota,. to: wit: 


| ‘Townships: one north, one east’; “two north, one east ; one’ north, two east ; two. 


~ horth,’ two ‘east; one ‘south, one east two. south; one east ; one’ ‘south, two ‘Gast’: 


and two south, ‘two. east, Blaci’ ‘Hills: “meridian, are ‘hereby. ‘excepted’ ‘from the 


a! operation’ of the provisions of section four ‘of an "Act entitled: “An Act to provide » = 
‘for. the ‘entry of agricultural, lands within, ‘forest “reserves,” ” ‘approved ‘June... 


eleventh, ‘nineteen hundred and six. | ‘Phe lands within the. said: BN isc all © 
remain’ ‘subject to'all other provisions of. said Act. San ee oe ace 


Approved, . Pebruary. 8, 1907, i (84.8 Stat. 88). 
: AN act: . Hxeepting. contain jande 3 in AE awtencs and Pennington Cs ‘Bonth ‘Dakota, 
. “fromthe operation of the. provisions of section four of an Act approved June eleventh, 
‘nineteen: hundred ‘and: six, entitled “An Cond to! ‘brovide: for’ the ee of ‘agricultural . 
“lands within forests‘ ‘peserves:” a i Ls pee ie 
| Be at ‘enacted by the Sendte ond Hotse of Representatives oF ihe'United States 
of ‘America. in. ‘Congress: ‘assénibled, That the following- described | townships — in, 
the Black: Hills Forest Reserve, South. Dakota, “to wit : ‘Township - three’ north, 
one. “east; and so much of townships, two north, one’ east, ‘and two north, two east, 
as. are ‘within Lawrence County, | and township one. north, ‘three east, in’ Pen- 
nington County, Black ‘Hills | meridian, are. hereby excepted. from ‘the operation — 
of the provisions" ‘Of ‘section four. ‘of an Act entitled’“An Act to provide for the 
entry of agricultural | lands, ‘within, forest’ reserves,” approved June eleventh, | 
nineteen. hundred and six. The lands, within. the ‘said. townships, bo. remain. sub- 
Ject to all other’ ‘provisions of. said ‘Act. | ses ete eee eee aries mate 
esas Jaly-€ 3, 1912 ce Stat. 188). | ee cae 7 


er? - SRN ALG eee stpies 





: AN. ACT. To. ‘amend. an. ou iagpraved. ane Gieventh: yineteee nndeed. and. ‘six, entitled 

ein AD, Act: to provide. for. the entry: of agricultural. lands within forest reserves.” z 
Be. it enacted bythe: Senate and House of: Representatives. of: the United States . 

7 or -Americaiin- Congress assembled, That: an- Act-entitled “An: Act to: provide for 
th. entry: of: agricultural lands :within::forest reserves,’ approved. June eleventh, 


. . nineteen; hundred: and. six, be amended. by. striking. out of section, one the follow: . - 


i ling» words: “Hxecept the. following eounties.in the: State of California : ‘Inyo, 
.  Tulare,. Kem: Bh telat angeles aa ernar ine, “Orange, Riverside, eek 
San. Diego.” 320s: eee Vii ty ee a ped ; 
ee iane May 20) 1908 (35's Stat, 88) ae 


ree ed oe ee oe 
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“UNITED “STATES 1 ‘MINING @ LAWS, 


ee ann REGULATIONS. ‘THEREUNDER, ‘RELATIVE: “TO THE ‘RESERVA 





. TION, ‘EXPLORATION, LOCATION, POSSESSION, PURCHASE, ae cae ew 


eee AND. PATENTING OF THE MINERAL sane * 
Be a i eee IN THE PUBLIC. DOMAIN, | 





rae | Davarncesr OF THE i Thepeakion: | , 
~Generat Lanp OFFIce,. 
Washington, 1 De oy Aprd i, i928. 
“mrne : REE, ‘CHAPTER: 6 ‘REVISED. 7 
STATUTES, 


"Mineral Lands and Mining Resources. Pos . 2 < Pe . a 


"ee: , 2318, th ‘ali ‘eases. “ign valuable ‘gay minerals, ui ne ral 
shall be reserved from wale: scape as otherwise 0 expressly - urban 


_ directed by. law. | eee eee ‘ee 188, pe : 


» Sree 23195 Al gulaalie: “atinieral: dsposita 4 ain: ands ‘be “Mi - ral 


lands open. to a 


ae longing: to the. United: States, both surveyed ‘and unsur= purchase’ by 
veyed, are ‘hereby: declared. tobe: free:'and open’ to! ex- “itzens. 
ploration: and purchase, and’ the lands in which they. are 780 May, 1872, 


52, 8. » Ve - A 


‘found ‘to occtipation::and “purchase, by ‘citizens of. the 17, p. 91, 

United: ‘States:and- those he have declared ‘their inten: — 

tion: to. become such}: under’ regulations: prescribed: by 

daw, and: according to ‘the: local:customs or rules of miners _ 

- In:the‘several. mining. districts;'so far as the same are apy” a 
plicable. anid not inconsistent. with the: a of the: United 


| . States. - a a 
oS SEe.- 9320. ‘Mining claims upon veins or £ odes of: quartz. Length of 


mining claims. 


ae er other rock in‘place bearing gold, silver; cinnabar, lead, upon’ veins oF _ 
tin, copper, or other valuable: deposits, heretofore: located, a a 


_° shall be governed: as ‘to ‘length along’ the vein or lode: by. ‘ weet 25 
.. the: customs;: regulations, and laws in: force ‘at’ the date of 17, Pp. § OL. ; 
_ their. Jocation:.’ A’ mining’ claim located ‘after the tenth. °::-°- °° 


2; Vo _ ; = 


- | day of May; eighteen’ hundred and séventy-two, whether” = a 
‘located ‘by‘orie or more ‘persons, may equal,but'shall not 


2 exceed, one thousand five hundred feet in length’ along the 


7 “vein orlode; but nolocation of a mining ‘claim shall be. 


cae made: — the ee. of: the vein or r lode within: ‘the 


- - MS 
ee ee 
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"limits of the claim seated ‘No. an shall poe more sg” et 
than three hundred feet on each side of the middle of the. 
vein at the surface, ‘nor shall any claim be limited by any 


mining regulation to less than twenty-five feet on each’ — oo. 
- kide of the middle of the vein at the surface, except where, = 


_ adverse rights existing on the tenth day of May, eighteen = 
_ hundred and seventy-two, render such. limitation neces- . | 
sary.; The, end: lines, of: each: claim. shall. be parallel to 


a 


c. : aah other. 


ra = ane ‘Src. 2391, Proof of. citizenship, aye ‘this. chapter, ae 
ome ay consist, inthe case of an individual, of his own afii- — 


10 May, 1872; qa vit, ‘thiereof =" in the case: of an’ association Of persons 


c. 152, s, 


panne Tt p94. " unincorporated,. of the affidavit of their authorized agent, 


made on his’ own knowledge or upon information and be- | Hag 


lief; and in the case of a corporation organized under the 
laws of the United States, or of any State or Territory 


thereof, by the filing of a certified copy of their charter a 


Jor. ‘certificate of incorporation . — 


rocavenir’ Suc. 2399. The locators of all mining ications hereto- see 


“tights of pose | 7 
sealed andvons fore. made « or ‘which’ shall hereafter be made, on any min- 


_ doyment. __eral vein, lode, or ledge,,situated.on the public’ domain, 


eo tbe 3 y, their heirs and assigns, “where no adverse claim exists on 





‘1, p. ome "the tenth. day. of May,.eighteen-hundred., and, seventy-two, ce 


so long as’ they ‘comply...with ‘the Jaws of thé “United 
_ States, and with State, Territorial, and local regulations 


‘not in conflict with the laws of the. ‘United States govern- 


ing their possessory title, shall have the exclusive right 


of possession and enjoyment of all the surface included 


. within the lines of their locations, and. of all: veins, lodes, . & 
and ledges throughout. their entire depth, the top or apex - 


- of which lies inside of such surface lines’ extended down- 

ward-vertically, although: such veins; lodes; or ledges :may 
so: far depart from:a: perpendicular: 1 in their, course :down- 
a - ward. as-to.extend  oittside the. vertical: side. lines. ‘of ‘such 
~ surface; locations. Buti their, right: of -possession. to..such 
‘ outside parts:of such. veins. or ledges, shall .be:confined..to 








such portions thereof as lie between. vertical. planes drawn. 


_ downward.as above. described, through the.end lines. of 
_ their locations, so. continued. in their own:-direction. that 


such. ‘planes will. intersect. such‘ exterior. parts:-of : such. 


veins or: ledges... And nothing: in this’ section | shall..au- 


~ thorize the locator or possessor of a vein or lode which . — 


"possessed by another.: - Da eae 


—extends.in its:downward course beyond the vertical lines =~ 
_ of. his claim.to enter. upon: the surface of: a claim. owned: or 


peal of. ~ SEC.; 23238,: ‘Where. a. tunnel: 3 is run. for the development oe 


fe Pak th 


8 of a yeln:or. lode, or for:the. discovery: of. mines, the owh- _ 


ar May, 1872, ers. of. such. tunnel.shall have-the right of: possession of all _ ss _ 
¢ Sa aed ¥.,veins or lodes within three thousand.feet fromthe faceof == ~ 


Ta p92, 
~: *- exist, discovered -in.such. tunnel, to. 


such: tunnel. on: the. line -thereof,. not. Pr reviously:- known.to — a 
the: same: extent. asvif 


_ discovered: from. the surface ; and. locations on the:line-of m . as 
such. tunnel. of: veins: or lodes: nota appearing on, the 'sur- > 


: face, made by other ea after 1 e. ‘commencement of = 7 - 


‘ered veins-on the line of such tunnel: 00... 
soo SEC. 2824 ‘The miners of each ‘mining. district may. eoueT one 
> -tmoake regulations not.-in,.conflict’ with the laws of thee, ~ " 

United States,:or with the laws of the State or. Territory “yo May,1872, 0 - 


491. DECISIONS RELATING TO 'THE.PUBLIC LANDS. 


an 


_..-the-tunnel, and while the same is being-prosecuted. with = = 
—.. » Feasonable- diligence,:shall-be invalid, but-failure to prosé- 
"sidered as an abandonment of the right to all undiscovs 


“Regulations 


TS. 


Sige he Mm ‘which. the district. is situated, governing the location, ¢. 152, 5. By Ve cers 
- Manner of recording, amount of work necessary-to hold” 
"possession: of a: mining. claim, subject.to the following  — 


TB 92. 


-Tequirements: The; location: must. be. distinctly: marked 
on the-ground so that its boundaries can be readily traced. 
~ All-records, of mining claims: hereafter.made shall cont = © 

_. tain the name: or ‘names of ‘the locators, the date of the  =§- ———S 


_ 'docation, and such a. description of the claim.or claims 


_- located by reference to.sorhe: natural. object or perma: __ 
"nent monument as will:identify the claim:: Oneachclaim = 
located after the tenth day of May, eighteen hundredand') = 
_ Seventy-two,:and: until ‘a patent. has-been issued: theres ° 
for, not less than ‘one hundred dollars’ worth of labor =. 
shall be: performed or improvements:made during ‘each - 
year. Onall claims located. prior to'the tenth day‘of May, 
eighteen hundred and seventy-two, ten dollars’ worth of 
labor shall be. performed or improvements made by the 
tenth day of June, eighteen. hundred and seventy-four, 


and each year thereafter, for each one hundred. feet: in 


length along the vein until.a-patent. has been issued.there- _ 
for; but where such claims. are held::in: common, such... 


-. expenditure may be made upon any. one claim; and upon 


a failure to comply with these conditions the claim or . © 


mine upon which such failure occurred shall be open to 


relocation in the.same manner as if-no‘ location of the ~ 
same had ever been..made, provided that the:original § _ 
. locators, their ‘heirs, -assigns,: or: legal: representatives; = __ 

-- have-not resumed: work upon the claim after failure'and = _ 
before. such. location. Upon the failure of any one of = 


.. Several’. co-owners. to. contribute -his‘ proportion of ‘the... 


~ expenditures. required hereby, the co-owners who have 
performed the labor ‘or made the. improvements may; at 


, the expiration of the year, give such delinquent. co-owner? =~ as 


- personal notice. wi writing’ or. notice -by publication in. = 


a for valuable ‘deposits may be obtained in the: following 


 8751°—29- vor 49-2. 


a oa 


the newspaper published nearest, the claim for at least = 89s. 
- onee.a week for ninety days, and if at the expiration of — ee ae eo 
ninety days-after such ‘notice:in writing or by: publication =} *- 
such delinquent: should’ fail. or: refuse to.contribute his)... 
... proportion of the expenditure required by this section hiss = 
interest in the claim ‘shall become the property of his = 
-,'.. co-owners who have ‘made. the required expenditures. : 
_». Sue.,2325..A patent for any: land claimed: and ‘located. ts 
\ Mineral lands,. 
| | 3 | ? how obtained. - ©... 
manner: Any person, association, or corporation: author- “IO May,1872, 2. 
- ized: to locate a‘ claim under this chapter, having claimed'¢, 152,86 ve 


Bee as er a usm er eee Ree et POM a ae 
. - and located’a piece of land for such purposes, who.hasy 97 


Patents for 


eae +7 ( a ughatls 
. . * t 


.,or-have, complied’ with the terms ‘of this chapter,;*may =. 

_ file‘in the proper land office-an application for a-patent, . 

under oath, showing such compliance, together‘with a plat 

_-- ‘and.field- notes of the claim or'claimsin common,madeby |’. 

-. or under the direction: of the: United States surveyor-gen: = = 

soe t-" eral, showing accurately the: boundaries of the claim or. -- 

__ -s Claims, which shall be distinctly marked’ by monuments on”... | 

ev. <. . the:ground, and shall posta copy of ‘such: plat, together => 

so with anotice of such application: for a patent, in a con- . | | 

'" spicuous:place.on the land:embraced.in such plat’ previous ~~ 

_... to.the filing of the application for a patent, and shall‘file = 

 an-affidavit of at: least two persons that. such: notice has _ 
been duly: posted, and shall file a copy of the notice in such ~- 


- DECISIONS RELATING TO THE: PUBLIC-LANDS, ©. Wom 


a _ land office, and shall. thereupon be entitled to. a:patent for 
_ the land, in‘ the. manner following: ‘The: register: of the - 


land office, upon the filing of such application, plat, field) — 


"notes, notices, and affidavits, shall publish a notice that 


_ such application’ has been: made, for the period of sixty 


days, ina newspaper to be by him designated as publislied 


_. hearest'to such claim; and he shall also post such notice in 
-his-office for the same period. .The claimant at the time - 


Pee of filing this application, or.at any time thereafter, within - 
. the sixty: days of publication,’ shall file with the register 


certificate of: the United States surveyor-general that . 
_ five hundred dollars’ worth of labor ‘has been: expended ' 
or improvements made':upon: the claim -by: himself: or 
-  grantors; that. the. plat .1s. correct, with. such. further . 
~ description by such reference:to natural objects or:perma- - 
nent monuments as shall-identify the claim,.and furnish —_ 
_. an-accurate description. to be incorporated in the: patent. — 


At the expiration ‘of the: sixty days’ of: publication: the | 


| - claimant shall:file his affidavit, showing that the plat and — 
_ notice have been posted ina conspicuous place on- the ~' 


claim during such period of ‘publication. : If no adverse 


claim: shall-have been filed with the register’ and.-the . 
 -veceiver. of: the proper land office at the expiration of the .- 


sixty days: of: publication, it shall be:assumed::that‘the. 
_ applicant:is entitled to'a:patent, upon the payment tothe = 
_. proper officer of-five dollars. per acre, and:that.no.adverse 


claim exists; .and.thereafter no objection from third par- 
ties to the issuance.of.a patent shall ‘be heard, except it 
_ be shown that the applicant. has failed to comply with the. - 


 @laim, proceed- 
 inmgson, 


: 10. 
(@, 152, 8. 
93 


 « :* 1 See also act June 7, 1910 (36 Stat. L., 459), extending the time in which tofile 
. rie ‘claims and institute adverse suits with’ respect ‘to’ mimeral-applications in’ - 
ee 8 aoe | : oe a i et en, 


. i.» . * ferms of this.chapter.: 3. 8 toe ble nee ae ee 
Adverse: Suc. 2326.2 Where an adverse:claim is filed: during the © 
period of publication, it shall be. upon oath ofthe person’ 
May, 1872, or persons making the same, and shall. show the nature; —{ 
% % boundaries, and.extent of such adverse claim, and.all:pro- 


ceedings; except the publication of notice and making.and 


 filmg of the affidavit thereof, shall.-be stayed. until:the = 
“4+ gontroversy shall have been settled or decided by.a‘court: “ . 
oo. < of competent. jurisdiction, or the:.adverse claim. waived. ..°. + 
oo, 2. It.shall be the:duty of the:adverse.claimant, within thirty 9 - 


een 
aM 
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. 1% days after filing’ His. daim, to commence ptoceedings 3 ina ne a) we 
-. court of, competent jurisdiction, to,determinethequestion. ~~. 0). 
of the: Tight of possession, and prosecute the same with |. 


= reasonable diligence to final judgment; and a failure so to. - WP es 


~ do'shall be a waiver of-his-adverse claim. After such 


. ‘judgment. shall have: been. rendered, the party entitled to... co 


>. the possession .of the claim, or. any. ‘portion.thereof, ‘Mays... ee ae ae 
' . without giving further:notice, file.a certified. copy of the = © = | 


ie judgment-roll with. the register of the-land office,together 
_.: with the certificate of the Surveyor-general thatthe requi- © 
- gite-amount of labor has been: expended or improvements = 


_. made thereon, and. the description required. in‘other cases, . oe Bes 


and shall pay to the receiver five dollars. per: acre for-his:- 20 vie 


| - claim, together. with: the proper. fees, whereupon. the whole ==. 4 ee # o 
. proceedings.and the judgment-roll shall:be certified by:the: =... ° | 


register to the Commissioner of the General.Land Office, ek aia 
_and a patent’shall issue thereon for the claim, or such por- _ 


oa tion thereof as the. applicant. shall. appear, from the deci-. — : : Ee - : ot , 
- sion of. the court,-to rightly: possess.. If it. ‘appears from. 


the decision of the court that several. parties are entitled. =... : 


7 to separate and. different. portions.of the claim, each. party) ue 


may pay for his portion of the claim. with the proper fees, - REE 


-.. and. file: the certificate and: description by the surveyor- ae 


Leo deemed to. be patented which are bounded by. the. lines * 
actually marked, defined, and. established “upon: .the — 


‘general, whereupon the register shall certify. the proceed- 

ings. and. judgment-roll to the Commissioner of the Gen~ 

eral Land. Office, as: inthe. preceding. case, and. patents 

_ shall issue to the several parties according to: their. respec | | 

tive rights.. Nothing herein contained shall-be construed = 

_to. prevent. the alienation. of a title conveyed ‘by. a. ied “ ae 
for. a mining claim to any person whatever... < 


Suc. 2327. The description. of vein or lode claims upon ,, _Deserip tion 
f mining. vein 


surveyed. lands shall designate the. location of the. claimsor lode claims: 


‘with reference to the lines: of the. public survey; but need 10 May, 1872, 
not: conform, therewith; but. where .patents. have: ‘been. or fet ra eS 


= 


shall: be issued. for | claims upon. unsurveyed. lands, the’ ‘Ginga gea a. 


surveyors-general, in extending the public: survey, shall (23's Stat. Ho), 
adjust, the-same-to. the boundaries of.said patented claims -_ | 
so;as In no case to interfere with or change the true loca- 
‘tion of such claims as they are officially established. upon - 


the ground.. Where patents have issued ‘for. mineral:, P Patents,’ bo hoe, 


onform: to. 


lands, those lands. only shall be. segregated. and shall. be official ace - i ae 


ments 


: ground. by the monuments of the official . survey. upon — 


|. which the patent grant is based, and surveyors-generalin 
_ executing. subsequent patent surveys, whether upon sur- 
-. veyed or unsurveyed lands, shall be governed accord-: — ee 
‘ingly.. The said. monuments shall at: al times constitute , - Monuments oe 


- the. highest. authority : as to what land is patented, and in seekptions. me 


> ease of any conflict between the said. monuments of. SUCK 6 oe ae 


patented claims.and the descriptions of said claims in = 2 

the patents issued therefor the monuments.on the ground ee 

_...° shall govern, and: erroneous or inconsistent. descriptions. = = = 
ioe a or: calls sin the o patent, descriptions shall give, way, thereto, ae a ee 


te 


et a 


2 om 1%, Be 
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_-. Periding ap ~ Sxe. 2398. ‘Agiplication’ for. patents. for: mining “claims. 


* plications ; 


_Isting rights. under former laws'now pending may be prosecuted to.a - 
' § i0 May, 1872, final decision. in the’ General -uand-Office; but in. such 
Ear Le %-cases where adverse rights are not. affected’ ‘thereby, pat- 
ents may issue in‘ pursuance: of. the* provisions of this 
Pa. ce ter;and all patents for mining claims upon veins 
7 odes heretofore: issued:shall conyey'all the rights and 
a ‘privileges conferred. by. this chapter where’ no adverse 
 - rights-existed on the ‘tenth day of May, eighteen hundred Se 


~ and: seventy- -two. 


Conformity: ‘Suc. 2329. Claitns’ usually. called. te “pladers,”. anhiding: ae 


ae. plac 


claims. to sure all: forms of: deposit, excepting veins of quartz, or ‘other: a 
; eee, Hoult of rocks in: place, shall'be subject to entry. and patent; under: 
as 3 apy. ae like circumstances and conditions, and : upon similar pro- 
dep. 217." "ceedings, as. are:provided for. vein or lode claims;*but 
| where the lands“have been. previously: surveyed by the 


| United States; the entry: in. its:exterior limits shall oo. a 


form tothe Tegal subdivisions of the public lands.” 


a ‘eon _ ‘Src: 2880. Legal subdivisions ‘of forty acres may. ‘be 


tracts; ° maxi- subdivided ‘into ten-acre: tracts; ‘and two or more persons, 
mum of place 


 focations. OT. -associations of persons, : having: contiguous: claims’ of: 
9 nly, 1870, Tuly, 1870, 2nY size, although such claims may be: less than ten‘acres 
235, an v-edch, may make joint entry thereof; but’ no‘ location of a 


. 1p Pp. placer claim, made:after’ the ninth. day: of July, eighteen 


hundred-and seventy, shall exceed one hundre and: sixty — 
_ aeres. for any one person or association. of persons, which — 
location: shall’ conform to the United ‘States surveys} and: | 


_ nothing in this: section’ contained | shall defeat or impair 


: any bona fide. preemption or homestead claim-upon agri- 
ae cultural lands, or authorize the sale of the improvements , 


_ of any bona fide settler to any purchaser. 


“Conformity ‘Src. 2331; Where placer ‘claims are ‘upon surveyed oS 


of la 
oft to sur -Jands,. and conform to legal subdivisions, no further sur- 


Hon of! dains vey or plat shall be required, and. all placer-mining claims 


10 May, 1872, 


or preemption. purposes... 


What evi Src.’ 2332. Where such - person or. Seociation: they and me 


| donee of posses- 


sion, &e., to their grantors, have held’ and worked their claims for’a 
~ Satabllad ~ period equal to the time prescribed. by the statute of fee a 
oo itations for mining claims: of the State or ‘Territory .. so 
ee re 1870, where the same may be situated, evidence of such posses: — 
Oa. i6, p. an sion and working of the claims for such period shall’be 
» Sufficient to establish a ic tova pate thereto under this paws 


right to. a. pat- 
ent. . 


located after the tenth day of May; eighteen hundred and: . 
 ¢, 152, 8.'10, v. seventy-two, shall conform as near as practicable with the 
it, p. » Sf “United States system of public-land, surveys,. and the 
eae Mis. et rectangular © ‘subdivisions’ of ‘such * ‘surveys, and no such-.. 
- . location shall include: more than twenty acres for each. 
_. ... individual claimant; but where placer \ claims can not be .° 
.. conformed to: legal” "subdivisions, survey and plat shall _ 
| be made-as on unsurveyed lands; and where by the seg- . -. 
_. regation. of mineral lands in any ‘legal subdivision a: ~~ 
~ quantity of: agricultural land less than forty acreS re--  ~ 
mains, such fractional portion of agricultural land may . 
_ - be. entered by any party Meneses ey. nig) for homestead 3 
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, : 6 eh Peat ae. ot : . . . . 7 j ; Peed 1 hee . 
j ds Vag. oo at i ig eer nar « ES S ; : £ ; 
N ' a ‘ Ss : : : } oa 4, acre I. 


ts chapter; in the absence of any adverse claim; but nothing oo bie ee 
_ in this chapter shall be deemed to impair any lien which «. 


_.. may havé-attached in any way. whatever to any mining 9 oe 


-_. elaim or property thereto attached prior to the issuance = yp 
. >. Sc. 2333." Where the same person, association, or cor-.,7Toreedimes. ° 
_.. poration is in possession of.a placer claim, and also a vein placer claim, 
on or lode included within the boundaries. thereof; applica-~ = a 
'. tion shall be made: for a patent: for the placer claim, with eae 
_« the statement that it includes such vein or lode, and in 47, p/9407 
- such-ease a patent shall issue for the placer claim, subject == = st 
_ to the provisions of this chapter, including such vein.or = = 
lode, upon ‘the payment of five dollars per'acre for such = 
vein or lode claim and twenty-five feet of surface on éach - © 
_ side thereof. ‘The remainder of the placer claim'or‘any  ——_. 


! 


_~ placer claim not embracing any vein or lode claim shall = 
_be-paid for at the rate of'two-dollars and fifty cents per 


a awe 


_ shall be at liberty to’obtain the same: at the:most reason- ae 


- acre, together with all costs of proceedings; and whereas 
. vein or lode, such as-is described. in section twenty-three 9 

- hundred and‘ twenty, is known to exist within the boun- == 
daries of a placer claim, an application for a patent for 
_~- such*placer claim which does‘not include an ‘application 


for the vein or.lode claim shall bé construed as.a‘con-. °°! 


- ¢clusive declaration thatthe claimant of the.placer claim = 


has no right of possession of:the vein or lode claim; but 


where the existence ‘of'a vein or-lode in‘a' placer claim is  __ 


not known, a patent for the:placer'claim shall'convey all 


“Sec. 2334. The surveyor-general of the United States 


. aster 8 ek tse eee pa ON eng ee 7, ee . Riga “~ Claims, &e. | 
appointment to survey mining claims. The expenses of 


cation of notices, shall be paid’ by the applicants, and they. ~ 


able rates, and they:shall also be at liberty to employ any 


_» United States deputy surveyor to make’the survey.’ The . 


Commissioner of the General Land Office shall alsohave = 


_-.. publcation.of notices under this chapter; and, in: case of Ss ek S > 
' excessive charges: for publication, he may designate any. ss. 
_ newspaper published in‘a‘land district where minesare =. 2 9% 7 
situated for the publication of mining notices'in such'diss °°) 00 
-_. trict, and fix the rates to be charged by such paper; and,, .)) -. 
-.. . to the end that:the Commissioner may. be fully informed * 9950 8) 
on the subject, each ‘applicant shall file'-with the registera 
_ _ sworn statement: of: all charges and ‘fees:paid by. such | 
_ applicant for: publication and: surveys, together: with all °° = 
_ fees ‘and. money. paid the register and the receiver of the = e 


=e land oifice, which statement shall be transmitted, with the 


' : . - \ . . . 
? 


. valuable mineral and:other deposits within the boundaries. =, 
! Surveyor | 
may appoint in ¢ach land district containing mineral point. survey: 
_ the survey of vein or lode claims, and the survey and sub- ¢,152, 8°12, % 

_ division of. placer claims into-smaller quamitities than one?” ™ 9 _ 
hundred and. sixty acres, together with the cost of publi-| _ 


"eee lature. 


° é 
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as papers in. thes case, ,to the Commissioner of the: Gene | . 


eral Land. Office... 


~ Verification - ‘Sxc..2335. All. affidavits renuized to be made. under ‘this ee, 


f aff 
oP a * chapter. may be verified before any officer authorized to 


ie oaG May, 1872, administer oaths within the land district where.the claims : 


i, b 9. 13,.v. may be situated, and. all. testimony and. proofs ‘may. be 


.. taken before any such officer, and, when duly certified by ti = 
a the officer taking the same, shall have the same forceand = = 
. effect as if taken before the register and receiver of the: . 


ee ae .land.-office. In.cases. of .contest.as to the mineral or agri- 
~~ eultural character of land, the testimony and. proofs may. — 
~ be taken.as herein: provided | on-personal notice of at least 


- ten days to the. opposing party; or if such party.can not — . io: 
be found, then:by. publication of at least once a week for 


a, thirty days i in a newspaper, to be designated by-the regis-. 


-. ter.of the land office-as published ‘nearest: to the location ce 
-.-of such land; and. the. register shall require prook that - 


"such notice has been given. 


| cé Where yeins _ SEc.. 9336. Where two. oF more. veing ‘intersect or. cross a 


Me intersect, &c. 


10 May, 1872, 
©. 152 ih 14, ¥. ’ location -shall.be entitled. to. all ore: or. mineral::contained 


| a, Pp. 96. -within the space of intersection; but.the subsequent: loca- 
tion, shall have. the. right. of “way. through the space of _ 
intersection. for the: purposes of: the. convenient. working: 
of the mine. . And where.two or more veins.unite, the-old- 
 est.or prior location shall take the vein below the. point of 

© union, including all-the space of intersection. — ; a 

Patents for. ‘Sec. 2337. ‘Where: nonmineral land. not. contiguous. 40 ; 

honmineral | 

lands, &c. ‘the vein or lode is used. or occupied by the proprietor 

Yo May, 1872, of such vein or lode: for mining or ‘milling purposes, such . 

it, p96. 15,V- nona dincent. surface. ground may: be embraced. and in- , 

vn “eluded: in an application. for a patent for such vein: or 

--.- Jode, arid the same may be: patented: therewith, subject to 
the same preliminary requirements as to survey and notice 
“ag are.applicable.to veins or lodes; but no location here- 

~ after. made. of such nonadjacent. land shall: exceed five’ 


each other, priority of title shall govern, and such prior - 


—_ -acres,,and payment for the same must be:made-at the - 


; _ same rate as, fixed by this chapter for the superficies of the 
-. lode. .. The: owner-o a quartz mill or reduction works, not ~ 
| owning a.mine in connection therewith, may also receive 


‘a patent for his mill site, as provided i in this séction. . 


| eons Sec. 2338. As. a-condition of sale; in the. abeenee of a 


be made necessary: legislation. by. Congress, the local legislature of ~~ 


By “local legis: any. State or Territory. may. provide rules for working. e _ 


ered Tsae: Fuly, 1860 mines, involving easements, drainage, .and: other necessary 


a aa “¢ 262, 8 5, v.means to their complete development; and ‘those’ condi-: nee 
| 14, B.A. nts tions shall be fully expressed in the patent. 


- "Vested rights ° . 
“to use of water Src, 2339. Whenever, by priority of possession, one 


“for mining, &¢.'; - 
"Fight of way to the ‘use: of water for mining, agricultural, manufac- 


ee as for camel uring or other purposes, have vested and accrued, and) = 


328 aA om »the same are recognized and: acknowledged by the ‘local s 


ie Oe is, p: 233, oo ike aes the. decisions: o courts; ‘the se cae ae 


: 7 5 ud ne Bae Fe? She Sea oie: 


19F Nee “DECISIONS RELATING. TO. THE PUBLIC LANDS! ae te ioe 


ba ere owners ok inch ested rights’ shall: nivainitatned: and = PP gia ee 
Pe ee protected i in the’same; and the right of way for the:con- © 2 5 
~ struction of: ditches. and canals for the: purposes herein. 9 
Specified is acknowledged: and confirmed; but whenever = 
¢ * any person, in the construction. of any ditch orcanaljin- 9s 
- jures or damages the possession of any:settler on the public. ee ee 
>. domain, the~party committing such injury. or damage rr ae 
ae, ee be liable to the: ‘party: snare for such: injury: OF Res eae 
| . So. 9340, “All patents: eranted, or preemption’ or home: _ agents, pre ee 
steads allowed, shall be subject to- any vested:and accruedhomesteads 


- t BaF 
_, water rights, or rights to ditches and: reservoirs ‘used: in SaPJece, acerned: a. 


connection: with ‘such - water: ‘rights, as’ may have esi water rights.” 


a ae eeu under or Secognized: by the ‘preceding section. — Qauly, WHO 


5, Ss. 17, i 
ie. p ‘218, 


- Sze. 9341. Wherever, upon the: Jands heretofore: cue ‘ect a eral 


: 7 ‘nated as mineral: lands, which have been excluded fromnzo we ue e ee 
survey and sale, there have been homesteads made by citi-Gvered open _ 


gens. of the’ United States, or. persons: who have declared to homesteads. - a 


_ their intention to become pases whith: homesteads have 263 uly, Zoe ree 


Sxc. 9349, Door the ee of the jonas described i in, Mineral: 


lan ds,. ‘how. set 


designate and seb. mefie such portions of the same as are! ,eultural lands. | 


ae same. 


"Suits 9343, ‘The dents is : wathouigea to. eaabhak on Ada i Frere 


= diticual land. districts, and. to. appoint. the. necessary. offi- 2 oi | ee ee 


~. cers under existing laws, wherever he may deem.the same President oe 

- necessary for the publie ¢ convenience in ea the. pro-Provide, 

ig @ visions of this chapter. 1 re eo Bea tte sy eo, OB July, 1866, es ae 
e j * @.:.262,.. be ee ae 


ene 2844. “Nothing contained in. he. ‘Ghote s shall be eee: of 


is chapter 


rae construed, to. impair, in. any. way; rights or: interests. Mnot to affect 
-- mining ‘property acquired under existing laws; nor: to certain rights. 
_ » affect the provisions of the act entitled “ An act granting | 10. May,1872, ° > 
igs tO Sutro the. right of way: ‘and other. privileges to ‘aid fa e'se wee 


3.5. 


in the construction of a draining and exploring tunnel , § July, 18T0, 


-  to'the Comstock lode, in the State of Nevada,” -spptoved 16 19, Be praia” a << es 
. 4 uly: brenty:five, sighiesn: a and sixty- SIX. PR a a 


ve 
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eee edt ine ar ‘Sue. 9345, The. provisions. of the pieeadicg! sections: of ae 
| tain States ex- this chapter shall not. apply.to the mineral lands. situated _ 
gepted. in the States of Michigan, Wisconsin, and Minnesota, 


. 0 418 Feb., ist, which. are declared free and open to: exploration and pur-.— 


159. 


pe 465" pie ” chase, according to legal subdivisions, in like manner as: | a 
oo --- - before the’ tenth. day. of May,. eighteen hundred and /— 


a seventy-two. And any- bona fide entries of.such. lands) — 


within the States ‘named since the tenth day of May, — 


~ - eighteen hundred and seventy-two, may be patented: with- ©. 
“> ‘out réeference.to any of the foregoing provisions of this = =~ 
-.-.- chapter. Such lands shall be offered for publicsalein the 
_same-manner, at the same minimum price, and under the 


--- game rights. of ‘preemption. as. ‘other public. lands. 


Grant of Szc. 2846.:No act. passed at the first session of: the: os 


landa ao States 


-. or porporations Thirty-eighth Congress, granting lands to States or cor- 


ceed inene porations to aid in the construction of roads or for other — 


- mineral. ‘lands. 


780 yan. 1865, Purposes, or to extend-the time of grants made prior to _ 
| Bs 8 po v. the thirtieth day of January, eighteen hundred and sixty- 
oe ~ five, ‘shall: be: so construed: as to embrace mineral: lands, 

oc which i in-all cases are reserved . exclusively to the: United , 
States, unless otherwise. Specially’ provices o ih the: act: or | 
acts making: the grant. . Pa Me eae S Be Ge. 3 


a A ACTS: oF CONGRESS PASSED SUBSEQUENT 
 f0"THE REVISED STATUTES. Ne 


a AN. ACT To aniend. the act. entitled “an: act te ‘promote die. | davalon: 
 - ‘ment..of the mining, resources of the United surged! bias May. 
_ tenth, eighteen hundred and seventy-two. i . ee a 


Claim to: Be dt enacted by the Senate and Ho ouse 5 oF Representa! 


eated prior 
Mag 15, daz, tives of the United States of America in Congress assem 


first: anual 
expenditure ex- : 
ty tended. to Jan, entitled’ ‘An act: to. promote the development: of the.min- 


| 2 i - . ing ‘resources of the United: States,” passed May. tenth, . 
: ie cet eighteen | hundred and. seventy-two, which requires ex. 
: ae * penditures. of labor and improvements on ‘claims located | 
_ prior to. the passage of said act, are hereby so amended 
that the time for the first. annual expenditure on claims 
= Jocated | prior to the: passage of ‘said act shall be extended °' 


bled, That the provisions of the fifth section of the act |. 


pu 1a the first day. of J euery Stent hundred and Peveney, : vee : 


Oo five, | 


. rs ae AN ACT To er section. two ihoasmia: dines findeed: nad eon aia 


four of ‘the Revised Siatutes, plating” ‘to. the development of ae: 4 
mining. resources: of the United. States. . A ae Oe ae 


f aon oy et. ex. = Be it. enanicd By. the Senate and. Ho Ouse oF yearn 


“tunnel. consid tives of the United. States of America in Congress assem- 


. Riot ‘te iode. bled, ‘That section. two thousand three hundred. and he ns a 
fn "Te con twenty-four. of-the Revised Statutes’be, and the same is — 
gress approved hereby, amended so that where a: -person.or company has... 


3 1875 (ie @ Stat. or may run a tunnel for the nurpose of developing alode - 


ete ¥ odes, owned by said person or aa ees the emaaney. 50 


¢ * receiver of, any Jocal ‘land office in whose district any 
' -yaineral -Jand may be situated to ascertain from time to: 
_ time whether any timber is being cut or used. upon any: 
_. such lands, except for the purposes authorized by this act, . 
_.. within their respective land. districts; and, if so, they : 
_ ° shall immediately notify the.Commissioner of. the General. _ 
> Land Office of. aa | 
<— curred, in mane 3 such proper examinations shall be paid | 


oT ee "DECISIONS RELATING TO THE. PUBLIC LANDS. Sage Oot. 


. ts eapendea s in. oad tannal shall be taken: aad denstdeted, ag ay 
~* expended on said lode-or lodes, whether located prior to. 
or since the passage of said act; and such person or com- — _ 
_- pany shall:not:be required to perform work onthesurface 
of said lode. or. r lodes 1 in oo to. hold a same as required be ae ee a 
_ by said act. . ate cone ae a aa 


3 


— AN ACT To egcluds the States of Missouri and ‘Rancae from the | pro- 


visions of the act of Congress entitled “An act. to promote the de- 


_,. velopment of the mining resources of the: United’ States,” approved a 


prey tenths cighteen. ea and seventy-two. 7 


2 > Be iB enacted by. the ‘Senate and He ouse “of ‘Baiirbeoiiin: j_dlssourl ana ee ges 
tives of the United States of America in Congress assem-ed trom the op. 
bled, That within the States of Missouri and Kansas de- Sinevat ca in 6 Oe 
; “posits of coal, iron, lead, or other mineral be, and they:ate Aa or Gon 
ca hereby, excluded from: ‘the. operation. of the. act entitled gress approved nan, fae, 
. “An act, to promote the development of the mining re- cre State Dey 
sources of the United States,” approved May tenth, eight- 7) ets. ey 
een hundred and seventy:two, and all lands in said States © ate 


shall. be subject to. disposal as agricultural. Jands... 


‘AN act ‘Auihioriéiig ae citizens ror @slorado Nevada, and tie: Pertie: ! 


~ tories to fell: and. remove: timber. on the public. coma for mining. 


Pai and: domestic es PuEpGS ey, we 


‘Be it enacted by, the on ini. House: eof Representa: - _gittgns | et 


| ee of the United States of America in Congress assem- vada, and 416 


bled, That all citizens of the: United States: and -other Territories a 


ersons, bona fide-residents of the State of Colorado, or and remove 
timber. on. the 


‘Nevada, or either of the Territories of New Mexico, public domain ~ 
Arizona, Utah, Wyoming, Dakota, Idaho, or. Montana, 20" mining and 


> domestic .. _ pur- / 


arid all other mineral districts of the United States, shall poses. 


-.. be, and are hereby, authorized ‘and. permitted to fell and Act of Con- 


ed 
remove,” for building, agricultural, mining, or other: do- Sige obit! STs. 


‘mestic purposes, any timber. or other trees growing or 3) 83). rat. a 
~ being-on. the’ public ‘lands, said lands being mineral, and “" - 
not subject to entry under existing’ laws of the United - : 
' States, except for mineral entry, in either of said States, 

.. Territories, or districts of which such citizens or persons . 

may be at:the time bona fide residents, subject to such .~ 

- pules and regulations as the Secretary of the Interior may 

_. prescribe for the protection of the timber and of the un- 

_ dergrowth. growing upon such lands, and: for other. pur- 
poses: Provided, The. provisions | of this act: shall not. eXe ss. 

: ee tend to railroad. corporations. Or 


. Src. 2. That it shall be the duty oft the égister Nad ihe? 7 e 


that fact; and all necessary expenses in- 


- es 26 Fas : DECISIONS RELATING ‘TO: THE PUBLIC LANDS. - “Evo eae 


oe | and batieved sick register and receiver in » making up. » their : . “ - | 


bbe next: quarterly: accounts. 


— Src. 8. Amy: person or persons sho! shall’ violate the - ‘ ore 
eas provisions of this act, or any rules and regulations in. 


| pursuance thereof made by the Secretary of the Interior, 


shall be deemed guilty of a misdemeanor, and, upon’ con- 2 ee 


-viction, shall be fined.in any.sum not exceeding five hun-* es . . 
_ dred dollars,'and to which may be. added: MABE 02 
es _ for any term. not: exceeding, SIX months. eG ee ee | 


- AN. ACT To nena ‘sections. Spun, hundred eed pe aa 
and twenty-three. hundred and twenty-five: of the Revised. ptatutes of : . 


oe the Dated States concerning mineral lands. a 


a ge _bepetion ‘ Be at enacted by the Senate and He ouse 5 oF Beproonite iz 
‘be ihade by au-2éves of the United States of America in Congress assem- 
: pores bees bled, That section: twenty-three hundred: and’ twenty-five Woes 
eet eee 8 the Revised Statutes of the United’ States be amended. ; 
by adding thereto the following words: “Provided, That | _ 
_ where.the claimant for.a patent’is not a resident of or 
within the land ‘district wherein the vein, lode, ledge, or. 
-- deposit sought to be patented is located, ‘the application —- 
__ for: patent and the. affidavits required to ‘be made. in this -- 
~. section by the claimant for such patent. may be made by. 


his, her, or.its authorized agent, where said agent, is con- 
ee --”-versant: with the: facts-sought to be established: by said 
~~ affidavits: And provided, ‘That-this section shall apply to 
a ne oe now pending for “patents to: mineral 
lands 


|  ggihyimpatent Suc. 2. That section ‘twentyilinés hundred and a . 


‘od. commerices four. of the. Revised.. Statutes: of the United - States be 


on ae aate'o of samended ‘by adding the’ following words:. “Provided, 


location. That: the. period. wi hin: which the: work. required to bé rs 


“Act of. Con- done: annually. on. all unpatented | mineral: claims. shall 
gs approved 


- 22, 1880 commence on, the first day of Je anuary:succeeding the date — 7 


ge Stat. Ls of location of such’ claim, and this section. shall apply to 


all claims located since: the tenth day of fia anno ss 


| Domini eighteen hundred and perenty two." 


AN ACT To ainead section raWentgaice: inindred and toretey-aix’ of. 
the Revised Statutes oes to. ‘suits at. law aticcting; the title a eo 


mining” claims. = 


‘In action | "Be it dnacied By the 5 Senate ae House of Picea a 


brought 


not gn plished tives of the U nited States of America in Congress assem- 
in either party. Jed, That if, in any action brought pursuant to section’ _ 
Act of Con: twenty- -three hundred .and_ twenty-six. of the Revised 
ss Bar. 3, 1881 Statutes, ‘title to the: ground i in controversy ‘shall not be > 
bce 605). stat. established by either “party, the jury shall so find, and 
Judgment shall. be entered according to the. verdict, int +... 
~ such. case costs shall not be allowed to either: party, and 
the claimant shall not proceed in ‘the land office or be 
entitled to a patent for the ground | in oy until. poe. 


gress approve 


wa ‘he shall have perfected his title, me 


i. : 
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ee “TAWA Act. To. peer section ewenty-thiee’ fimidred: and. twenty-six: eee ee a 


of the ‘Revised . Statutes: in oreee to ‘mineral lands, and. for. oe 
©, Burposes.: ae } SP oye : Bese t 


2h Be it ‘enacted ‘byt the Senate: Pe Ho ouse i Bijpresiiida: _Adverse cate oe 
ae, & tives of the United States of America in: Congress assem- coe ge ae 

- . bled, That the adverse claim required by section twenty- ~~ gee. 1, act of er ee 
ee, three hundred and twenty-six of the Revised Statutes may nea, aun 
» be verified by the oath’ of any duly authorized agent or 1882" (a? Seat oF eet 


attorney in fact of the adverse claimant cognizant of the *) 


facts, stated; and the adverse claimant, if ‘residing or at’ 


. the. time being’ beyond | the limits of the district wherein © 

~ .. the claim is situated, may make oath tothe adverse claim === 
before ‘the clerk of. any court of record of the. United 
 §States or the State or. ‘Territory where the adverse claim- | 
ant may then be, or before | any’ notary public of such 
7 _ State or Territory. 


Sec. 2. That. applicants for mineral’ patents, if residing’ Amdavit of 


e i‘ beyond the limits of the district wherein the claim is situ- hag ats 


_ ated, may make any oath or affidavit required for proof ™*4_ 


of citizenship before the. clerk. of any court of record, or. Sec, 2, act of 


‘Congress » ap-. 


before any noLary public of any’ State « or ‘Territory. a os Py Ze 


. | AN ACT To exclude the publié Lanids in | Alabecas from the operation : 


Of the laws relating: to ‘mineral, lands. 


ne a Gigted. by. the Senate and. Ho ouse 6 OF. te abana & 7 
ines of the Onited States of. America in-Congress assem- the. operation — 


oe bled, That within the State of Alabama all public lands, of the mineral 


whether mineral or otherwise, shall be subject to disposal — 


lands which have heretofore’been reported to the General 3" sti = 
Land Office as containing coal and iron shall. first. be 487). | 


offered at. public sale: And provided further, That any 


bona fide entry under the provisions. of the homestead. 


‘law of lands within said State heretofore made may be’ 2, lee 


patented without reference to an act. approved. May tenth, | 
eighteen hundred and seventy-two, entitled “An act. to a 
promote the. development. of the. mining resources of tha . 3. 


-. United States,” in cases where: the persons making appli- . es . ee 
- cation for such patents have in all other. il clea COMR 
7 ee with the homestead law relating: thereto. ° eee 


“AN act Providing a civil government for Alaska. 


Be it enacted by the Senate and. Ho’ Ouse. A Berroa —- 


_ tives ees the United States ie America i mn eengras assem- 


extended to the — a ee 


a om 8. T hat the: ‘aid district of ‘Alnaka. is hereby ‘Mining laws. ie 
' ereated a land. district, and:a United States land office fordistrict of — — 


- said district: is: hereby lotated at Sitka. The commis- A! 9-7 
_ sioner provided: for by this aet to reside‘at Sitka shall be wy ik EUS: «65 
. ex officio register of said land office, and the clerk pro- May 17; 1884 


is 22 a vided for by. this act shall be ex Bo receiver of —_ 


only as: agricultural, lands: Provided, however, That: all as approved | 


“Beat oe 


ic tate 


Pests er i DECISIONS RELATING ‘To THE PUBLIC © LANDS. _ vor, 


i moneys, anil the marshal provided for by this act Stall t be. 
ex officio stiz veyor-general of said district and the laws of . 
the United States relating to mining claims, and the — 
ee _. Tights incident thereto shall, from and after the passage — 

- =” of this act, be in full force. and effect in said. district,” 


ie oe under the ‘administration thereof herein provided. for , ae 
“subject to such regulations as may. be made by the Secre-.’ 
tary of the Interior, approved by the President: Pro-— 


ae vided, That the Indians or other persons in said district. 


shall not be disturbed in the possession of any lands actu- 
ally in their use or occupation or now claimed. by. them, = 
~ but the terms under which such persons may acquire:title ~~ 
to such lands is reserved for. future legislation by Con- 
| gress: And. provided - further, That parties who have = 
~~. Tocated. mines or mineral. privileges therein. under the 
laws of the United States applicable to the public. domain, 
_... or who. have occupied. and improved or exercised acts of 
a ownership over such claims, shall not be disturbed. there- 
in, but shall be, allowed to. perfect their. title. to such: 
..° elaims by .payment  as- aforesaid: And provided. also, - 
_-- ‘That the land not exceeding : six hundred. and forty : acres 3 


at any station now. ‘occupied. as missionary ‘stations among 


the Indian. tribes in said se¢tion,. with the improvements 


7 thereon erected. by or for. such ‘societies, shall be con- 


tinued in the occupancy of the several religious societies . 


to which. ‘said missionary ‘stations’ respectively belong 


ee ~- until action by Congress... But nothing contained in this _ ~ 
act ‘shall be construed ‘to: put in force in’ set district: the. - 


ee general: land laws of the United States. 


_ a - AN ACT Making appropriations for: sundry civil < expenses ‘Of the Gov- 
ernment for: the fiscal year ending June thirtieth, srenteen hundred 
-and’ ‘ninety-one, and for other purposes. ) 


Beit ‘enacted by the Senate and Hoe oof Represnte. 
- tives ont the United, 1 States of America i in t Congress ¢ assem- 


oe bled, 


Right ‘of en re person. whe shall after ee passage sof this act; enter - 
ay fiat at upon: any of the public lands:with a view: to occupation; 
_. Restricted to entry,.or settlement under any of the land laws shall be. 


320 acres. (Re. 


meet “pealed, see act permitted to acquire title to moré than three hundred and - | 


sec 
as pn Besctvation this limitation shall not: operate to curtail:the right of any \ 
Hight of |_way person. who has heretofore made entry or settlement on - 
-- . eanals con-the public lands, or whose occupation, entry or settlement, _ 
structed. _is validated by this act: Provided, That in all patents for | 
_Act of Con- lands hereafter taken. up ‘under any of the land laws of .— 


preg: — 
eae gb,, 1890 the United Statés or on entries or claims validated ‘by — 


Mars Be aio twenty acres.in the aggregate, under all of said laws, but 


ree ae 71). Ly this:act west of the one hundredth meridian it shall be ex- 
-s- .. pressed that-there:is reserved: from the.lands in said pat- 

oe e ~ent-deseribed a right of way thereon‘ for ditches or. canalg - 
nt @ Sd, constructed: le a ee of the United: States ae Rem oS 


i ¢ 


491. DECISIONS. RELATING -TO.THE PUBLIC LANDS. = = 294 


ce _ SANACT ‘To repéal the timber-culture:laws, and for other purposes. oe or 


ee el Be it enacted by the Senate and House of Representa= =a 
|. tives of the United States of America in Congress assem 





oe Ble dys teens 





I BE ee ed en Se ger Bee gen ee ee as 


eae re a aCe Ce Oe ee ea hy ere SI i ge eo ee cay OU: MOAN EP AL, ug. | 
a corporated towns.and cities on the mine ‘al lands of theilands- author- = ° 


ed ‘in. re-— 


held’ under existing law. When mineral veins are pos- striction to320. a 


- sessed within, the limits of an incorporated town or.city, 2% ___ 
and such. possession is. récognized by local authority or , Act of Con: 


by the laws of the United States, the title to town lots ae GPUS 


ssession and the {$95)3"" “. 





a) foie B.S ed eat me : ws Sok sa a a me ks ae Ab : : ome ee 
"4 eer eee eG 2 a, Wk a fe : . May 


under 
fe page mining ‘maining | laws. O 


BO DECISIONS. RELATING TO THE PUBLIC: LANDS. | on ae a. Lyon: 4 ee 


AN. ACT To aathotiee the: ate: of lands chiey. valuable for building 
| _ Stone Bader the paves ene laws. — 


e , 


- B n ry of ae of: “Be: it oe by the Ronate: and. Hoi ouse a Rephesenta: _ 
valuable for téves of the United States of America in Congress assem- 
pgs: tore Oled, That any person authorized to enter lands under the \ 

f the United States may enter lands.that- 
are chiefly. valuable’ for : building stone under the pro- — | 


s oi ah visions of the law in relation to placer-mineral claims: 


a Gr. 
| 348). 


la aws. 


entry, under this. act.” 


AN, ‘ACT To ee ‘section, ‘alabered ‘twenty“three. hundred ‘and : - 
twenty- four of: bs Revised Statutes: of the alte | States aeleune © to : 


Ranta ‘Slaims. . 


tht aes Provided, That lands reserved for the benefit of the public — 
; ™* schools or donated to Any: State shall 3 not t be oe Le mee 


, 
“ eh aimee 


Requirement: “Be it onde: bye ne Senate ao Ho ouse’ sof Rosas: = 


_Buspended = ex- 


eept as tothree hundred: and. twenty-four. of the Revised. Statutes — 


Sonn et the. United States, which. require that. on each .claim 


| ress. approved located after the tenth:day of May, eighteen hundred and 


er st at. Ls seventy-two, and until patent has been. issued therefor, 
6). not less than one-hundred dollars’ worth.of labor shall.be 
performed: or improvements made. during. each year, be 


suspended: for the’ -year. eighteen hundred’ and ninety- 


- three,-so that no mining ‘claim which. has been regularly 


- located and ‘recorded as. required. by. the local laws. and 


mining regulations shall be subject to forfeiture for non- 
_. performance of the annual:assessment for the year eight- 
een hundred and ninety-three: Provided, That the claim- 


 -ant-or claimants of any. mining: location, In.order to se- 
~ gure the benefits of :this-act shall: cause to: be recorded in 
-  the-office where the location notice.or: certificate is filed on 


or before December thirty-first, eighteen hundred. and 


_ ninety-three, ‘a notice that:he.or they, in good, faith intend 
to hold and: swork said“claim: Provided, :however, That 


j South Dakota. - © 


~ This. act shall take effect from. and after its passage. co | 


- aN, ACT To ainesa ‘section:. ‘eamibercd: entice. ndnared: and 7 
twenty-four of the Revised Statutes of the United, States relate to | 


aie mining: claims. 


> r Requirement Be tt éndiited by t the Senate and Ho couse oof Buimresonia: ne 
~ Penditure fo F LevEs of the United S tates of America-in Congress assem- 
the year, 1894 Bled, That the provisions of section numbered twenty- 
 eept as. fo three hundred and twenty-four of the Revised Statutes -_ 


poe OE thee Jnited States, which require that on each’ claim — 


4 pry ed located’ after thé tenth day of May, eighteen hundred and 


rere 7 


| the provisions: of: this act: shall not. apply to: the State. ‘of re 


_. . of proof of ex- TaN ag tay 
 emttare ter céves of the United States of America.in Congress assem- + 
the year 1893 Jed, That: the provisions: of. section ‘numbered twenty- 


| a ve seventy-two, and until patent has been issued therefor, ae 
fp ” not less than-‘one hundred dollars’ worth of labor shall be 
- peace or improvements made during’ © each cg ae een. 





Z ct 
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_ rapid. om: ae year. eighteen: reerere and: cies nr. 
- four; so ‘that: no: mining claim which’ has been regularly. _ * 
‘located and. recorded as required. by the. local laws and ==. 


_ mining regulations shall be subject. to forfeiture for non- 


performance of the annual assessment for the year eight- ~ 
een hundred and ninety-four : Provided, That the claim- + - 
-....ant.or-claimants of any mining location, in order to secure 0 
~~. the benefits of this act, shall cause to be recorded i inthe — 


— 


__ office where the location. notice or certificate is filed.on or 


. ce before. December. thirty-first, eighteen hundred ..and — 
__ ninety-four, a notice that he or they in good faith intend = = 
to hold and work said claim: Provided, however, That’: . 


a 3 the provisions of this act shall. not apply. to the State of 


~ Sec. ‘2. ‘That et act, shall take effect from and after - . 


on its ‘passage. 


Ro | AN ACT. Making appropriations for eurrent and contingent ‘expenses em 


of the Indian “Department and. fulfilling “treaty stipulations with: Se eee, 


a | .» Narious. Indian tribes for. the fiscal year. ending June thirtieth, ete a tem 
ee - ecn, hundred and mingty six, | and for. other | PUEROse ee ey ee 


ap EO 


- [wien LANDS, OKLAHOMA. AT 


| “Be tt esac by ‘the. Bente eo re ouse of Boge os 


i ad pe of the United States of America ¢ in n Congress: assem= - 
3 Bled, a es 


fe “The. said Wichita and affiliated bands of nearcen in 1 the Lands core en 
gt! Indian Territory hereby. cede, convey,, transfer, relinquish, act of Mare 
- “forever and. absolutely, without any reservation whatever, 2, 1395 a6, 
> ‘all their claim, title and interest of. every. kind. and. char- 894, 308). 
acter in’ and to. the lands embraced ‘in ‘the. following-de- i 
scribed tract. of. country 3 in. the Indian Territory, to. wit:: 


‘Commencing ‘at. a point inthe middle of the. deen ee | 


| a hay channel of the. ‘Washita River, where. the: ninety-eighth Se ee ae 
----syeridian of west longitude. crosses the - same, thence up 


Es _.the.middle-of the main channel of said river to the line 


of ninety-eightdégrees forty minutes west longitude, 
+ thence on said line of ninety-eight degrees forty minutes _ 
due north'to the, middle of the channel of the main Cana- 
dian River, thence down the middle-of said main Cana- sy 
“dian River to where it crosses the nifiety- eighth meridian, ee ee 
; thence due south to the La of epee | , 


“That. thie: laws eelating: des ae midiesal: lands: ‘of the Mine rel 


‘ a United States are hereby: Socata over. r the nee ceded | ORS ges 
Eee ny the: — coieee 3 3 a 


as 


AN ACT Making: anptosmacene. for current and sentiagent: expenses 

_. of the. Indian; Department. and fulfilling. treaty . stipulations. with — 

: _various Indian tribes. for the fiscal year. ending: June thirtieth, sight. 
een hundred and ninety-seven, and for other. puspees - : 


pour BELKNAP INDIAN RESERVATION, Montana] 


er eon cue ee ea 
hat upon, the filing 3 in the. United States Local lana - 
ogee for the district’ in. which. the lands. surrendered by — 
article. one. of the. ‘foregoing agreement are situated, of 
‘the: approved. plat of survey authorized by this. section, - 


the lands so surrendered. shall be open to. occupation, Toca- 
tion, and purchase, under the provisions of the mineral- 
oe ag land laws only, subject to the several articles of the fore- ._- 
' Proviso. going agreement: Provided, That said lands shall.be sold ~ 


Price, 


No secupaney at-ten. dollars per. acre: And provided further, That the 

pee i oPeD-terms of this section: shall not; be: construed: to authorize Pies 

the: eeelaret of said lands for mining ‘purposes’ prior to 
filt | 


Paes 
the date of 


Deackrser 1 INDIAN RESERVATION, MONTANA.) 


hee en 


ng said approved plat: of survey. 


“That upon ai fling 3 in as aca States local iand 


“officd. for the district in>which the lands surrendered by 


article one of ‘the foreg: going agreement’ are situated, of 


oes the approved plat: of. survey .authorized: by this section, 
..» the lands so. surrendered shall be: opened to occupation, 


ED location, and purchase under the provisions of the min-, 
_eral-land laws only, subject to the several articles‘ of the 


Proviso. foregoing agreement: Provided, That. the terms of: this 
prior to. open- Section: shall not be construed to authorize’ occupancy. of 


mg. Ss said lands for mining ee Pe to. the cae of filing 


sald’ approved’ plat of survey. 


“Br. 10. 


eae os ge ee ge ee ge Oe 0 9 oe ween 


That. upon “the filing i in the. United States focal aad = : 


“isan CARLOS INDIAN ‘RESERVATION, Y smzona.] Sade, 


t 


ae DE CISIONS “RELATING: TO THE. PUBLIC LANDS. oe eas $io 8 


“office for the district in which. the lands surrendered. by — a 


_ article one of the foregoing agreement, are situated, of 
the approved plat of survey authorized by this: section, a 
the lands so surrendered ‘shall.be opened to occupation, — 
- location, and ‘purchase under the provisions of the min- 
- - eral-land laws only, subject to the several articlés of the 
Provisos. foregoing agreement: Provided, That the terms of this 


“No occupancy 


“. prior to open-section shall not be construed to authorize occupancy of - a 
is  -__ said lands for mining purposes prior to the date of filing -  ~ 
: anereterence to said approved plat of survey: Provided, however, That 


Se ‘coal, ete, ey. pera who in ee faith prior to the ees of this es 


\ 

















co 


“Entry. and — 
patenting age of 1 le 
Jands.. contain-" 










mineral oils which -have heretofore “been filed’ upon, °2°) 

-. ¢laimed, or improved as mineral, but not yet patented, 

‘maybe held and patented under the provisions of this. 
_ act the same.as if such filing, claim, or improvement were 








2 z ve “AN ACT. Making: appropriations for’ sundry. civil ‘expe en “OP thes.” ee oo 








oe ore All public lands. heretofore designated and reserve d by. : Act of Con te 
the President of.the United States under the provisions 25 Past 
. of the ‘act approved March third, eighteen hundred and (3°, Stab. 
... ninety-one, the orders for which shall be‘and,remain ino? 
full force and effect, unsuspended and unreyoked, and all... 
~... public lands that: may hereafter be set aside and reserved = 


_. practicable controlled and administered in accordance. 








_.. __ No public forest reservation shall be established, except. ; Forest reser. 





we : “08. for the purpose | of securing’ fav orable con di tions “oe Hishe dt oe Ae 
_ water flows, and to furnish a continuous supply of timber 
' +, for these and necessities, of. ‘Gitivens, of: the. United»: 
States; -but itis not the purpose or.intent-of these provi- — 
.. Slons, or-of.the act providing for, such ‘reservations; ‘to. 
authorize the inclusion therein of lands:more valuable for. 
~ the mineral therein, or for agricultural purposes, than for 
~~ forest -purposes. oniaueel aan Sheed fol Pay 
The Secretary of the Interior: may permit, under regu; Use of tim- 
Jations: to:-be “prescribe d by him, the: use of: timber: andes hints, ° y 
. ~ ‘stone found, upon -such) reservations, free of charge, by!) 
bona fide settlers, miners, residents, and prospectors for’ 
 Wninerals, for firewood, fencing, buildings, mining, pros: 
Pea oe Se 8751°+-22—vor, 4 - ig. aa os - i aie z So a a fe 



















nas ee 

















































: _— bao1sroNs RELATING TO THE PUBLIC ‘LANDS. von. Pees 
: 7 pecting, ‘and other domestié purposes, # as “may - siesta eS 
: - by such persons for such purposes ; such:timber to be used 
es ppit ithe the State. or. Territory, tespectively, ‘where such es 
ee a “reservations may ‘be located. cae 
ABLES: _Higress sand Nothing: herein shall: be construéd as. prohibiting: the Se 
oe ingress of sete egress or ingress of actual settlers residing within the ..~ 
oo coho ete vations, boundaries of ‘such. reservations, ‘or from ‘crossing thes. 85 
“7 >. game to and from their property or homes; and such - 
= an roads and other improvements may be constructed’ on 
_» °. thereon.as may. be necessary to reach their homes and:'to - 9° 
oe © utilize their property under such rules and. regulations. ck re ee 
~~» Tnay be prescribed by. the. Secretary. of the Interior. : “Nor. oe 
Los shall. anything herein. prohibit any. person from. entering ~ i 
“<"- .qypon such: forest: reservations for all.proper and lawful... 
oo” PUIPposes,- including. that of: prospecting, locating, and de- 0 -s° 
-...... veloping the mineral resources thereof: Provided, That.) 
ecuues chee, Such: persons. comply with the rules and regulations Over: oy 
ian oe such: sorest: reservations. ge eee 
eee ee ee 1 Sree be Hees, fees bes .o 
eee "Restoration ‘Upon he ecommncndation: of the Secretary. ot the hes 
"agrieul tural terior, with the approval ofthe’ “President, after.-sixty: 
? public dune days’ notice thereof, published in two papers of general. - 
oo  eireulation. in the State. or Territory. wherein any forest =. 

“reservation is situated, and near the said reservation, any‘ este 

- public lands. embraced within the limits of any’ forest Pie ie 

~-Teservation: which, atter due examination by personal IN 2 pes 

~-spection of a competent person. appointed: for that pur- 9° 03. 

pose by the Secretary of the Interior, shall be found... ~~ 

. better adapted for mining or for. ‘agricultural purposes’ 

- than’ for. forest usage, may be restored to the. public. do-~ 9 <5 
oe "main, And: any mineral Jands in any forest-reservation ©. 
eee 2 which have been or which. may be shown-to bessuch,and = 
Pee a ee subject to entry: under the existing mining laws. of the: 

Ee a cere - United States and the rules“and regulations applying = 
Se | ~ thereto, shall continue to be. subject to such location and... 
aes notwithstanding ABY. provisions: herein’ contained. : ae 














AN ACT Extending ‘the. homestead: eee and oroviding: ‘For: ‘deh: ae ee 
wey. for r railroads'i in 1 the. district: of ‘Alaska, and woe other: ‘purposes... a ee 
and Bhd B tn. ine 2 Gio: 4B: “That ‘aativebiorn’c ities of the Dominion: of = ae 
oe ete aeare Canada: shall. be ‘accorded in‘said. district: of Alaska’ the 
oo eat Domin-Same mining rights: and. privileges’ accorded to: citizens of 0. 
Oe ake fess of Canada. the United States in British Columbia ‘and the Northwest). 
nes bet OF: Con: Territory. by: the laws of tle: Dominion of Canada or the: . 
ates ae. iP Ts9 1898 local laws, rules, and regulations; but no greater rights: 0. 
Bg 410). Stat. Us shall be thus: accorded. than citizens of the United States, 9» 
ee “2 on: persons. who: have declared their’ intention-to:become. .. 
“such, may enjoy in. said district:of Alaska s'and:the Secre:* 
2. s: tary of the Interior shall from: time to time promulgate’ 
ee ee and enforce rules: and. regulations to: ycartyt this S provision ; 
ee ee oy 


























"DECISIONS RELATING ‘TO THE PUBLIC. ‘LANDS. 


ae ue AN AN ACT * Making f further provisions foes a civil government for © Alaska, i os oo ae 


ae : ee of the fees for the same Eeeet by the Attorney-- 
-... » General, record. separately, 1 in os 
ey rate books,in fairhand: .- Sek eee 


: Pe vey. real estate and. mortgages ‘of real estate, releases of 
“mortgages, powers of: attorney, leases: which. have been. 


and for. other purposes. 






“Sec. 45. ‘The respective recorders shall, ‘upon. ‘the’ pay- : eatat record: 7 


arge and well-bound ie Paes ecncars ae 


(81 State Lo. 
> First. ‘Deeds, grants, ‘tranatéts, contracs to: gall or. con: 321, 826, cae 2 


eee ee or F preved, pees Y es Peron) prop- ee a oo 





N ith: Affidavits of. annual. work done, on=mining 


“Tenth. Notices of mining: Toeation and. declaratory 


OS es 


Eleventh. Gach: other” writings a as are: nied or. per-.- a ge oe Aen 


Pe mitted. by law to be. recorded, including the liens. of me-- . Ea areca: 
ie chanics, laborers, and others: ’ Provided, Notices’ of. loca- Proviso. 


Minin of 3 


ae tion of mining claims: shall be: filed- for: record. within: claims. 


- "ninety: days: from the date of the discovery of the claim © 


~... described ‘i in the notice, and all.instruments shall be re--... PS noes oe 
~. Corded in the recording district in which: the property. Or. “Where in- 


struments _ Te aa Beg atrte te cs 


oe ~ subject-matter affected by the instrument is situated; and. corded. 


where. the property or subject- matter is not. situated _ in 


3 any established recording district: the. instrument. affect-~ 


i ing the: same. ‘shall: be recorded i in the: office of. the. clerk 


- Provided, Miners’ ' in: any. “organized mining Provisg. | 
iners’ reg--. 


ra distriet may: make rules. and regulations governing theulations tor ~~ 


- recording of notices of location of mining claims, water. Ppecordes. err ee a oo 


aes rights, flumes and. ditches, mill ‘sites and: affidavits.of . — 


: “labor; not in conflict with this actor the general laws of = ee 


>the United States; and. nothing i in ‘this actshall: be cori-. 2 cs 

_.’» -strued so as to prevent. the miners in any regularly organs; 08 Faas 

“ged mining district not: within any recording. district.) 2.629028 a 
established ‘by ‘the court from’ electing. their own ee — foe ee 


. recorder. to act as-such until a-recorder therefor is. ape ee ee 
pointed. by: the court : Provided further, “All records. here-. a Records ge 
-.tofore regularly made by the United. States « commissioner pat eS 

... at Dyea, Skagway, and the recorder at Douglas City, NOt. 25. ee - 






“oe an conflict’ with: any records | regularly . made with the. = = 
~~ <. United States commissioner at: Juneau, are-hereby. legals oe 

- ized, .And all récords: heretofore made in good faith in © 

“oo any. regularly organized mining district are hereby made 0 

- . public records,.and the same shall be-delivered tothe re- = = 

~. eorder for the recording district: “including such’ raga Geo oe 

ce dea eens within s six pmmonths from: the: , PASSES of this ack: ee 

















os come 16, ; e80 








ee _ ection of pball not; Femi ‘dopriye miners on the beach - 
_ of the right hereby given to dump tailings into or pump .— 


oo _ from: the. sea opposite their claims, except where such 


_ Provision re- -dumping would actually ‘obstruct navigation; and the ~~ 


serving 


oo oe = 20 ot ‘apply ¢ to mineral | lands. or" town, sites. 


eee me _ act of “con ‘AN ACT’ To watts an: agreement. aie ite Indians ok the Fort’ ct Malt ae 
re ane: Ne! 1900 - Indian | Reservation ° in Seen and making apprceHetions: to: carey aan poe 


Lay the: same into effect.. 








eee oo AB "DECISIONS: RELATING TO THD PUBLIC. ‘LANDS. “Tye. = Cee 


os Mining law, gnc: 26. The laws of the United States relating t to min- ne oe 
eer er ny en ing claims, mineral locations, and rights incident. thereto’ 
ho! penta -. are hereby extended to the district. of Alaska: Provided, = 
ee hos — ‘Ex. That. subject. only. to such general limitations as may be Se 
ed Ste od Bering 5 Sea. ~ necessary to. exempt. navigation from artificial obstruc- Pea eae 
Se ee a Pons all land and shoal water. between low and mean. high. 2 
.-.... tide on the shores, bays, and inlets, of Bering Sea, within! 25" 
vos. the jurisdiction of the United States, shall. be. subject to: vee 
exploration and. mining for’ gold and: other: precious 2... 
°-. wnetals by. citizens of the United States, or persons who =. 
-. chave legally declared. their ititentions. to become’ such,. 9. 


ee era res under such reasonable rules. and Ade or ab as the. miners 3 ee = 


ee Js -qnet te | set Sep sees wi law: ‘Provided 7 furthor, That the apie a S 
eae “a and. Pie Seoaagie cubase ee the miners. shall not be i cad came 


Ae fe ete. | ered it is shea revoked and declared null and void z ee 


kaa OOP wey): ete, ao reservation of a roadway. sixty feet wide, under the tenth .~ 
oe. 8, Pst Yel section. of the act of May fourteenth, eighteen hundred - 
os... and ninety-eight, entitled’ “An act: extending the home-  .. 
Poon = - stead laws and providing for right of. way: for railroads... 
os ..:--an the: district. of Alaska, and for-other —— nae ae 


‘SEC. Be That. on “the t com} nicticn. or the ‘ellotnionds’ andl ee 

- the: preparation of the schedule provided:for in the preced=.-.. 0 
ing section, and. the classification of the lands as provided 9. - 
re - for herein, the residue of said ceded lands shall be opened» 2 
(32 Stat. 4, to settlement by the proclamation of the President, and. 
~~~ shall be subject ‘to. disposal. under. the homestead, town - 8 
ieee - - site, stone and timber, and mining laws of the. United ae 
States: only, excepting as to price and excepting’ the six- =: -+ 
teenth ‘and taitty's sixth ‘Sections. in each “congressional: ete 















DECISIONS. RELATING ‘ro: ‘THE. PUBLIC: TANDS. 


a ; townships which: shall te peseried re common- »-school [pur Ms me 


> «poses: and. be ‘subject to the laws of: Idaho, ete. . 
oS And provided further, That all of said lands within five 
~~ milesof the boundary line of the town: of Pocatello shall. 
~~ -be sold at. public auction, payable as aforesaid, under the 
—"s. direction of the Secretary of the Interior for not less than ~ 
o. . ten dollars: per acre: And provided: further, ‘That. any. 
| “mineral | lands. within. said five-mile limit’ shall: ‘be .dis-proved Mar. 30, >. 
“posed ‘of under. the» mineral- land. laws of the ‘United. ib Stat tbe Sy 
wo 2S oStates, excepting: that. the price ‘of such mineral lands © oes 
« ‘shall be fixed at ten: dollars per: acre ‘instead of the: Poe, ae 
cet by. the said mineral: dand. laws. ee 


a Indians or opened to. settlement. under. this act: contain an Stat. . 
-.. valuable mineral: deposits, such: mineral deposits. shall bes, 
~. open to location and entry, under the existing: KOEN 
Jaws of the: United. States, upon. the. passage of this: act,. 
~-. and: the mineral laws: OF the United: Dtates are e hereby 
Snes ot extended over said lands... aot 


a ee 


| : AN ACT: ‘Making appropdacions: ‘fer- thé. current: and contingent coo oe 


oe eae Serio: of the maj jority. of the adult. male Indians of the fa a ee 
_. Uintah and the White River tribes of Ute Indians, to be ; ‘Aliotnient of 
. ascertained ‘as goon as practicable by. an inspector, ‘shall - fn eae ee 
~~. ~~ cause to be allotted to-each head ofa. family eighty acres . ea 
c eo OL agricultural. land: which can be irrigated and. ferty = 2. 
“3. aeres of such. land: to each: other. member of said’ tribes, ee 
oe ee allotments to be made pe to ) October first, ge 





; | [oisrosttion OF ‘COMANCHE, _Krowa, AND: “APACHE. TANDS.] 


to be subject..to location. and. purchase. under the pro- 0 
-- visions of the law relating to placer- ‘mining claims: °Pro-.. 008 7 
_. wided, That the same person shall not’ ae. or. enter More Ae 
: _ than one claim. hereunder. ca Ff ee ee 





Ene also. “det. gs ie 
of Congress: ane mies a8 





ie hoe ae oe a ee oe - .o ae ees ee Le - ‘et of of Com es 
Sie 6 ‘That sould 4 iny of said lands ‘allotted. to. said 1 gre eg Tipo vo 


6, 3 





AN. ACT * Extending the mining laws to saline lands. 


Be it enacted by the Senaie. Gnd: Ho ouse ¢ oF Reprotenta-- Mining’ ‘taws :. 


- - tives of the United States of America in Congress. assem Tin ended to: ga. Sata! 
bled, ‘That. all. unoccupied | public lands of the United “Act of. Con-. 


gress approved: 


States containing salt springs, or: deposits of salt. in any San. BL dsoke: 2008 


form, and.chiefly valuable therefor, are hereby declared 43 145), “Stat. Sees ee ay oa 


~penses of the Indian. Department. and for: fulfilling treaty stipula-. ee ee ae . pias: 
tions. with.-various Indian: tribes. for. the fiscal | year. ending. Cans a ee 
_ thirtieth, nineteen hundred. and three, and for other ‘purposes. ore) 


Be it ennoted: by the Senate anil H ouse: é of Ropes . ee a 





a De ce es vas the United States of America’ in n- Congress: ¢ assem- - eC 


ore thé. ‘Secretary. ee the fea with: ae ocak ED, ‘and re Be 










irrigable: ia! ee 





. oe: - DiECIStONS: ‘RELATING ‘to. AEE PUBLIC ‘LANDS. oe _tvot. oe a 


“Unallottea a teen. Huidved: ‘anid: three, on. which ‘Jako all Ae ‘Ghallatted 


fee mh public "Go- lands within said reservation shall be restored to the. pub ee. 
main. lie domain: Provided, That persons entering any of said - 


teen land under the homestead law shall pay. therefor at the» 


- oe entries. rate of one dollar and twenty-five cents. per acre: And 


Mineral provided. further, That nothing herein contained shall — 


oe Mee a “.- impair the rights of any. mirieral lease which has been — 


- approved by the Secretary of the Interior, or any permis: pies 
-.”_ heretofore issued by direction of the Secretary of the In- — E se oe 
il 2! terlor.to- negotiate with said Indians for ‘a mineral lease; ree 
but any person or company having so obtained such ap- ae — 
-°. proved mineral lease.or such permit to negotiate with said es 
“Indians-for a mineral lease on ‘said reservation, periding.* 


a such. time and up to. thirty days before said. lands are: fb os 
ee restored to the public domain as aforesaid, shall have in’ oe 
. -Heu of such lease or permit the preferential right to locate _ Ha 


cS under the mining laws: not to exceed six hundred and ° 
"Raven - Min- forty acres.of contiguous: mineral land, except. the. Raven 


ae nS Company.” Mining Company, which may ‘in lieu ‘of its lease locate . 





“Application one hundred. mining claims of the character of. mineral — 


cae me roceeds mentioned: i in its lease; and the. proceeds of the sale of the - 


Act of ‘Con- lands so:-restored. to the public domain ‘shall be applied, . 


“gress FP"?o02 first, tothe reimbursement of the United States-for any. 


ee mel ce ‘moneys advanced to: said Indians to carry. into effect the - 


-. foregoing provisions; -and the remainder, under the direc-. — aS os 
_-tion of the Secretary: of the deal cae be used for: the - 
_ benefit, of said Indians. — a 


* Radegs ement AN ACT * Defining ar shall! constitute ‘atid. providing for F assess cae ms 


2 equated EOE A a Bi be, oments on oil mining claims. 








Ait’ 62 Gon? Be it i ented by the Senate and He ouse a Representa. aoe - 


_ gress: approval ives of the United States of America in Congress assem- > 
eee at Stat. ed bled, That where oil lands are. located under the provi-. Ce 
cod ea ae sions of title thirty-two, ‘chapter  six,. Revised: Statutes 


of the United States, as placer. mining ‘claims, the annual — 
- assessment labor upon such claims may be done upon any 
_.- =. @ne.of-a group‘ of claims lying contiguous’ and owned by. © 
_' the same: person or corporation, not exceeding five claims . cc. 
-: ym all: Provided, That said labor will tend to the devel- | ] es aoe A 
~ “. opment or to determine ee oil. bearing character, of. such 7 

| contiguous claims. | Re ee 


= 
~ 


| AN ACT Making appropriations. ie the current ere contingent eXe: ele ae} 
‘penses: of the Indian Department and for. fulfilling treaty. stipulas 2) ae 1 
tions with various Indian tribes for the. fiscal ‘year ending. June, ns oa ee 
"thirtieth, nineteen: hundred and. four, and. for. ‘other. purposes. Fenn ts 


Be it ‘enacted by y ‘the. Senate and H. ouse of Representix 


“oy oe : - tees a8 the United 8 States of America é me n Congress. assem- ee 


Bled, Ne ee 


“Uncompahgre. That in. the tends. ih the: foiwner Tacoupshe Tn. eee 


5 2 ne * dian Reservation, i in 1 the State of Utah, containing gilson- as ae : 




















DECISIONS. RELATING ‘0 THE PUBLIC. LAN 


te re asphaltimy. ‘Alaterite: or eotlier tke: gubstances; weliich Mining 
“were reserved: from location and entry by. provision in: the oe ea 
_-act of Congress-entitled “An act: making appropriations}. aise ee 
for. the current and contingent expenses of the. Indian~ ue 
--<. Department and for fulfilling ‘treaty. ‘stipulations: with. : 
"various. Indian tribes, for the fiscal year’ ending June". ee 
oe _ thirtieth, “eighteen: hundred and ninety- eight,” ‘and. fori) eos 
“other: purposes,” ‘approved June seventh, ‘eighteen hun: | 80. Stat, he 
- dred and ninety-seven, all. ‘discoveries. and. locations of” 
ole any such: mineral lands by qualified ; persons prior to Jan- ae 
Lest any: first; eighteen hundred‘ and: ninety-one, : not ‘pre-... 
ae pes discovered and located, who recorded: notices ae 














ee wath: the meniieenichte’¢ of the taiteral: land: I awe. Peed tions, ‘ete, “oF - ree a 
that the-owners . of such. locations. shall: relocate. their. claims. Co 
os "respective. claims and record the same.in the office of the ~ 
county. recorder. of Uintah: County, Utah, within ninety © ee Oe 
“=~ -.:days after:the passage of this act. All. locations of any: laine eee ee 
such. mineral lands: made and recorded on. or: subsequent bated: “et, arene 
to January first, eighteen hundred’ and: ninety-one, are invalid. 0 
hereby declared: to. be null and void; and the remainder. ‘Bale’. J0f: tee". Fee ton 
~ “of the lands: heretofore reserved: as ‘aforesaid: because of ah ‘a Es 
-. the mineral. substances contained in'them, in.so far‘as the. == 
same may be within. even-numbered sections, shall bé:sold. oo... po ee Se 
- and ‘disposed of in- tracts not. exceeding forty ‘acres; ora 0). 
quarter. ofa. quarter. of a ‘section, in such manner: and be Ga uae he 
| “Upon: such terms and: with such restrictions.as may be “Restrictions, == oe 
-prescribed..in' a proclamation: of the President; of: the ‘act of con. 0 
‘United ‘States issued. for that purpose not less than one 1 ol approved Pip i 
ve Ahindred: and twenty days: after. the. passage of this act, (32° on be RE : 
» -and-not less:than ninety days before the time of sale or °°)" fn Bene 
-. disposal, and-the balance of said lands and ‘also _all- he 
~- muneral- therein are hereby specifically. reserved for future 
ee of eles ey ee ee 
















tana, and the sale ‘and. disposal of all surpls lands after allotment. 


Creer we, Gad: oS ‘That said: commissioners ; shall. then ‘proceed. to. “Classifica. - 
: 2 pebeonatly. inspect. and. classify and. appraise, by: the oa Sera Lo 
~ smallest legal: subdivisions of: forty acres each, all of the oh 

~ “remaining lands embraced within said. reservation. In = 2 
Making such. classification ‘and’ appraisement ‘said. lands” oe, 
shall be. divided: into: ‘the following classes: First, agri- Rae 
cultural land: of:the. first. class: second; agricultural land. 
Ons the second. class; ‘third, » timber lands, ¢ the: ‘same to” be 

























es = “entries. 


















Os pie DECISIONS. RELATING: 0 :0 THE F PUBLIC: o> LANDS. hee Eon. 





a ended more. s valuable. for. ‘their timber than. fos any: = aeliae 


Disposal 


“lands, 





tolls! . 
gipeed fe. 





*-piniber:: we 


ee - ce “ echoel- lands 
PUES oes ented 


for. school’ PUrposes. eae ec ec 
i cri eee See earcn - re oe. +o ee 


“Mineral land 








oe 


hee “ Meeptions.. 


. Act. of. ‘Con-’ 


ia a “gkess: approved 
Mega’ A (35. “Stak, Ay 








Town - ee 


mt : : cand m i D e r al. 
Seed a “lands: « 


Act oe Con: 


ae oe press’ ‘approved: 


Apres: ah 1908 
“B32 Ly. 












a Purpose: fourth, mnineral lands; and fifth; Srazing lands. = a 





“Sue, 
wed the, classification. and appraisement, ‘of all of said = 


Jands.‘and. the : same shall have been: approved. by the Sec- 


_ Tetary. of: the Interior, the land shall be disposed. of © 
‘under. the provisions of the homestead, mineral, and ~ 
town-site laws’ of the United States, except such. ‘of. ‘said: ” 
“lands as shall have been classified as timber lands, and — 
gente sections sixteen .and. thirty-six of each: town- 
= Bhip,. which ‘are. hereby: eranted to vine State of f Montana. 


ae, 


a - ar - ay eg Re Shad eect AL 4 


So. 10. “That only qitheral entry 1 may cs feadle: on. silt? 
“of ‘said lands’ as.said commission : shall’ designate and‘) 
Giasenty as’ mineral under the general provisions of the ~ 
mining laws of the United. States, and mineral’entry may’ ~ 
~ also ‘be made. on any: of said lands: whether. deaipanted 
aM said commission as ‘mineral lands‘ or: otherwise, such.’ 
classification by said commission being only ‘prima® facie 
evidence of the mineral “or nonmineral: character ofthe . 
“same: Provided, That:no such. mineral locations shall be = 
se ee ee Jands: allotted in’ terete to: an 
mdiain. i Se a ee 





AN. “ACT. To: ratify. and: inead an : Sereenent! arith the: Tndiane: vat: the re : ay 


“Crow. Reservation, in. Montana, and, f making. appropriations: to. carry « 
“the same into. effect, 2 ae aS ‘ wore 





Be as oe eee Me a ee eee 


“Bud on se 8 tad provided further,’ That the price: 
of said. lands shall be four’ dollars: per acre, when ciiered 
under ‘the: -homestead: laws: :.* © *: * - Lands’ ‘entered ~ 
‘under the town-site and mineral. land laws shall be paid: 
*for im amount and: manner. as’ provided by said laws, ame 


in no-event at a:less: ‘price ‘than. that. fixed. herein for Aaa | ae 


- ands, if entered under the, homestead laws. « a ni as eee 


“AN. ACT To anttiorize he ‘gale. “aiid: ‘disposition. oF surplus. or un- 


vaneres lands of: the Yakima Indian Peecrvation, in” the. State. of —- a 


lh popalel of 


; a oe oe najilotted 
eee eae ete... 









rhe Pere e 3 Hate. See ae Ma PES a ee ei ed BaP td Ne voy be Pee ee i: Sie a 


arc: 3. "That the: reads. of ‘the: ‘lands’ of said feserva-" — one 
con hee is, the lands not allotted and not reserved— oo ; 
os shall be classified under the.direction: of the Secretary of : 
-. the Interior ‘as irrigable lands, ‘grazing. lands, timber 
“Jands,: or arid-lands, and shall be: appraised. under. their. 
“<> appropriate. classes by legal subdivisions, with the excep-. 
"tion of the mineral Jands, which need ‘not be appraised, 
-..gnd- the timber on the’ lands ‘classified: as’ timber. lands ~ 
QS yshall: be appraised’ separately. from ‘the’ Jand: “The basis. ae oe 

oe! ae he. appraisal. 0 of Hie timber: shall. pert the amount, Cok cae 











8. That, when. gid commission. : SKair. Have’ sa a - be 






























“oP aieadiig: fe timber + theréon, which shall he oe 
eacortained: and Fepotted: ae ee 






oes The ‘ands: ‘eladgified ‘as' minelal: lends ‘chall ‘be ‘dobjéck:. M I n yeral fe 
“eto: location ‘and’ disposal: under: thé mineral-land laws of “""" ees 
the United States: Provided, That‘lands not classified as “Prostar. oe 
~.. “mineral may also’be located and entered as mineral lands, setae ee 
 subject'to approval by the Secretary of the Interior and ™imeral lands 
* conditioned upon. the payment, within one year from: the oa 
date. when: located, of the appraised value of the. lands ee 
_-per-acre fixed: prior: ‘to the date of such location, but-at 99 
“not: less than. the. price fixed. by. existing law: for mineral © “Restriction: ee 
-o> lands: Provided further, That no such mineral locations “Act: of. Con roe 
~*. ghall be permitted: on. any. lands. allotted to Indians in gress. La 
is eereraliy, or reserved. for any UTD | as: $ herein author: 590). Btaby lege 
ou ied.” : : : gee ce cer ec ee eee ee ret 








ea ACT To Sieatity. and attends an 1 Bereement’ antl the’ Tnidians: See 
on the: ‘Shoshone or Wind River. Indian. Reservation. ini‘ the, Staté.of ©. 2.) 0 ea. 
| Wyoming. and. to. make appropriations. for. earryine the same. into. oe CESS va ay JED teh 
ts ae “Seok 2. _ That. the lance cadeat 0. thé United: States inder.; “Opening nee oo 
ee the’ said. agreement: shall be. disposed: of. under the. pro- dands. a Nee es 
_oo. -wisions of thé ‘homestead, ‘town-site, coal, and mineral. ~ = 
~~: Jand laws of the United States. and shall be opened to» — ee 
zy co ee ene ‘by. -ptoclamation: of the. Presi-. olamaton a 
een ee “Lande fenteied. inde the town- ee eae ‘and mown. sis eee 
. 2) soineral: land. laws: shall be paid for in amount and man- car eatin ae 
“.ner-as provided: by. said. Jaws. Notice of: location. of. all. ke 
_. mineral entries. shall, be filed in the local land. office of | 
~~ the district.in which the lands covered by the location 
eee ach situated, and unless entry and payment shall be made 
“within . thires: years. from. the. date of. location. all. rights. Mei ea 
‘thereunder. shall cease; * that all: lands, coe ‘Act of Cone 89 fh 
mineral and’ coal: lands, ecéin: ‘ceded remaining undis- Mar. 3 tae oe 
posed of at the expiration of five years from the opening {23, ot se ee) 
of Said lands.to entry shall be sold to the. highest bidder © : i a | 
oe! » for: cash at not less than one:dollar ‘per acre under rules _ 
OP and: Togulngionsrt | be. epregenibind: by.t the. > Secretary. of the 
eee Interior. 3 ee — 



















- : a AN. ACT To authorize: ‘the: Pale’ ‘gna “dispositind ‘of. ‘surplie. or un= 
es ‘a “allotted. Jands of the diminished’ Colville: Indian. ie ae in. 
the’ State of: Washington, and for other burposes.: ye ae 











Eee “Ske. 3. That: upon. the dompicdion, of said: allotments re Min n e wat ah oe 
oe Ss sai Indians the residue or-surplus lands—that is, lands“ ia cae 

.. not..allotted: or reserved. for Indian. school,:.agency,” or ihe pee 
--. other. purposes—of: the said. diminished. Colville. Indian. 7 
ace Reservation. shall be classified under the direction. of. the. a 





wate 









EO Reta a the Thterian’ as. 5 irpalle aad sie 
lands, timber lands; mineral: lands, or arid: lands, and. 

~. shall be appraised. under. their appropriate classes by. 
ee er: ~ Tegal. subdivisions, with the exception of the lands classed. ° 
"ag mineral lands, whieh:need not be appraised, and which = 
“oe te ghall be: ea alae of under oe epemeral mening laws Of ANB a 
ce - United States. A 
a . AN ACT: Making < ‘appropriations: aoe ‘ine! current™ pac ‘contingent eget: pee 
“penises. of the Indian Department, for fulfilling treaty. stipulations "~ ae 


ee een nee .-with'-various Indian tribes, and for other: purposes, for the paral 
ee, el aes on “year. ending. ed une thirtieth,. vnineteen hundred ane seven. = ues 





“[oonun b D "ALENE INDIAN, ‘LANDS. 1 


ee ner fone Provided. Sunthek That | the “general: ina 
eo ee ae ne laws i the United States:shall extend after the approval... 
BS gree approved of this act to any of said lands, and mineral entry may 
pa te te gg stat “ts Sbe made on any of said: lands, but no such mineral selec- =. | 
nee ee "tion shall be permitted upon: any lands allotted in-sev-- 
eat ana of eralty tothe Indians: Provided: further, That’ ‘all the’! 2-0.) 

yd are re-coal or oil deposits in or under: the lands on the: said 30% 

mien Cer ee ae - = reservation shall.be and remain the. ‘property | of thes 2225 
ea ene eee: United States, ‘and no patent that maybe. issued. under 3 
A ee ee » the: provisions: ‘of this. or any: other act of Congress cae oes, 
_ convey any title thereto: ee po ee ee ee | 


B. “Act. “of ‘Cons AN ACT To amend the Tawa’ governing labor. or. - improvements spon ae a 
a aes: ‘gress. rt ms AN SR eG SG Sere ees mining claims. in, ‘Alaska. oat a bat ' PE 
ae ae A 35 Stat. ee | fee 
cee yy AaB). Rei it ‘ondeted by the Senate and H Ouse of Rapriiohia: ee 
- /) Annual: “im- .. tives of the United States of America in Congress.assem- 
oe pavement pee ‘That ‘during. each year and until patent has been... 
on mifingissued therefor, at least one: hundred dollars’ worth of: ..°’-: 
: ee labor: shall-‘be' performed’ or improvements. made on,‘ar.. |, 
Pe for. the: benefit: or: development. of, in accordance with — 
oo “exioting: law,.each mining ‘claim in the district of Alaska“... =: 
ou Baling aff heretofore or hereafter located. And. the locator: or. - 
i davits. -owner‘of such claim or some other person’ having Imowl- 05 
eee a edge of the facts’ may also. ‘make and file with the said. 
- yecorder of the district in which the claims shall be situate» 
an affidavit showing the performance of labor-or making ~~ 
~~... of improvements to the amount of one hundred dollars 9 =". 
~~ as-aforesaid and specifying: the character: and extent’of. 2°. 
Soe such work. Such affidavit.shall set forth the following: . 
Gontents, First, the name or number of the mining claims and =~ 
ea eens ~ where situated; second, the number of days’ work done 
and the character. and. value: of:the improvements placed 
thereon; third, the date of the performance of such labor». 
Dh ore aa se ONG OL: making improvements;-fourth, at. whose instance. 
glut e825 os the work. was done or the: improvements made; fifth, the. =... 
ae : = poy obimal amount. paid for work and improvement, ‘and: bye 
ose whom. pa aid: when: the’ ‘samewas not done by. the owner. ees 
“Prima facie Such ‘affidavit. shall be- ‘prima facie evidence of the per-~ 
gests # formance of such: work or making of such improvements, 


. S Work; ete, “but if such affidavits be not ate within oot time, ed oy SS 






























aT oS : - ppcisioN’: RELATING ‘To. ine PusLic. LANDS. a7 pe 


eae: “this, tt 4 the Barden of proat. shall be upon thé Aadiiant to® ne # me os 
establish the performance of such annual work and: Ae 


~oy Of any sneh. claim to: comply with the-provisions of this == 
..-saet, as to-performance of work and improvements, such: 6 
.. @laim- shall. become forfeited: and open -to»location by. is a eee 
---..éthers.as if no location of the same had ever been made. 





--. provements. And upon: failure of the locator or owner Forfeiture |. 





* a [@The aftidavits: required: hereby. may be‘made. before’ any. "Gide eee ere 
~~ officer authorized to administer: oaths, ‘and the: provisions Whom affida 205 


ee, “OF: sections fifty-three. hundred and ninety-two and fifty- ma ade be 
ee three hundred. and. ninety-three’ of the Revised Statutes : 5393, a0 P. oe 
~- are hereby. extended: to: such: affidavits. Said ‘affidavits 3 1045. - aera 


vite ae oe ae 





: cee shall be filed: not later than ninety days. after the close of mime. of. eee ae 
. Jy fhe. year in which such work is'performed.. oo 


Szc, 2: That-the recorders forthe several: divisions 0 or. Bee, Se 


: : F “districts of Alaska shall-collect the sum of ‘one dollar and Ses ee ae 
~ fifty-cents:as a-fee for the filing; recording, and. iddexing: ee PG SaaS 


said annual ‘pr oofs of work. ane AMprO ovements us each, | oo ee ioaee as 


i ~ claim s £0, recorded.” 


ae AN ACT Authorizing a resurvey oe certain townships. in : the. State eof tes aes : oan eee 
aad eco ys . Wyoming,. and for. other Purposes. ee re ot eae 


[BITTER Rcor. VALLEY, MONTANA. ie 


ag ate That ‘all the: proyisions of the mining lays ¢ of: “Mining laws SS 
extended. is ee Mee 


i dhe: United. States are hereby: extended and made _ap- lands, ar cele eo 
plicable to the undisposed-of :lands: inthe’ Bitter. Root’, 3 t of Cone 0 sre 5 


oa + appro ced. 


. “Valley, State of Montana, above the mouth of the Lo Lo May. 29, 1908 


‘Fork of the Bitter Root. River, designated: in. the act. of. 467). . oo 3 Ss = 


: a -June filth; eighteen hundred and seventy-two: ‘Provided; °° 5° 
That all mining locations-and‘entries heretofore made: ne os erg 


attempted to be made upon said lands shall‘be determined = 
‘by the Department: of the Interior as if. said-lands had. 8 
been. subject’ to mineral location. and. entry at the time | ; 

such locations and’ entries were made or attempted to be-22 2 A ee 
« made: And provided further, That this actshall not. be’ 9 6. 
-.appheable: ho anos: withdrawn. for admmartistras ation. sites a ee 
} for: use of. the Forest. Service. oe es ve ae 7 
i AN, ACT For relief of applicants. for 1 mineral surveys. ee PE err ie ure 


Be it enacted dy the Senate and House of Repretoita Repayment. 
of deposits ‘for: ~~ 





es 4 : tives ope the UO nited States. ) nf America i mn ene reset assem mineral Pagie: cae ; 





aa eck ‘sums,: “9s nthe. el eases: may” te evil baits | ee a 


a deemed t to be. ; ounually a and permanently appropuiated es “ 7 ee 











ae be puctsions RELATING T0 TEE. PUBLIC “LANDS. 





or oe ‘tvon a ee 


eye that purpose. Si sopuynenes shall’ be: hades: i ‘the ae 
+ -person.or persons’ who. made the several deposits, or to. 
his or their legal representatives, after the completion or. >.>» 
abandonment: of ‘the work for which ‘the deposits were ~ | 

.- -~ nade, and‘ upon.an account: certified: by the surveyor gen=;. 
eral of the district in which the mineral'‘land surveyed, or =~ 
--gought. to: be- surveyed, is situated and. approved | y ‘the 20 T 


Re a Commissioner of the General Land Office.” 





eS oe acT Extending the. time for. final. entry of mninerdl: claims within 


the. Shoshone, or. Wind River Reservation in ‘Wyoming. 


: ong me eet Be it enacted by the ‘Senate: and H ouse » of Riprisimiaee: a 


tended formal ‘tives of the United States of America in Congress.assem- 


| whet of Con. bled, That section two of chapter. fourteen hundred and © ~~ 


oe Te ol gpP "1800 fifty-two. of the Statutes of the: Fifty- eighth Congress. 
eee (3 suit » (United States Statutes at Large, volume thirty-three, © 


: part: one), being “An. act’ to ratily. and amend an. agree- 


oo mént with the Indians residing on the: Shoshoneor Wind. 
--. River Indian Reservation, in the State of Wyoming, and... | 
sto make appropriations to carry the same into effect,’ ” begets 
«and the same is hereby, amended so that. all: claimants and 2. |: 
locators of mineral lands within the ceded portion of said’ * 
_.. reservation shall have five years:from the:date of location =... 
o within which to make entry and ee instead of ‘three: ae 


| Years, as now w. provided: PY, the said act. 


“AN ACT Extending ihe: time in which to ‘file’ adverde claims Per insti- ne, 
tute adverse suits against mineral entries. in. the District: of Alaska.” oe 


| mtn’ ok Be it ae by the ‘Senate ane ‘He ouse ay, Repea a 


"fended for fil- goes of the. United. States of America in Congress assem= 


ing adverse 


~ mineral claims, hJed¢, That-in the District. of. ‘Alaska: adverse claims: au-_ ue 


wo. et ‘Alaska ~ 
: Ce Z a deen: thorized. and: provided. for. in sections: twenty-three hun- 


- 2325, 37)” P dred and twenty-five and twenty-three hundred and: | 


-. 426, 427 


Act of. Con- twenty- six, United States Revised. Statutes, may be filed 


Me dane? appr egio at any time. during the-sixty days’ period of publication” 
ee 459). Rtat,’ ror within eight months thereafter, and the adverse suits * 
ae authorized and. provided for.in section twenty-three hun-. = =. 
dred and: twenty-six, United States Revised Statutes, 
.. may be instituted at. any time within ‘sixty aes atter lca ae 


ie oe : filing of said claims i in the local land olfice... 


7 oo as ol ACT. To ‘autieeee ate: President ‘of ite: United’ ‘Sie: to. ) make | ee 
ae | withdrawals of ‘Bublic, lands i in. certain: cases. ae : a ae 


~emporary. Be dé 5 anaited: by ae ‘Sendite’ ‘aii Be ouse. ooh ‘Miia 


i genes Y tives of the United States of America in Congress assem- | 
_ power sites, ir- Jed, ‘That the President may, at any timein his discre- . | 


“Eieeation,.- ete, 





oh, Ree authorized. tion, temporarily withdraw’ from. settlement,. location, © eh ae 
gale, or entry any of the public: lands of. the United =): 

A States: including the District of Alaska, and reserve the. 
“game for water- -power ‘sites, irrigation, . classification Of. 28, 
~* ss Jands, or: other -public purposes to be: specified in the 9. 
ee oo of withdrawals: and such withdrawals or reserva- ere 



















~~ tions shall-remain in ‘force until revoked by him or by am 
oh gethok Congresses ab ee 


_ of this act-shall at all times be open to exploration sta. 
--» covery, occupation, and purchase, under the mining laws 
of the United States, so far-as the same apply to minerals P*CePHonee 
other than coal, oil, gas, and phosphates: Provided; That _ Proviso. 
“the rights of any person who, at the date of any orderof- 
2 withdrawal heretofore or hereafter made, is a bona fide, Rights of 
~~ occupant or claimant of oil or gas bearing lands, and who, gas claimants, 
~~ atesuch date, is in diligent prosecution of work leading to © 
-. - discovery of oil or: gas, shall not be affected or impaired 
|. by such order, so longas such occupant or claimant shall = 
“continue in diligent prosecution of said work: And pro- Statins of 
vided further, That this act shall not be construed as a See 
- yecognition, abridgment; or enlargement of any asserted = 
 vights or claims initiated upon any oil or gas bearing... 
~ lands after any withdrawal of such lands made prior to 9 
the passage of this act: And provided further, That there Homestead, 
shall be excepted from the force and: effect of any with- mentsexcepted, ~~ 
- drawal made under the provisions of this act all lands = 
which are, on the date of such withdrawal, embraced in 
any. lawful -homestead' or desert-land entry. theretofore = 
‘made, or upon which gny valid settlement has been made = 
and is at, said date being maintamed ‘and perfected pur- : SR ee ea tee 
_ suant to law; but the terms of this proviso shall not con= = t 
- entryman or settler’shall continue to comply. with the 


Jaw under which the entry or settlement was made: And 
ee ee ~ Restriction 





: provided further, That hereafter no forest reserve shall on new: forest” 
e created, nor shall any additions be made to one hereto- reserves. 


fore created within the limits of the States of Oregon, 
‘Washington, Idaho, Montana, Colorado, or Wyoming, Report ef 


Suc. 8.-That the Secretary of the Interior shall report , approved 


_ next regular session after the date of the withdrawals, git)" 


AN ACT To protect the locatots in good faith of oil and gas lands 
- 2 "who: shall have effected an actual discovery of oil or gas on the © 9. 0) 














tives of the United States of America in Congress assem- lands. 





"bled, That in-no case shall patent be denied to or for any, Fates, a3 
"lands heretofore located or claimed under the. mining solely fortrane: 


oil, or gas solely because of any transfer or.assignment = 
thereof or of any interest. or interests therein by the” 
-- original locator or. locators, or any of them, to. amy 0. 













qualified persons or person, or corporation, prior to dis- 


“ eovery of oil or, gas therein, but if such claim isin all 


oon rss thes. 











“agee, Qamiended by act of Aug. 24, 1912, to permit exploration, location, and purchase 


ef lands containing metalliferous minerals only. 











48 pecrsrons RELATING TO THE PUBLIC LANDS. . “Tron, . 
Se ee ‘Peapéeti: valid. ae apolar; patent, therefor aes Oo 


: "Proviso. _ exceeding one hundred and sixty acres-in‘any one claim)... 


aS ~ Conaition,. shall “issue to ‘the holder or holders thereof, .as in. other | a 
ee ee Act of Con- 


e: approved cases: Provided, however, That such lands’ were not. at-. 
(38. Stat.” 1911 the time. of inception of. Gerdiopment:< on or under. such. Se 
1015). “daim: withdrawn from: mineral’ entry." eo ee 





AN ACT To modify and amend. the. mining: i in their sopicton. ae ee 
| to. the Territory. ‘of Alaska, and for other. ‘purposes, Fos aoe 


“Alaska, eo it enacted by the. Senate. and, H. OUSE. ‘of Rapresontin © on 
7 se ee “ben of the United. States of America in C ONngGress UsseM- 
Associa thon bled, That no association placer-mining claim shall here-» oe 
-Biece limited after be. located i in ‘Alaska in. excess of forty acres,and on 
5 SEES ey placer-mining claim hereafter: located in Alaska, ~~... 

ee" and -‘until.a patent has been issued therefor, not lessthan =~ 
sth eS ee ees One. hundred dollars’ worth. of Jabor-shall be-performed — >. - 
Men cans Ures is "Jor Inaprovements: made duritig each year, including. the 0 
cae sae year of location, for each and ovey twenty: acres or ek pores 

- 25. - cess fraction thereof. ea. 
yoention. by “Sec. 2. That no® person. ‘shall hereafter: “Ieeaté. ane Poon 


cogs lacie : ~ placer-mining claim. in. Alaska as. attorney for another. . 

So oie. umnless" he is’ duly: authorized - thereto..by .a power. of 2005 
oe attorney ans writing, duly acknowledged and recorded-in © 3 
ae ms co ae any: recorder’s_ office in the judicial division where the 
Oe ae -- Restriction. ‘location ‘is: made, Any person so authorized may locate... ! 


_. placer- -mining claims for not more ‘than two individuals... 
‘or one association under: such.:power of. attorney, but no. - 
such agent or attorney shall be authorized: or permitted 0 

to locate. more.than two placer-mining claims for any one ~~. 
-peineipal or association. during any ‘calendar month, and 

~~ =:no.placer-mining claim. shall hereafter be- located In. 
<) - Alaska except under the. limitations of this:act: eo ean 
. kPa ‘Sxc. 3... That no person shall hereafter Locate, < cause or >. -. | 
ed. ea “procure to be located, for himself more than two placer- > = 
ws aon “mining claims in’ any calendar month: Provided, That. .~ 
oe ene or: both: of: such” locations ‘may. ‘be included . in an ee 

: ; yg Ssoclatloty claim. 2 a 
ee sad °* See. 4. That no: icliose mining claim: hereafter. located coe 
ore ee in Alaska shall. be paténted which:shall contain'a greater | 
area than is fixed by. law, nor. which 1 1s longer than. three et ees 
ee ae es t of - times its greatest: width. . eek 
ae at atest at vist Onc. 5. That any. ‘place? mining ‘slain attempted to. hee ene 
ee i piste located -in. violation of this act: shall be null and void, .- 
cos > Aug. 1912 and: the whole area thereof. may: be located -by. any quali- ae 
oo we os oe us » fied locator as af. no. such: prior, attempt had. been. made. - ee. 





Withdrawals AN ACT To amend: section. two. ‘of. an act to pane nes the ‘President Po cs 


ae of the United’ States to make: withdrawals: of public lands in certain. 2 
as 4x0 be. 36, a “cases, ‘approved : ‘June twenity-fifth,. nineteen. hundred and tenis ier 







. - Be tt-enacted by the Senate and ‘He Ouse. of ‘Representan S 
ies of the United States of America in Congress assem-= 
Bled, ‘That. section: two of the act. of Congress, approved - 










“1 Act amended by-act of: ANE 25, 1914’ (88. Stat..L.; 708),: by- adding. another ‘section 
a ~thereto,. permitting agreements “with Governaiene for ‘Working certain oF or: eas bernie a 
— ue to. issue Or od alate a eee oe eee as | 








o Seb tventy-£ Atth; eainetedn: hdddred ‘gud? ten: . (Thinty- ot ae oo 


sixth Statutes at. Large, page eight hundred and fortes: 





- ““geven),. be, and the same: ee ) amended to. read as a ac ey eae SS 


nes alors: 


i a claimant, of. oil or gas: 5 bearing’ ‘lands and who, at such. 
“r+. date,-is in the diligent. prosecution of work leading: to the - 
: discovery. of oil-or. gas, shall not be affected or impaired 

~ by such. order so long as such occupant or claimant shall — 


wide, isa bond fide. ieee or £88 deca J. 


continue in diligent. prosecution of said work: Provided ‘Status ot ae 


eh : _ further, That this act shall not be construed as a recogni-* 





pri ‘ior. claims. - — =age see 


tion, abridgment, or enlargement. of ‘any asserted eh 

~~ or. claims initiated: upon any. oil ‘or gas. bearing- lands . 
"after any withdrawal-of such lands made prior to. June ee ee 
~ twenty-fifth, nineteen hundred and ten: And. prioidad ‘Homestead, 


etc., entries net: ae cane 


oo. further, That. there shall be. excepted from. the force and. affected, 
o. effect: of any. withdrawal: made under the provisions of == 
this act all‘lands which ‘are, on the date of such ithe. ae : 
_ "drawal, embraced in any. lawful homestead: or desert-land =. : 
Jee entry ther etofore made, or upon which any valid settle-. ..0 
“trent. has béen made and is at said date being maintained. = 0. 
ae and perfected. pursuant: to law; but the terms 6f this pro- © 


“>. yigo shall not continue to. apply to any particwlar tract of | 


- Creation. oR 


~:. land unless the entryman or settler shall continue to com- forest reserves 


‘restricted. 


ee *~- ply with thelaw under which the‘entry or settlement was "y'> Is. Hy P. : 


eee - made: And provided further,. ‘That. hereafter no forest. sala 


cerns ‘reserve: shall be: created, nor shall any additions be made Act of con 


to one heretofore created, within the limits of the States: 7 i oo Sees 


on Of. California, Oregon, : ‘Washington, Idaho, Montana, ee: RUB Dg a eee 
Poe Colorado, or Wyoming, except by. act, of Congre SS ae 


. AN ACT To amend: ‘section eaentr three funded and. frenty £08. of 
ee the Revised Statutes of the: United States, Telating. to. mining claims. | 


oe i ves of the United Ss tates of America in Congress assem: ae ment : 
<. “ bled, That the provision. of section twenty-three. hundred ingclaims, Sew... 
~~: and twenty-four of the Revised: Statutes of the United remitted fOR 
States, which requires that on each claim’ located after. alt ‘Seen 

_». the tenth day of May, eighteen hundred and seventy-two, 2824, Be 498)" Ce Bak 


"made during each year, he. suspended for. the year nine- 
. teen hundred’ and thirteen as to mining claims situated ~ 













Be: ie ondeted: by: the Beniite aid. He ouse sof Repeseda Alaska. 


ens ae 


sand until. patent: has been. issued. therefor, not less: than - ee ee ae 
~* $100 worth-of labor shall: be performed or improvements — Mie fe 


-on’ Seward: Peninsular, in the district or ‘Territory of - 
- Alaska. west: of longitude one hundred and fifty- -cight 
.-west.and. north of latitude sixty-four, so that no mining — 
“claim, ‘which has been: a regularly located: and. recorded: as 





DECISIONS RELATING TO THE PUBLIC. TANDS. a “Frou? 22 : 
required by the local Lave. nds mining » pegiilations “ aitkin eo 
such area so described ‘shall be. subject. to forfeiture for... 
_nonperformance of the annual assessment’ for the year = 


: eo | = - nineteen hundred and thirteen : Provided, ‘That the claim- > 





ee quired. “ant or claimants. of any minins - location: ‘inorder to. seer oe 





Ceo specified area., 


cure the benefits of this Act shall cause to ‘be recorded:in 

e Cane office where the location notice and certificate is filed: 

ve oo on. or before December thirty-first, nineteen. hundred and... 

ae ~- thirteen, a notice that he; she, or. they: in. good faith intend °°. 
“Dimtted: toto. hold: or work said claim: And provided further; That. 
‘this:amendment shall 3 im no way: annul, modify, or repeal... 
Act of Con- said section as to any mining claims, either j in the district -... . 





ae Mee gress Bipioves 


oe es Sta 
: 2 35) 6 


ty ae of Alaska or elsewhere, except those'said anne see a 
i “within. the area, herein particularly. described.” ee ee 

“AN ACT To provide for aprieuleaeal: etey. of iehde ‘withdrawn, , Gassie es 
..fied,: or reported as_ containing. phosphate, pittete;: jabotashy, oil, E85, g 
Or. asphaltic minerals. a SR ch Pee eo ek ae Oa aa, Ve sd ee 


2 ele ne meee Be ié ndeled. Bit the ‘Sennde: and Ho Ouse. cof Peitinee 
aelugeified . non- tives of the United States of America in C ONGTESS .A8SEM= 


metallic . min- 


eral jiands for bled, That: lands withdrawn or:-classified as. phosphate, 


ae : = erieultare, etc, 


nitrate, potash, oil, gas, or asphaltic minerals, or which 
are valuable for those deposits, shall be subj ect to.appro-. 
- priation, location, selection, entry, or “purchase, if other-- 
wise available, under: the nonmineral: land: laws of the eee 
‘ United States, whenever such. location, selection, entry, = 
Pe es 5 OB purchase shall be made with a view of obtaining:or ~~ 
ign re: "passing title with a reservation to: ‘the United States of the. 3" 
Pere - deposits , on account of which the lands’were withdrawn... ~~ 
x : “or classified or reported as valuable, together with the. 
: pets en- right to prospect for, mine, and remove the same; but no. | 
~~... *. desert’ entry made under ‘the provisions of this ‘act ‘shall. 3: 
_ Provise. Contain more’ than one hundred and sixty acres: Pro- 
- Be in vided, That all applications to. locate, select, enter, or 
- ‘purchase under this section shall state that. the same Are 2. 
a ~ Made in accordance’ with. and subject: ‘to the ‘provisions io 
and reservations of. this act. aS ee 
Issue of con- Suc. 2. That upon. ‘satisfactory. poof of full compli- * ee 


“aud ‘pat- 


ents oo. ‘ance with the provisions of the laws under. which the ae 





~ location, selection, entry, or purchase i is made, the: locator, . eo 
~~ selector, . eniryma or purchaser shall be entitled to a. 9° ~ 
peatent to the land located, selected, entered, or. purchased, eee 
~ which. patent. shall. contain. 7 reservation: ve the-United. .° 2 
States of the deposits.on account of. which’ the lands so 
. patented were. withdrawn ‘or classified ‘or. reported as: °° 
~ valuable, together with the right: to: prospect for, mine,: 
- and remove the same, such. deposits. tobe: subject to dis--.° 5 
| posal. by: the United States. only. as. shall | ‘be. hereafter’ -. 
- bie’ for ‘expressly directed by: law. Any person. qualified. to-ac- 
poe eo” Quire. the reserved. deposits. may enter upon said lands. 
ee with a view -of prospecting for. the same. upon. the ap= 9°» 
--s. proval “by the Secretary of the. Interior: of a bond-or: <>” 
= 2 Mndentalng: to: be filed: with him 2 as. sauce for the Bay 


















‘Ment of all damages to the crops and improvenients on: 
“. such lands. by ‘reason of such prospecting, the:measure!: 
Of any such damage:to be fixed by agreement: of ‘parties 
or by a‘court of competent jurisdiction. Any -person who “mintn'sén 
_ has acquired. from the United States the: title to or’ the *tiespemitted. 
Tight to mine and ‘remove ‘the reserved “deposits; should *. - 
_ the United States dispose of thé mineraldeposits in. 
_. ands, may reenter and occupy so-much'of the‘sirface 
_. thereof ‘as may be required: for all purposes reasonably 















... incident to the: mining’ and removal ‘of the minerals there-, 








- from, and mine and‘remove sich minerals; upon payment = 
upon giving a good ‘and sufficient bond or undertaking = 
_ therefor in ‘an action instituted in-any competent court = 
_ to-ascertain and fix said damages: Provided, That noth-' pProvis, 
&, : right: to present and have prompt. consideration - of a p- mineral nelassie | s 
-. -phecations to locate, select, enter, or purcliase; under the 
Tend laws of the United States, lands which have been = 
Withdrawn: or: classified as phosphate, nitrate, potash; =~ 
ae _ proving: such. classification and ‘securing | patent : with out? or. 's user ae 
.. reservation, nor-shall persons. who have located, ‘selected, drawais. 
entered, or purchased lands subsequently withdrawn, or 































~.. Classified as: valuable for’ said mineral “deposits; be de> 
barred: from ‘the privilege of showing, at anytime be-"— Bee oes G OS 
_*. fore'final entry, purchase, or-approval of selection ‘or lo-). : 
-.- tach. nonmineral-in characters: 2.2 72 et oo ee 
See. 3. That any person who. has, in’ good faith, lo-, Comgitions) 
~ cated, Selected, entered, or purchased, or-any: person who patents for =. 
_; Shall hereafter locate, select, enter, or purchase, under }8248 0 
~ the nonmineral land laws-of-the United States, any lands drawn, et. 
_... which are subsequently. -withdrawa,.: classified; or ‘res 
-.. ported as. being valuable:for phosphate, nitrate, potash, -. 









._, therefor, and ‘making ‘satisfactory: proof of compliance 9° 
_ with the Jaws: under ‘which. such lands are‘ claimed, re-.-Reservation 
se ne “CR1Ve: a. “patent. theref or, which’ -p at, ent. shall: con tain a pine: ae 
.. reservation ‘to the United: States’ of all deposits on.ace 

ea reported ‘as being valuable, together’: with -the right’ to’ Ty ie 19 F “ 
“prospect for, mine, and remove the. same. aie y eae. pte le, 


“HOC 



















“in good faith of oil and gas lands who shall have effected an,actual, = -<s 
» discovery of oil or’ gas on the’ public lands of the United’ States, or |. 


their successors in ‘interest,” approved March ‘second, nineteen’ hun‘ 














_ dred and eleven. 




















oh npn Fc Yoal 
eators 101 


fected ©): 








: fg 8 a 


“bp DECISIONS RELATING. to THE ‘BUBLIC. LANDS. yee 


: a “proved March: second, nineteen hundred and. eleven, 
seen amended. by: adding thereto the: following’ sections: 





a thet United States, or. pee successors. in: Interest,” ” ap ee 
e 


ee served lands 





ae ot Patents, 


prior to issue cluded in an.order of withdrawal. upon. ‘which oil or. LAS Es 
"has heretofore been: discovered, or is ‘being: produced, OTe 
. - upon. which drilling. operations. were in actual progress... 
2s 3 OM Oétober third, nineteen. hundred: and ten, and oil‘or. . 
oS gas is. ‘thereafter - ‘discovered’ thereon, and -where there, = 
has: been no final. determination’ by. the Secretary. of the: ss 22° 
en Interior. upon ‘such. applications. for -patent, said Secre- © = 
oe stary; in: ‘his. discretion, may enter into agreements, under. = - 
~~. such. conditions. as he may “prescribe. with. suchappli- :- 
oS -eants for patents in possession. of such: land or any por- 7 
siene at “Disposal of tions thereof, relative to. the disposition ofthe oil or gas. - 
ges proceeds. there os 
Soe of Muundlers “produced | therefrom. or the proceeds thereof, -pending..” 
eon a final determination of the title thereto by the. ‘Secretary. ‘ 
ek eee the Interior, or.such. other: disposition. of. the. same as: >. 
- may be authorized by law. Any money: which. may ac-. 
ee -erue to. the United. States ‘under. the provisions of this: 
aba act from lands within: the Naval .Pétroleum:. Reserves ‘ 
reserves, Shall be-set.aside for the needs of the Navy. 


E napisponal 0 fin the Treasury to the: credit. of ‘a: fund. to: be known ag i 





and: déposited . 
Act of Con- the Navy Petroleum Fund, ‘which fund ‘shall be’ applied — 


eee Ho to the needs of the Navy as Congress | may, from. time: to. - : 


eee a8). Stat. “time direct, by appropriation. or otherwise.” 












ne “Brice, SOE 


AN ACT. Providing. for “he Sirchase ana: epee: oF. certain Ee oe 


-containing the minerals: kaolin, kaolinite, fuller’s | ‘earth, china clay, 


“and ball clay, in ‘Tripp: County, . <n a perks of ‘the. Rosebud In- . - : 


dian Reservation’ in: South. Dakota. 


“Publte iinaa,_ Be é te. aacted. oh the Renate oe Ho ouse. a Represonte- oe 


Entries. al-, 
oes ok tives of the. United States of America in: Congress assem- 


< lin, ete, on dled, That all lands containing the minerals. kaolin, kao-- 
ae. coded lands of linite, fuller’s earth, china clay, and ball clay; in'Tripp 
a: Dake 8. County i in what was formerly’ within the Rosebud Indian’ ~ 


Reservation. in: South: ‘Dakota,’ as have: heretofore been‘ 7 


= opened ‘to settlement. and: entry under-acts of Congress =. 
which did not: authorize the: disposal ‘of such ‘mineral = 
~ -~ Jands, shall*be open to exploration and purchase and be: 
EA tes: disposed. of under the general provisions of the mining 
-.-.~ Jaws of the United: States, and the proceeds : arising there--. =. 
from. shall be deposited in the Treasury for the same.pur-.- 
-.: -pose:for which the proceeds arising from: the disposal of. 
a Se _, other lands within the reservation in-which such mineral-.. °° 
= Dpaoteb,.. bearing lands. are ‘located were deposited: Provided, That... ose. 
oe restle the same person, association, or. corporation: shall not 10s ce 
»" ) | gate or enter more than one claim, not exceeditig one’hun-. =. 
Minimum dred and: sixty acres in area, hereunder: Provided further, 
That 1 none of the lands.or mineral deposits, the disposal Of Fee. 


“whieh i is s herein’ m provided fons shall 7S > disposed.o of at eee 

















= o Abed mont; ts “Sec. 2. That where: applications for patents have. bean: = 4 
“for working re- Gp. may hereafter be.offered for any oil.or gas land Mey 








DECISIONS RELATING 'T 


_ landslaws, aad in no instance at less than their appraised Jan. il, 1 915. 


_AN ACT Validating locations of deposit f phosphate rock hereto-_ 


_ fore made in good faith under. the placer-mining laws of the United 


__ tives of the United States of America in Congress assem tions tor poe 


. bled, That’ where ‘public lands containing ‘deposits of PR) we 


ae ~ Phosphate: rock have heretofore “been. located in good) 
faith under the placer-mining laws of the United States = 
-..and upon. which’ assessment: work has been annually per-". 


- formed, such locations shall be valid and may be perfected 0 


5 Provisoge soo. 
Application: 
-- ACt of Con-. 
gress approved. 
dane 11,1916 > 
38° Stat. Ta, 


Th 





:- = Placer - loca-- | 


phate rock. val-) 












€ we 






~ grazing ‘right 






pet Sis heh require that on each mining clai m located after. the! one 
 Srtenth day of May, eighteen hundred and seventy-two, 
“- "and until patent has been issued: therefor,.not less than. 
“~s.- $100 worth of labor shall be performed or improvements © 
+ made during each year, shall not apply to claims.or parts). 
~~~ of claims owned by officers or enlisted men who have been» .~ 
-- “ermay, during the present war with Germany, be mus- . 
States to serve during their enlistment in the war with.” 
~ .. owned: by such person which has been regularly located... 
© and recorded: shall be subject to forfeiture for, nonper 
formance of the annual assessments during the period of 
~ his service or until six months after such owner is ‘mus- 

















DECISIONS. ‘RELATING TO THE PUBLIC TANDS, | ee 
“mustered, giving: nobis: of] hist muster into: the’ service eof, 2 a, 
the’ United: States and: of his desire to hold : said emai ae 
Ge claim under this resolution: a 

| _ Approved, July 1, A917 (do Stat, 23). 





othr RESOLUTION: To laigpend: the: fequirements: OE: ‘canna Vaste oo ae ei, <— , 
sessment work:on. mining: ‘Claims: ‘during the years: nineteen. Aiundred: ee agri ras eae 
~ and. seventeen and nineteen, hundred and eighteen, - | ee ae 


ae | Resblwed: by the ‘Senate and. He ouse of Egeheicme Lee: 
aay the United States of America in Congress assembled, 
That in-order that labor may be most effectively: used: in ee ee 
-.. paising and producing’ those things needed in the prosecu- = ws, 
tion of the present war with Germany, that the. provisions: 900 ly Py iss: 
of section twenty-three hundred and twenty-four ofthe: = 9 9) 
_.. Revised Statutes of the United States which requires.on. 
yeach mining claim: loeated, and until:a patenthas beens 82 fee Aes 
~. Issued: therefor, not less: than: $100 worth of labor to be 9. 
_. » -performed.or improvements to be made during each year, © ss 
..,be,-and the same is hereby, Suspended during the years 
“nineteen hundred and. seventen: and ninteen hundred and) 
-. eighteen: Provided, ‘That. every claimant of any such ee oe 
mining claim’ in. order to. obtain the. benefits. of: this “reso=. 0.8 
lution shall file ‘or -eatise to ‘be filed in the office where the °° 0 
-. location notice or certificate is recorded on or before Dee. 
*. cember. thirty-first, of each of the years nineteen hundred’ 
and -seventeen’.and. nineteen hundred ‘and eighteen, a 99 
_ eties of bis desire to » hold said mining claim ‘under this : ee eo 








“Approved, October 5, pista (0s Stat, 348). os Oe eee oe i 2 


eee “joint: RESOLUTION To Sabpend the Tega reqiisements oe eg Te deg 2 Ons Bee ete 
ment work’on mining claims‘ ‘in’ Alaska for: the: years: IQI7, 1918, and Re ee on Pe a 
oes. 1979; and’ extending to. that. Territory the provisions of public. reso- 
“+. lution’ numbered. ten,. Sixty-fifth Congress, approved July -17,. IQI7, are Point cae 
> and | public resolution numbered. Evelys:: eee aah aa oe ee or 


ao Pooled: by he. ‘Boivite- ‘dnd: ‘Bouin. of Rigresntanie: eae See 
Doe of the United States.in Congress assembted, That. the pro- = 
“visions of public: resolution: numbered - ten, Sixty-fifth PO cee ee 
.°- Congress, approved: July 17, 1917; and the provisions OL 
_.. . . public. resolution, numbered. twelve, Sixty- fifth. Congress, Re org hae 
approved: October: 5, 1917; and amendments. thereto, 6p ee 
ee and :-they-are: hereby, extended to the. Territory of Alaska, oe 
~The: laws: requiring . -asséssment work to: be made-upon: °° >. 9.0 9? 4. 
ae “y Mumnang. claims ; In 1 the: > Territory: of Aligha: for the baa ge oe 












, _ Dpctstons: AELATING to THE. PUBLIC. ; LANDS. i a ob 

i eee or 1918, and: 1919: are. , hereby. Gispended: ter: ede : 

oe “period; ‘and: no: forfeiture: or rélocation. of any. mining... ee 

~. @laim or mining location. in said: Territory: shall be per--). 0 00° 

“---~ mitted-or adjudged. for failure-to: do or have. done the. = =. 

oo ee annual assessment work thereon for either of. said. Weare $2 ye. 

ahd no mining: claim or location therein shall ‘be held to. = |.» 

ee he: forfeited or subject: to relocation. for. any failure to... | 

2 3°. have done the annual assessment work thereon where the © 

owner. or. anyone for. him: complied. with the. provisions. Cees | 

of public resolution” numbered: ten; Sixty- fifth Congress, .- 0. 

ee oe approved July 17, 1917, or public. resolution. numbered pee 25) 

twelve, Sixty- fifth’ Congress; approved: October 5, at eg are 

oe are amendments thereto... ! oe Loh 
_ Approved February: 28, 1919 (40 Stat. 1218): 





oe * 2 JOINT RESOLUTION To suapend. thie: teguirements: ‘of annual ee ; Pe 
MEETS: 2a _ Sessment. work on mining claims dosing’ t the year. 1919. ae 


| oe Be a pesolued: by the Senate and: ‘He use of Papieienta: ne 
eee ha tives of the United States of America in Congress assem= 
Hoo. Bled, That. the provision of section 2324 of the. ‘Revised =. 
oa Statutes of the United States, which. ‘requires ‘on each’. 
+. “mining claim located and-until ‘a patent has been issued. 
pee therefor, not less than $100. worth of labor to’ be Here 
oe a formed, or improvements. aggregating such. amount to’ he etn gy 
a ae made. each year, | be, and the same-is hereby suspended. age 
. to-all mining claims in ‘the. United States, including = 
oo Alaska.” during the calendar year 1919: Provided, That. ar 
“os every. claimant. of any such mining claim in order $0OD- oP 
. taint®the benefits of this resolution shall file or cause to 
fe be filed in the office: where the location notice or ‘certificate “> 
is recorded on: or- before: December. 81,1919, a notice of» 
si yee Se his. desire to hold said mining claim under this resolution. . 


_ Approved, November. 18, 1919 (aL Stat., » B54). 


Ls a “ACT. ‘Extending her ‘time. oo the idoing. of: nent cee 
ee ~ works ‘on mining” claims: for. the: year 920° to and Pelncins: July. ap ral 
“gat. aes 7 hee 


on . “Be: it oidetid, by é the Senite a ‘Hobive oe Pepe ee 

ess, tives. of the United States of America in Congress as- 

— gsembled, That the period. within which work may:be per- a 
ee formed-or - ‘improvements made: for the year 1920, ‘upon eae 
i. mining claims as required under. section 2324 of. the Rene 
"vised Statutes of the United States, is hereby extended 
—.. . -to-and including the first day of J uly, 1921; sothat work =: 

~ done or improvements: made: upon any mining claim:in' 27 
the United States or ‘Alaska on: or before: July 1,1921, 0. 
shall ‘have the: same. effect. as: af the same had’ been: per- Co 

“oo  -. . formed within the calendar: -year of 1920: Provided, That =. 
"this: Act shall: not in any way. change or modify ‘the Te 2 

“- - quirements of existing law as to work to be done orim- 
23 _piovemants, made upon mining claims for the year 1921, eo 
SApprated, Decemtber oh Fatoe = Stat., 1088). Ce ee 













5 AN ACT. Changing” ne: = petiod for: doing: annual: assessment. t work: ee eee 
Re ee ~ynpatented mineral claims: from: the. calendar | year | to the fiscal hoes ae 
creas ~ beginning July: r each: year. ee ote eae 
Oe Bede enacted: by: the ‘Senate ‘ond Hon ouse: on Repreasatan. co ue 
| oe ee: of the United States of America,im Congress. as«. 00 
oo sembled, ‘That section 2 of “An “Act-to amend sections <=. 
veeoea, St BOE: and 2825. ‘of the Revised. Statutes of: the. United. eh 
Bs Be ” States concerning mineral: lands,” approved January 22,02 ee 
era 1880, DOs: and the same. Is hereby, amended to Tead: ag ee 
he 2, “That section 2304 of the: ‘Revised. Statutes of. 
the United States be amended. by. adding the following 
words: ‘Provided, That the period. within which the work. .~ *- 
ie ~~ required: ‘to be: done annually on all unpatented. mineral © re 
_. claims. located since May 10, 1872, including: such claims) 
hes in thie. Territory. of Alaska, shall. commence at 12 o’clock: 2. 
do ae meridian on the 1st day of July succeeding the date Ole 8S ee eee 
+ .>- Jocation: of | such. claim: Provided further, ‘That’ on’ all 88 ee 
such valid existing: claims. the annual period: ending ‘De- 5 = 2.00 eS 
OSS fos eember: 381, 1921, ‘shall’ continue, to LR o'clock rai le eae eee aes 
| 24 aay 1, 199277 . ha 
Approved August 2 24, 1921 1s Stat, 186). 

















“SPECIAL. ACTS. 


a Mecs Rae ee TSS ae Te 


ae The : ack" ‘ot ‘March * 2: "4907" (34 Stat, Le 158) section 4, é provides . 
oe ~ that the surveyor general of Alaska, ‘under the direction of the Secre- a ee 
oi. tary of the Interior, shall furnish receivers a-sufficient: quantity. Of 66 ae 
“so . mumbers to be used 1 in the different. classes of official. surveys that may. 
- be made. in the Nome and Fairbanks land districts to meet the re- 9 
eee quirements thereof, authorizes: receivers to furnish numbers for’ offi--. a ae 
oo elal surveys and | an order. directing | surveyor.to. make same, such ap- 
«plication order. and ‘the fee required to be paid to the ‘surveyor gen- 
Sig Poe eral shall be transmitted to the surveyor: general, ‘and provides that - ey: 
part Sees all vey thus made shall be approved by the surveyor general : as at ae 
a present. ons 
Hoel The act oo May: bra 1908 (85. ‘Stat. 317, 368), prohibited ‘pining 2 
, “locations thereafter ‘within the Mount Rainier National Park, but es 
cs prior valid existent claims were not. affected. ‘ - ee 
- oo: Seetions.7, 8, and 12, of the act’ of May. 30, 1908 (85 Stat: 558). eet 
ee sae: provides for. the extension of the mineral land. laws: to the classified 
.. -. surplus lands“of the Fort Peck Indian Reservation, in the State. oly. oe 
“Montana. fe Ee 
Sm The: aet. of Ny id: 1910 (36 Stat. 354), p rovides ‘tor this. ‘estab: LPs, 

3 ‘lishment. of: the Glacier National Park, in Montana, and reserves... 
~ and withdraws from occupancy or. disposal ‘under any. of the land.» 
laws of the United States the lands therein, but Protects valid: exist" aay 
“ing claims and locations. (2 ~ Be aS 
oo The: act of June 7, 1910. (36 Stat. 459), provides for the winting BOT le 

as of public lands. to’ certain eities and towns in the State of. Joloradoe ss 
o.-. for public park purposes and. reserves. to the United States the oil eee meee 
“coal, and other mineral deposits in such lands. . =P Wa ES 
ae “The. act of June 25, 1910 (36- Stat. 848), contains provisions Hor eat 
‘the establishment and enforcement of miners’ Jabor. liens in the. Tere Koh eee 
: ritory of Alaska. . oe 
we 8 The act of: Sepiamber’ 20, 1913 (38. ‘Stat. 118), authorizes: the. TE Be 
Pas President. to provide a method for opening public lands: ‘restored 
-_.. from reservations, etc. ees, 
oo? Ue act of August D1. 1916 (39 ‘Sink 519), authorizes thie Secreiary: <u 
Oe of the Interior. to. lease. for production of. oil and gas ceded. lands of © 
.... the Shoshone or Wind River Indian Reservation in Wyoming. ‘This: ee 
oe -aet.is administered through the Commissioner of Indian Affairs: 9 2 
~The act of October 2, 1917 (40: Stat., 297), makes: potash. deposits ee 
ae “subject. ‘to disposition only under prospecting” permits. and leases. > 
“os assued by the Secretary of the Interior, except valid claims existent {9 
"at date of the act.and thereafter duly maintained i in compliance with. 
... 2+ the laws under which initiated, which claims may be: perfected under 
(A. such laws. Regulations under said: act-are contained An.a- ‘separate ee 
ee a, -circular. fas oe 
ie es Section 96. of the: act of. ji une: 30, 4919 (AL Stat “BY; ‘authorized dhe 
7 - Secretary 0 of the Interior to: a for Ee Purpose: ¢ of mane? motallif- Seat ge 


ae 2 





a a in. cones e with: the lava Seder whish: initiated, which he oo | 1 : 
oe “be. perfected . under. such’ laws, including. discovery. “Regulations eee 
ae - under sald act é are @ contained : in naephrate: cirenlars, ne af 








_ REGULATI ONS. 


eos ae (40 Stat., 297), and the leasing act of. ‘February, 25, 1920- (AL Stat:, 487), 
ove" -the following. regulations are not applicable to deposits. of. potash, -oil, oil shale, eo 
gas; phosphate or. sodium, except as. to valid claims existent at date of ‘such’. 


ee abst and. thereafter duly’ maintained. pursuant to the Jaw under: which located. . eo. 


NATURE AND EXTENT OF ‘MININ G. CLAIMS. 


“Lode Claims. 


Nore, TA view oF the” repeating: ‘provisions. OE: the. ‘botaalt “act: “OE: “October 2, ie “ 


ee en oe oy Mining claims, are of two distinct classes: Lode claims: fe a 
coe phe at oo ee a 


ae The Sn tts. oe ‘lode: claims located or. pated | previous +0" the - ue 


a 40th day of May, 1872, is not changed with regard. to their extent: 8°°.: 
++ along the lode or width of surface; but the claim is enlarged by S62 
Ons 9329 and 2328, by investing the locator, his heirs. or assigns,’ °° 

with the right to’ follow, upon the conditions stated therein, all veins," 
~ =lodes, or ledges, the top or apex of which lies. inside of the surface. oe 


: eer of his claim. ae 
8. It.is to be distinctly | unde toad: however, that the law limits the. as 
" possessory right to veins, lodes, or Tedges, other than the one named. | © 


. Gn the original location, to such as were not adversely claimed on May. 


2 10, 1872, and that. where such other vein or ledge was so. adversely 2 
| claimed. “at that. date the right. of the party so adversely claiming: — eg 


: . is in no way. impaired by the provisions of the Revised Statutes. 


. 4, From and after the 10th May,.1872, any person who isa Citizen. 

of the United States, or who has declared his intention to become a... 

citizen, may locate, record, and hold a mining: claim. of fifteen. hun- 
dred. linear feet along the course of any mineral vein or lode subject... 


to location; or an association of ‘persons, severally qualified as above, oe. 


. may make joint location of such. claim of fifteen hundred feet, but in. - 


no event can a location of a vein or. lode made after the 10th day of ae as 


May, 1872, exceed fifteen hundred feet. along the course. thereof, 


a whatever may be the number ‘of persons composing the association. - ay 
-.. 5, With regard to the extent of surface ground adjoining:a vein 
or lode, and claimed, for the convenient working thereof, the ‘Revised | 





Es Statutes provide that the lateral. extent of locations of veins or lodes ae 


' made after May:10, 1872; shall in no case exceed three hundred feet 


on each sidé of the middle of the vein at the surface, and thatnosuch © |» 
~~. surface rights shall be limited by any mining regulations to less than. <>. _ 
~~ twenty-five feet on each side of the middle of the vein at the surface, = | 
-...- except where adverse rights. existing on the 10th May, 187 2, may ren- 9. | 
~~. der such limitation necessary; the end lines of such claims to be im allie 04 
---. gasés parallel to each other. Said lateral measurements can not ex- - 9. 
“>.” tend beyond. three hundred feet on either side of the middle of the... | 
- .. yein'at the surface, or such distance as is allowed by local laws. For |. : 
example: 400, feet can not be taken on one side and 200. feet on the > = 
oo other, Tf, however, 300 feet on each-side are allowed, and by reason’. 
oe OL prior claims but 100 feet can be taken on one side, the locator will. == © 
“>. not he restricted to less than 800 feet: on the other side;.and when |.” 
>.» the locator does not’ determine by exploration where the middle of. eer ce: 
the vein at the surface is, his ciscovery. shaft must: be. assumed. a | 
BO mark such, B pent 7 , Nan | eo ge 












_pncistons 3 RELATING | 0. “wHE  PUBLIO 1A NDS 


ee 6 By the erepeine: it wil Be. perceived th at: no. Jede. lain: located” 
oe after the, 10th. May, 1872,-can: exceed: a parallelogram. fifteen hundred ~ 
-... feet in length by. six hundred feet in width; but whether surface’ 
ground ofthat width can be taken. depends: upon: the: local: regulations. 
= or State or Territorial laws’ in: force'in the several mining: districts; ~ 
~<and that no such. local regulations or State or Territorial laws: shall ~ 
ee eh _ limit a:vein or: lode ‘claim to less than. fifteen. hundred. feet: along: the. 
= * course thereof, whether the location is made. by one or. more persons, 

uc 6 2 or-can- surface rights be limited ‘to less than fifty feet in width unless 

. . adverse claims existing ‘on. the. 10th, day. of E May, 1872, render: such:, 
) ~~ Tateral limitation. necessary:. ee 





7. Locators can not. exercise: ae cack care. in ‘defhing dee loca. eas 


oe “oflons’ at the outset, inasmuch as the law requires that all records of. slitee 
are mining: locations. made subsequent to May 10, 1872, shall contain. thes. ee. 
“ name.or names:of the locators, the date of the location, and: sucha 2.2 S88 


= description of the claim or claims located, by reference. to some natu-, : es a 


: = amal object or permanent monument, as will identify the claim.. 


8. No lode claim shall be located until after the discovery of a vein = ey ee 


ie or. lode within the limits of the claim, the object of which provision = > 
ot als. evidently: to prevent the appropriation ‘of presumed mineral ground...) 
for speculative purposes, ‘to the exclusion of bona fide prospectors, 
before sufficient work has been. done t to ‘determine whether a vein: or’ oe 
-.. lode really: exists. - a 


“9 The claimant, should: therefore: prior to locating his ‘latin; ‘un- oo : ee : ; 
‘less the vein can.be traced upon. the ‘surface, sink.a shaft or run a9) 


tunnel or drift to a: sufficient: depth. therein to discover and develop — 
_.a mineral-bearing vein, lode, or. crevice ;‘should determine, if possible, _ 
the general course of such. vein’ in either direction’ from. the point of ~~ 


_ discovery, by- which ‘direction he’ will be governed in marking the | 8 


“boundaries of his*claim on: the surface. His’ location. notice: should.’ 


give the course: and distance as. nearly. as practicable from the discov- « : : S 


oe ery ‘shaft.on the claim to some. permanent, well-known points or 


objects, such, for instance, as stone monuments, blazed trees, the con-. = 


ee fluence ‘of. streams, ‘point. of intersection. of. well- Imown’ gulches, 
ravines; ;or : -roads,. prominent. ‘buttes, hills, ete., which may bein the 


. immediate. vicinity; and- which will serve to perpetuate. and: fix: the oe : 
locus of the claim and render tt. susceptible. of identification. fromthe 60. 


os. -deseription thereof given: in: the: record. of locations i in the district, yh ew Shae 
key fend should be duly recorded. * Ge 


10. In-addition to the foregoing data, the ‘laimant should, state the 22 . 


ates james of adjoining claims, or; if none adjoin, the relative positions 6f © 90) ~ 
“- the nearest claims; should: drive: a post or erect a monument of stones. 
oy at each corner of his. surface. ground, and at the point, of. discovery: or 
' = discovery shaft should fix a post, stake, or board, upon which should. ~ 
"be designated the name of the. lode, the name or names of. the locators, — 
_...... the number of feet claimed, and in which direction from the point of 
poe - discovery, it being essential that the location notice filed: for record, - 
in addition ‘to the foregoing. description, should state: whether. the =| 
.,- entire claim: of fifteen. hundred feet is'taken on one’side of the point | 
pil lg OE discovery, or: whether qt is. partly upon. one and partly: upon, the -. 
-.- other side thereof, and in the latter case, how many. feet. are  Caraed | 

: as es each. side of stich 1 discover y Dem ig eyes ge a ee ee 






















6 “DRCISIONS RELATING. 70. THE PUBLIC LANDS. “von. 
a nW The location: notice: must. be filed’ for meee: in. all Waseca a as > a 
une peciuited by- the State or. Territorial laws and local: rules and regula- es 
_ tions, if there be any. : oe 
~ 19. In order:to hold the” possessory, title to a mining ‘dain Jocated — Hees 
prior: to May 10, 1872,. the ‘law requires’ that: ten. dollars shall be 
Be - expended. annually. i In: labor or improvements for each* one. hundred hee 
= feeé in length along the vein. or lode. ».In..order:.to. hold: the pos-- 
2... ‘sessory-right: to.a location made since May. 10, 1872, not. less than one. ~~ 
“>> “hundred dollars’ worth. of labor must be performed or ‘improvements ane 
fos’ made thereon: annually. ‘Under the provisions of-the act of Congress’ 
“oly. approved January. 22, 1880, ‘the first annual. expenditure becomes dues 
~~ and:must be per ormed during the calendar year succeeding that in 
Sieve Aphieh, the location was made. ~(See’ change, Act: August 24, 1921, . .- 
Deceit page al hereof.) Where a number of contiguous claims are held j AI Fn 
-..-eommon, the aggregate expenditure | that would be necessary to hold = = 
aes all the claims, may. be made upon any one > claim. ‘Cornering’ locations. ae 
“> are held not to be contiguous. . oe 
~ +18. Failure-to make the expenditure « or r perform, the labor required — ee 
 ypon a location: made before. or ‘since: May 10, 1872, will subject. Bey 
-..elaim. to relocation, unless the’ original. locator, “his heirs, assigMS,.0Or.. .9.° 
legal representatives have resumed work after such failure and before Seer 
relocation. oe 
fe be Annual, expenditure is not ‘required subsequent, to cntry tha. eet 
date of i issuing, the patent: certificate being ile date: -contemplated by. aan 
~ statute... , = 
2 AO: Upon. the failure of any one ‘of. several’ coowners to contribute eee 
his proportion of the. required. expenditures, the coowners, who have 
performed the labor or made: the. improvements. as required, may, 
~~ at the expiration | of the year, give such: delinquent coowner personal 
_. notice in-writing, or notice by. publication i in the: newspaper published 
~ nearest the claim for at least once a-week for ninety days;andifupon - 
the expiration of ninety. days after such notice in writing, or upon. 
i. the expiration of one hundred and eighty. days after the first news- — 
paper publication of notice, the delinquent coowner shall have failed 
~~ to contribute his proportion to meet: such expenditures. or improve- 
"ments, his interest in the claim by. law passes to. his coowners-who 
- have made the expenditures « or improvements as aforesaid. .Where ©— - 
ee claimant. alleges ownership. of a forfeited interest under the. foresee 
going provision, the sworn statement of the publisher as to the facts 
_. . of publication, giving dates, and a printed copy of, the notice pub- ~ 
“>. ished; should be furnished, and the claimant must swear that the ==.’ 
oe es delinquent coowner failed to. contribute his Bd phiportion. within, co 
ae Me oe fixed: doy: the statnte,. ek a eee ye ae ee. 


“TUN is. Sige: Sete eine 


ee. 16. ‘The affect of ee 9803. ‘Revised Statutes is sto give s the} pro- ae 
oe 5 aetie of a mining tunnel run in good faith. the possessory mght  - : 
“to fifteen hundred feet’ of any blind lodes cut, discovered, or ifiter- 9 
~\ gected by such tunnel, which were not previously. Jnown: to exist; =... 
». © within three. thousand ‘feet from.the face or point of commencement. 
~-*. of such tunnel, and to prohibit other parties, after the-;commencement ~~ 
ae of oe tunnel, ‘from preepeete for and making | locations of lodes Oe eas 


; mS wo! 














signify the point at which the tunnel actually enters cover; it being 
_ from this point that the three thousand feet aré to be counted:upon: 
which: prospecting is prohibited as aforesaid...© 9 800 oe 5 = 










“proprietors of-a mining. tunnel will: be required, at the time they. 
“.... enter cover.as aforesaid, to. give proper notice of their tunnel loca-.. 
- ‘tion by erecting a substantial’ post, board, or. monument at, the face or. - 
«= ‘point of commencement thereof, upon which should be posted a‘good _ 
- > and sufficient. notice, giving the names of the parties or company 
“-. ¢laiming the tunnel right; the actual or proposed course or. direction’. 
of the tunnel, the height and width thereof, and the course and dis- . 
tance from such. face or point. of commencement to some permanent 
well-known objects m:the viemity by which to fix and determine the. _ 
locus in‘manner-heretofore set forth. applicable to locations of*veins _ 
. -or-lodes, and at-the time of ‘posting. such. notice they shall, in order. - 
that miners: or: prospectors may be enabled to determine whether ‘or: - 
not they are within the lines of the tunnel, establish the boundary _ 
-. lines. thereof, by stakes. or monuments: placed along such: lines: at. 
“proper intervals, to-the terminus. of the three thousand feet. from. 
_».. the: face.or point of commencement: of the.tunnel, and: the: lines so 
. marked, will define and: govern as to specific boundaries within which 
--\. -prospecting for lodes not previously known. to exist. is prohibited 
.. while work:on, thé tunnel :is: being. prosecuted with reasonable. dili- 


1. To avail themselves of the benefits of this provision of law, the 






















mee BON CO i ck eh a Pe ee Ge Oe 
Ee “18. A full and-correct, copy of such notice of location defining the _ 
tunnel claim must'be filed for record with:the:mining recorder of the. 

_. ... district, to which notice must.be attached. the sworn statement or: . 
-...declaration..of. the owners, claimants, or. projectors of such tunnel, — 

_ Setting forth the facts in the case; stating the amount expended by - 
~ themselves and their predecessors in interest in prosecuting. work _ 
. thereon; the.extent of the work performed, and that it is bona fide 
' their intention to prosecute work on the'tunnel: so located: and: de- 
_. scribed. with reasonable diligence for. the development. of a vein. or 
_» lode, or for the discovery of mines, or both, as the case may be. . This 
© notice ‘of: location must. be:duly- recorded, and, with the said sworn 























__ statement attached, kept on the recorder’s files for future reference, 









= : : 6Q2 8 es ae DECISION S RELATING “TO THE: PUBLIC ‘L ANDS. eae 





21. The act of February'11, 1897, provides for the location 





cLvone 





and 7 


"entry of public lands chiefly valuable for petroleum or other mineral = 
_, . ous, and entries of that nature made prior.to the passage of said act = 


~~» aré'to be considered as though made thereunder. 
os 990. Upon they of: . 


‘ 


the act of March 2, 1911 (36 Stat, Li, 1015), the local officers must 


advise the chiefs of field’ division, in order that the latter may make 


resentation of every: :case ‘within the purview of. — 





such field examinations ‘as are advisable or necessary, particularly if 
“the land involved has been:embraced ina withdrawal, as to the time. 
_.. When the development work was begun, and be prepared to submit. °° 
~__ the results, if possible, before entry is allowed. Each such case will | 
_ be.considered and adjudicated upon-its record in the regular manner... -_ 
"Observing that the operation of the’act is retrospective only, being 


_» », confined. to-locations made:prior to the date thereof, you will, upon ~ | 
| the ‘presentation of any application for patent affected by the pro: 
- Nasions of said act, immediately communicate tothe proper chief of 
“2s field division due and full: information. thereof, tothe end‘that:-he ©. ~~ 
May procure to be made such investigations ‘as-may be necessary to. 
i ascertain the -facts concerning the inception and subsequent prose ene! ee 
. lion-of development. operations, the extent and character of such: 












. development. proceeded from the date of inception... 
~.-:to-this office, upon: receipt of which the-local: officers ° 


A 


|. works, and-any other facts: bearing upon and affecting the validity - . . 
.. of the claim, including the continuousness and diligence with which = 


| be submitted: eee : 
will be.advised  s 


_ © Tegal sub divisions into ten-acre tracts. These ten-acre tracts should: 
_.. be considered and dealt with as legal subdivisions, and'an‘applicant 
having a placer claim which conforms to one or more of such ten-acre- 










thereof, after the usual proceedings, without: further survey or plat.: 

»» 24. A ten-acre subdivision may be described, for instance if: situ-. 
ated in: the extreme northeast of the section, as.the “NE. 4 of the” 
_. | NE: 7 of the NE. 4” of the section, or, in like manner, by appropri: | 
ate terms, ‘wherever situated ;. but,-in addition to this description, - 


_. tracts, contiguous in case of two or more tracts, may make entry 








tion, by which parties‘may be. put.on:inquiry.as to the land sought 


"to be-patented, ‘The proofs submitted with’ applica 






tions must show, = 2 





nts upon the 


“Ss. 25. The proof of improvements must ‘show their value to be not =... 









- cant for:patent or his grantors. ‘This proof should consist of the 


affidavit of two or more disinterested witnesses. ‘The annual expendi-- 


“> miust be: made upon placer as well as:lode locations, 9 
-. 26) Applicants for patent to a placer ¢laitn, who are also in posses- 


__ ture to the amount of $100, required by section 2324, Revised Statutes, © 


_ sion of a known vein or lode inéluded ‘therein, must state in their 









_ application that the placer ineludes’such vein or lode. ‘The published’ 
. and posted notices must also include such: statement: If veins or 








































s . tion * that the S oppuiat h lias no right of} possession: to. 0 tbe: vein. or Pigde.. 
Where. there is.no known lode or vein, me fact must appear by the - 
tee perenee of. two or more. witnesses. a 
ee - section 2380 it is ‘declared that: no > ideation of a placer. ‘clade 
oon pat - ter July 9, 1870, shall exceed one ‘hundred and sixty acres: for. 
- any one person. or ‘association. ‘of ‘persons; which location shall: con- e = 
cans form to the United States surveys. 
98. Section 2331 provides.that.. all placer-mining ‘daims: ‘located. 
een after. May 10, 1872, shall conform:as nearly as. practicable, with: the — 
ooo United States system « of public land surveys and thé rectangular.sub-.. 
_ = divisions of such surveys, and such locations: shall not. Eee more 
than twenty acres. for each. individual. claimant. 
99. The: foregoing provisions of law. are. construed to. mean. theb = 
pee after. the 9th. day of duly, 1870,.no location of a placer claim ¢an. ‘be 
>> “ade to: exceed. one hundred: and. sixty acres, whatever maybe. the - = 
~~ “ numberof locators associated: together, or whatever the local. regula eS 
ee _ tions of the district may allow; and that.from and after May 10, 1879, : 3 
~~ no location can exceed twenty: acres for each, individual. participating 
ie. therein § ‘that-is, a location: -by: two. persons can not. exceed: forty. aCTes, 
~ © <.- and one by. three persons can not. exceed sixty acres. 

oo» 80. The regulations hereinbefore given ‘as to the manner ‘of aa nd : 
hha ‘ing locations on the ground, and placing the same on record, must be-. 
observed in the. case of placer.locations.so far as the same are. Seppe. 7 
_. ple, the law requiring, however, that. all placer-mining- claims located: . 

~ after May 10,1872, shall conform as near as’ practicable: with the - 
oo United States : system. ‘of public land surveys..and the. ‘ieeunlar 
= subdivisions of such. surveys, whether the locations are mpon. surveyed. 
de OF. unsurveyed lands. a 
eo “Conformity: to the ‘public. jad surveys. and: the: ectatioulak: sub: 7 
Pee ocr divisions: thereof will not'be required where: compliance with such re- 7 : as 
ie quirement. would necessitate the placing of the lines. thereof upon 
~.» other Dror located. claims or where the claim i 1s, surrounded by. PEGE 
pce _ locations. - age : ge 
colo. Where a. placer Toeation’ ‘by: one or Ewe: persons can. be: edtirely't ins: | = : 
ee g cluded. within: a ee ee tract, 2d three or. four persons 








Bete ovidenne in. ‘this ection "Claimants ehotld pear in mind: Sat i 
oe the policy. of the Government to: have allentries whether of ‘agricul. a 
“tural.or minéral lands:as: ‘conipact: and. regular i in: form as: reasonably 
: piactieable, a and that it: will not aes or sanction entries or locations 































DECISIONS RELATING. TO THE PUBLIC LANDS. 65 






harp in black. All letters and figures clear and 





cle 





os “The origial plat; so prepared, will be signed-and dated by the sur- 
~ veyor: general and forwarded to the General Land Office flat.or in 
coer babe! and wnmotinteds 22°20 ac i ese See Se See ed 
.. As to plats of survey of mining claims outside of the ‘Territory of ~ 
_.. Alaska, the Commissioner will have three photolithographic copies — 
~~ made upon. drawing paper, which copies, with the original -plat, will. 

» be forwarded to the surveyor general, the four plats to be filed and 
“disposed of in. the'same:manner as provided in paragraph 34° of the 
~~ Mining Regulations, ‘viz: One plat and the original field notes to be» 
.. retained in the office of the surveyor general; one copy of the plat:to”. 
. * be given the. claimant -for-posting upon the claim; one plat anda 
copy of -the‘field notes to be given: the claimant for filing with the 


surveyor ge 


: Le _ Gpstes ec 













ae “DECISIONS RELATING TO. THE PUBLIC LANDS. 


tharetok i in addition to the ‘jotal: designation: of the. ‘aim: 


oe ~ his making the particular survey and be made a part thereof. 


ee Be Cay. Promptly upon the approval. ofa mineral. survey. the sure ee 
-.* -yeyor general will advise both this office and the appropriate local = 
—. and office, by letter. (Form. 4-986), of the date of. approval, number. 
. of the survey, name-and area of the claim, name and survey. number = 
of each approved. mineral . survey with. which. actually. Im. conflict, A 
~. > name and address of the applicant. for survey, and name ‘of the-min- 9/0": 
..-’ -eral surveyor who made the survey; and will. also: briefly describe = °° 
>. therein the Zocus of the claim, specifying each legal subdivision or = > 
~~ portion thereof, when upon: ‘surveyed: lands, covered in. whole orin ..--° 
part by. the survey; but hereafier no segregation of-any: such claim |... 
upon the official township- survey records will be made until mineral. 







it being. 
required in all. cases that the:plat. and ‘field notes of the: survey. of: B 
‘claim must, in addition to the reference to: permanent objects inthe — 
_ neighborhood, describe the locus of the claim with reference to the . ~ 
~ ines of public surveys by a line connecting a corner of the claim with, 2 
‘the nearest public corner of the United States surveys, unless such: © 
claim be on unsuryeyed lands at ‘a distance of more than.two miles) > 
>. from such. public corner, in. which latter. case it-should be connected. =. 

~-.-" swith a United States mineral monument. Such connecting line must’ >> =). 
~~ not-be'more than éwo méles in length, and-should be measured.on the». 
ground. direct between the points, or calculated from actually sur- > 
os  -weyed traverse lines. if the nature of the country should not: permit. 
os direct measurement. If :a- regularly. established ‘survey* corner is. -° 
“2 within two miles of a claim situated on.unsurveyed lands, the connec- ee 
tion should be made with such:corner in preference to a-connection ~- 
~~... with a United States mineral monument.-- The connecting line or 
-. » traverse line must be. surveyed: by the mineral’ surveyor at the time of: feces. 


a entry has been made and approved for. patent, unless: otherwise: ee s 


Ce irocted: by. this. office. 2 22 6 ea Be 


6% (6) Upon application to ake agricultural entry of the: residue of : ae a 
re any original lot or legal subdivision of forty acres, reduced. by min- 


| 5s & : ing claims for which patent applications. have: been filed and which oe 
-. residue has been already reallotted in. accordance thérewith, the.local 
officers will-accept and approve: the: application. as usual, if found: toe 28 


a Le oe De regular. ‘When such an application 3 is filed-for any» such original: ar eee 

“*.- Jot-or subdivision, reduced in available area by duly asserted mining =... 
os .~“elaims but not yet relotted accordingly, the local officers will: promptly... =~ 
_- advise this office thereof; and will also report and identify any pend > 


ae ing application for mineral patent. affecting: such subdivision. which =. °°! 


Mk Soke _ the agricultural applicant does not. desire to. contest. - ‘The surveyor: 7 


& a = : general will. thereupon be. advised. by: this office of such 1 mining claims, . re 
oo or portions thereof, as are proper to be segregated, and directedtopre- 













“=. pare at once, upon the. usual drawing-paper. township. blank, diagram. 
'. -of amended. township survey. of such original lot: or legal. forty: aCl@ 
subdivision so made fractional by such mimeral- ‘segregation, designat-: 0 ~ 
-. Ing. the agricultural. portion by appropriate. lot number; beginning 
with No. I-in each section and giving the area of each. lot, and wills. 
.. forthwith transmit one approved copy to the local land. office andone: 
+ to. this office.. In the meantime the local. officers will accept the ‘agrie  P 
~~ eultural application. (if ne other objection appears), suspend it.with .-*.. 
‘ er euon © of ie mehts of the eo if _ Conbaouey asserted Loy ee. s3 














the affidavit of the party in interest, dul 










nflicts with unsu 


ne (B) Co 
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| lining: claim, 1 












DECISIONS RELATING TO: “TEER. . PUBLIC. ‘LAN De 


“his: intention to: doply for. a patent ‘therefor, sthich: Satice: ile give > 
the date of. posting, the name of: the claimant, the name of the claim, 
the: number: ‘of. the survey, the mining: district and county, and. the. 


os names of adjc olning and. conflicting claims ; as. shown by the plat. sur-. ‘. 
ovo vey. Too much. care can not: be: exercised i in” the. preparation: ‘of-this 


f ~ notice, inasmuch as ‘the ‘data therein are to be: repeated. in'-the: other: ae an 
“7 notices, required. by: the statute, and upon. the accuracy. and‘complete- 
+. ness of these notices will: depend; in a great: Measure): the tepulanty : eee 


| ce = and validity of the proceedings for. patent. . ee 
(a) The notices of applications for. “patent. for. Jands j in: “Alaska Sa 


ee a are, in-many cases, not sufficient to apprise adverse claimants andthe. = 
~~~ public generally of: the: location of the Jand applied: for, and: there--— 

oo . fore.do not serve the purpose. for which such notices: are required na 
<:." nor ean the-location. of the land be ascertained: from the application pe as 
oo papers” themselves and without obtaining information. from other. °°). 
sources... This is due principally to the large area of unsurveyed land. = °: 
oe Uns the: district and remoteness from centers.of~- population: of. emitch 3 fo. 
~ of the countr ry. In order to. give a: more definite description ofthe... . 
~o"-Jand applied’ care 
_ the Territory. of. Alaska are issued, which are. supplemental to but. do ae 


‘for the following: special. instructions with: reference: to. 


ey nov change or modify. existing regulations: - 


(6) The field notes of survey o 


ae shall contain: a description of. the location or:mineral:monument to: © 
which’ the survey is tied, by giving its latitude and. longitude, and). 


oe its position: with reference: to rivers, creeks, mountains or mountain Saget 
peaks, ‘towns, or. other. prominent: topographical points’ or. natural; 
“objects or. ‘monuments, giving the distances and directions.as nearly»; 






aot all claims within the. Territory of eo : 
as Alaska, where the survey is not. tied to. a corner. of the public survey, ~~ 


_ accurate as. possible, especially with reference: to: any well-known). 
trail to.a town or mining. ¢éamp, or-to a river-or mountain appearing, 


on the. map ‘of: Alaska; which. description shall appear in the field = /.” 
notes: regardless. of whether or not:the survey be tied. to an. existing ~~. 
.. monument, or to.a monument: established. by the surveyor when. mak- 
. ing the survey:in accordance with existing regulations with reference. 
cto: the: establishment of. such. monuments. ‘The. description: Of ‘such’: ) 200 
monument: shall appear. In. a. ‘paragraph separate. from. the deserip- ae 


ue ae tion of the courses and distances of the survey... BO 
, ~.(¢e) All-notices of applications. for. patent. for lands ; in: ‘the Terri-. ae 





ee, ‘tory. of Alaska, where the survey.on which: the. application i is basedis. 
- os.“ not tied to:a corner of the pu lic: Survey, shall, in. addition. to the ~~». 
“.°s. deseription required to be given ‘by. existing regulations, describe the 
~-» monument.to.which the claim is tied: by: giving its latitude ‘and longi-" 
> tude anda reference by approximate course and distance'to'a town, 
Ge fae mining camp, iver, creek, mountain, mountain. peak, or. other natu-- 0. 
oS pal object. appearing on: ‘the map of Alaska, and any. other. facts Ae a 
-.~. ‘shown by the. field notes of survey which shall aid in: determining Paha} 
-.- the exact location of such ‘claim without an examination. of the rec- 
os ord ora. reference to other sources. The registers and. receivers will. 
~~". exercise discretion in the matter of such. descriptions in the published .~ ee 
--.. notices, bearing in mind the object to be attained, of so describing the = 
<.. >. Jand embraced in the claim as to enable its: location to be: ae ee 
Be ee from. the notice of Applications: , | | See 











ing 4 he: said plat end ‘ation upon ‘th 
tuiniant™ will file with the ‘proper. register and receiver a copy. ‘of such. 
plat and the field notes of survey: of the claim, accompanied : by’ th 
‘affidavit of at least two credible witnesses that such plat and notice 
are’ posted conspicuously upon the claim, giving: the date and place. of 
‘such posting; a copy of the. notice so Posted: to be attached. to and: 
‘forma part of said affidavit. © aeana Cae = 
- 41. At the time the’ foregoing are “filed, ; the: Glaiiiant ‘must. ‘file an: 
“application for’ patent, under oath, showing that he‘has the: possessory. 
a Tight to the claim, | in virtue of a: ‘compliance by: himself Cond: by. his 

































as “tions, ane custome of the mining district, State, or ‘Territory 3 in: which: 
oe the: -claim lies, and ‘with’ the mining Jaws ‘of ‘Congress; such sworn 
‘statement to narrate briefly, but as clearly as. -possible;. the. facts. con-' 
~ stituting: ‘such, compliance, the origin of his possession and the basis 
of his claim'to a patent. The application. should: contain a ‘full de- 

.. > geription. of the land: and character of the vein or lode: and should: 
oar estate: whether ore has“been extracted therefrom, and, if so, in. what» eee 
Bee Ue apcunt and of what value. Tt should also. show the precise Ceetoe iat 






a oe enable representatives of the. Goverment t to. LEE the same ares Pac fen 
‘examination in the field ‘and also enable the land‘ department. to de- 4 
-/. termine whether a valuable deposit of mineral actially: exists within. se Mean 
aE ts the limits of each of the locations embraced i in the application.» apt Se ae 
>. (a) The register and receiver will require each person applying too 


~ ‘enter or in any manner acquire title to.any of the lands in Alaska, 9 
“under. any law ‘of the United States, to file a. corroborated affidavit. LO Eee 
to, the: eflect: that: none of the lands covered: by his application. BLO ee ee 
embraced in any. ‘pending application for an allosment under the. acter. oss 


. of May 17,1906 (84 Stat., 197), orin any. pending allotment; thatino. 
Ue part of: said land: was.at. the: date of the. location of the land. ‘claimed. 
et onder: the: mining: daw. oceupied or claimed by any Indian, whose oceus! 0 005 >. 
-. “~paney or'claim ‘existed on the date. of the acts’ granting to-natives of 3.22.00 os" 
os Alaska the right to hold. Jand used, occupied, or claimed’ by. them: : 
os (Acts of Congress of May 17, 1884, 93 Stat:, 04. ‘and June 6, 1900, 
whee on Sle Stabs 330)5" and lad been: ‘continued: down | to and including. date of 
> locations that.such land’ is in the bona: fide. legal possession of the 
| “applicant: and that no part’ of such land is‘in the bona. fide legal pos- 
--session’of or'is occupied by any: Indian’ or native. OE LD, 616; ‘and 

43 1. D., 88, 272. - Oe 
AQ, This sworn | atement must be. aupporead by | a copy of éach loca- 
tion n¢ ee, certified by the legal custodian of the record thereof, and 
also b “abstract of title of each claim certified by the legal: cuss « 
todian. of the records of transfers, or by a ‘duly. authorized: abstracter. 
of titles: The ‘certificate must: state that’ no. conveyances affecting, or 
purporting to affect, the title’ to the Scan o or E claims: pepneee. ‘of record 
ot ee shea those set, forth. oe BERBERS 9 


















































date of the filing of the application. : Publication will not be ordered 
| until the showing. as to title is thus completed ‘and. the local land _ 
 officers-are satisfied that full title was in the applicant on the day of 








_ eeived and filed and the order for publication. issued if the abstract — 

showing full title in the applicant is brought down to a day reason- 
"ably near the date. of the presentation of the application. A supple. 
_ mental abstract. of title brought down ‘so as to include the date of 
© the filing of the application must be furnished prior to the expiration 

































28 No certificate from an abstracter or abstract company will be-ace | 
“cepted until approval by the Commissioner of the General Land Office - 
Of a favorable report of the chief of field division, or United States... + 
district attorney whose division: or. district embraces the lands.in. 

question, as to the reliability and responsibility of. such abstracter =~ 





oo. destroyed-by fire or otherwise lost, affidavit of the fact shouldbe 2° 
“+ made, and. secondary evidence, of possessory title will. be received, 
_.. Which may consist of the affidavit of the claimant, supported by those. . 
of any other parties cognizant of the facts relative to his location, = 
- |. eccupancy, possession, improvements, etc.; and in such case.of lost. 
Records, any: deeds, certificates of location or purchase, or other evi- = 
~o: -@ence: which may be in the. claimant’s, possession and tend ‘to éstab- | 
“ce! Fish his claim; should be filed: (0 "0070s Soc yen ee ee 


"44. Before approving for publi 


3. event of the mining records in any case having ben 





for mineral patent, local officers will be particular to see that it in- 
“cludes no.land which is embraced in a’ prior or pending application 





- ands within the primary limits of a railroad land-grant, and of 
. every such application embracing any. portion of unsurveyed lands — 
~ within such limits (except as to.any such application-which embraces. 

»... a portion: or, portions. of those ascertained or. prospective. odd-num-- - 
“- =bered sections‘only, within the limits of the grant.in’Montana and... ’. 
~.,., Idaho to the Northern. Pacific Railroad Company, which have been. 
~*~. ¢lasified as mineral under the.act of February 26, 1895, without-pro- 
test. by the company within: the time limited -by the statute or the 2 









x _ “mineral classification: whereof has been approved)... . 
~ "Should the railroad grantee file. protest and apply fc 






rahearing to |. 
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ah ee 
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: wn to have been made upon 
ft of, each location embraced in the application, 











ao DECISIONS: RELATING fo ‘THE. PUBLIC AND 8. 






os 49. ‘The ¢ surveyor. p general 1 may. qaeiee his ‘formation: upon. which ie 
to, base his certificate as to the value of labor expended or improve- 
“ments made from the mineral. ‘surveyor who actually: makes. survey” 
and examination of the premises, in so far as: such. matters rest In. 
_. the personal knowledge of the mineral. surveyor. ‘The mineral sur-. 
 veyor should specity: with particularity and: full detail. the character: “> 
= and extent. of such: improvements. AS to: when and. “by. whom: the = 
Improvements. were made: and other. essential matters not, within such. 
“. -Inineral surveyor’s personal. Imowledge, recourse. may be had by the: 
“». surveyor general to corroborated affidavits by persons possessing such 3: 
personal. knowledge, or the best.evidence in this behalf otherwise... ~ 
~~ obtainable. ‘This showing should. ey the De of the min- ee. 
ae eral surveyor as to improvements. © ee ee 
5 50. 16 will be convenient to have ‘this ‘oaiti Bestts: Bb: by: the: ae ee 
_ ~ surveyor general, both upon the plat. and field notes, of SUFVey: filed by. eee 
eee the claimant ‘as ‘aforesaid. tae Ree F 
- 5, After the sixty days’ arog: of. newspaper publication Ree ex- a 
ae --pired, the claimant will furnish from the office of. publication'a sworn. =. 2” 
Statement: that the notice. was ‘published: for the. statutory period, Fae oa 
“.... giving the first and last-day of such publication, and his own. affidavit Geese: 
sos" showing: that the plat. and: notice aforesaid: remained conspicuously eee 
o -posted upon. the claim. sought. to. be patented during said sixty days: ee 
aren _“publigation,. giving: the dates:. Ss 
of 62. Upon the: filing of this: affidavit: the. register. will; af. no ‘adverse amet 
eee ‘claim: was filed in his-office. during the period of. publication, and: no 3 
cle “other: objection. appears, permit. the claimant to: pay for the land:to... 
> which’ he is‘ entitled at the rate:of five dollars for each acre’and. five 20 
a ~s. dollars. for each: fractional ‘part: of an-acre,: except as. otherwise. TOs Pe 
- = vided: by law, the receiver issuing-the-usual receipt therefor. The =.” 
—o).: elaimant will also make a sworn ‘statement. of. all’ charges: ‘and fees: ee 
28S apaid: by: him. for publication: and surveys, ‘together. with all fees'and 
|... money paid the register and’ receiver of the land office, after which...” 
_.- the complete. record. will be forwarded tothe: Commissioner of the es 
eta e ~ General Land Office. and a ‘patent issued thereon if found regular. 
~~ 53. At any time prior to the issuance: of. patent protest may. be: filed. ee 
PP - against the patenting of the-claim. as applied: for, upon any ground ~~. 
~. tending to show thatthe. applicant has:failed to comply with the law 9. 
“in any matter essential to a valid entry under the patent. proceedings. ro 
Such. protest: can: not, hhowever,'be ‘made the means of preserving a... 
~~ surface conflict lost by. failure to adverse or lost by the. judgment. Of oo 

~. the court in-an adverse suit. One holding a present joint interest in’. -°. 
°q mineral location included. i in: an. application: for patent who is:ew-- 0 5 
>. eluded from the: application; so. that: his:interest:-would not be pro= 9° | 
“op “teeted: by the issue of patent thereon, may ‘protest. against the issuance 
ofa patent as: applied: for, setting forth in such protest the nature - 2. 
~- “and extent of his interest in such location,. and: such: a protestant. will 
oes BO deemed: a a party | in interest, entitled. to. een This results Seon ae 































































- oor and. 9396 5 of the Revised Statutes. "Gee Turner 0. Sawyer, 1 150, - 
re Us ‘G., B78-586.) ~ 

eee “Any party: appliing: for’ patent as ‘Westies: “mind: ‘disclose: — 

othe nature ae the: trust band t the 1 name: tues the costs A que: trust; j and. suc: 











__ trustee, as well as the beneficiaries, must furnish satisfactory proof o! 






oe 55. 








"stitutes a waiver by the applicant of all rights obtained by the earlier ° 















~->* matter, and make such slight modifications. in. the notice, or other-. 
~.)  swise, as may be necessary in: view of. the-different nature of the two 
-. > glasses of claims; the price of placer claims being fixed, however, at. 
co. < “two dollars and fifty: cents per acre or fractional ‘part: of-an-acre. 
©. 60. In placer applications, in addition to the recitals necessary in: 
and. to both vein or-lode and placer-applications, the placer applica 
tion ‘should. contain; in. ‘detail: such’ data--asi will support. the claim ~ 
~ that the land applied for is placer ground containing valuable min-» 
eral deposits not in vein or lode formation and that title-is sought. 
- not to'control water courses or to obtain valuable timber. but in. good» 
- faith because of the mineral therein. This statement, of course, mus 
“depend upon the.character of the: deposit and the natural features o: 
the ground, but the following details should be covered as fully as. 
- possible: If the claim be for a deposit of placer gold, there must be. 



















cee ae he o yield p per. pan, 0 or civibie: wad’ as. showin byp prospecting and 1 Ree 
— “development work, distance: to. bedrock, formation and extent-of the ~ 
oe». deposit, and all other. facts.upon. which he. bases his allegation that’ | 
anees ee the claim i is. valuable for its deposits of placer. gold: Ifit be a. builds!) 2 
- «ing. stone or other: deposit than gold.claimed:under the placer laws, 
ede <> he must. describe’: fully. the. kind, nature,: and: extent. of the: deposit, ioe ee 
oo stating the. reasons why same is: by him regarded.as a ‘valuable min- =” 
~s* -eral.elaim. ©: He-will also: be’ required. to describe..fully the. natural: - 
Se features. of. the. claim; streams, if: any, must, be: ‘fully deseribed:as to’. ay 
their course, amount of. water carried, fall within. the claim; and. hee." 
oo. “must state kind and amount. ‘of. timber. and. other. vegetation cours ae 
ee - and: adaptability to-:mining or other uses. ~ | oS 
‘°° Tf the claim. be all-placer ground, that: fact: must, ‘be. stated j in ‘the eee 
ae ok _ application. and corroborated. by. accompanying. proofs; if of mixed... .: 
ee aaa and lodes, it: should be so set,out, with. a. description. OF Gl. 
Soe Rnown lodes situated within the. boundari ‘ies of. the claim. . A. specific | ae 
-- ©. declaration, such, as-is. required by section 2333, Revised Statutes, > 
“must be furnished as to each lode intended to be: claimed. . -All other 
~~ “known. lodes are, by the silence of the. applicant, excluded bylaw. eo 
“+ - from. all claim by him, of whatsoever nature, possessory. or.otherwise.. 
vos While-thesé data are required as.a.part of the mineral surveyor’ Ss 
Se report under. paragraph. 167, in’ case of: placers. taken: by: special surs 2 
“02: sey, it.is proper. that. the application. for ‘patent: ‘Incorporate: these: oe 
: facts. under. the. oath, of the claimant. . eee 
~.. Inasmuch. asin ‘case of. claims daken: ‘by. legal subdivisions,. ‘no. ae 
os ~~ report. by a mineral ‘surveyor.is required, the claimant, in his. appli- 2. 
.. eation in addition to the. data above. required, should: describe in. ~~ 
“detail the: shafts, cuts, -tunnels,. or -other workings: claimed as“im- 
oo... provements, giving their: dimensions, value, and:-the: course. and diss 
ae ‘tance: thereof to the nearest. corner’ ofthe public surveys. oe 
se .= As prescribed by paragraph 25, this: statement.as to. ee dep 
Pad Seton, and: value of the: improvements must: be: corroborated by: the. eae 
Or ee affidavits. of two. disinterested: witnesses... eo 
3) “Applications. awaiting” entry, : ‘whether’ ‘published’o ‘Or. Cnty. must. her ce 
Ss made to conform to these regulations, with respect. to- proof. as:to 8 
- 2... the character-of:the land... Entries already: made -will be:suspended . 
ee for. such additional proofs as may-be deemed necessary in each: CASES 













-Local land officers are instructed that.if the proofs-submitted in: 2 


ak placer’. applications. under this paragraph ‘are not satisfactory:as 
--.. showing the and 'as.a whole'to.be placer.in character, or if the:claims’ | 7 
impinge upon or embrace-water courses or bodies.of water, and thus: | © 
<= snaise'a doubt as:to the dona fides of the location‘and application, or... 
the character and extent. of the. deposit, claimed thereunder, to call. ~~ 
--os.» <for. further evidence, or-if deemed necessary; request: the. specific ibe oye 
oo." *. tention of the Chief of Field: Service thereto in-connection with theese 
~-. <ugual notification to him‘under the’circular instructions of April p: Tae eras 
eR 19078. and suspend further action: on. the application until a report” a) 
wee © thereon i is. received from the ‘field. officer. : a ea 
-.. Attention is directed..to the act ‘of: Congress: approved. ‘August. 1, se 

“e919 (37. Stat. L., 242), entitled “An act: to: modify: ‘and amend the ~ 

ie mang laws In their’ application. to. the Territory: of ‘Alaska, and. for ee 


cere? Rule Lg of this cireular. amended Oct. 80; 0, 1918, (Seed a2 L Dy ATA; see also addenda, a 











other purposes.” In administering this act the foregoing regula- 
tons should be followed in so far as they ate applicable, and these 


dditional instructions of October 29, 1912, are prescribed: 
___ Jt is important to note that this act applies exclusively to placer 
~muning claims located in Alaska on or after August 1, 1912. Tt does 


not in any manner relate to lode mining claims, or to placer mining 


claims. located prior to said date. The terms of the act lay. strict 


imitations and conditions with respect to placer locations made upon 


or after said date. 


be located after August 1, 1919, in excess. of 40 acres. This limita- 


_- tion is positive whatever may be the number of “persons associated ~ 


_ together or whatever the local: district rules or regulations may 


~~. © Said section further. provides that on every placer mining claim 


located in Alaska after the passage of the act, and until patent there- 


_ for lias been issued, not less than $100 worth. of labor must be per- 
-. formed or improvements made during each year, including the year 
of location, for each and every 20 acres or excess fraction thereof 


on-such.a placer mining location must be accomplished for and.during = 
the calendar-year.in which the claim is located, instead of during the: 


calendar year succeeding that in which the location is made. More- _ 


over, the amount: of annual expenditure is dependent upon the size 


of the claim, it being required that at least, $100 must be:expended. 
for each 20 acres, or excess fraction thereof, embraced in the location. 
_._ By section 2 it is provided that no person, as attorney or agent for _ 
“another, may locate any placer mining claim unless duly authorized. _ 


- ‘by. power of attorney properly acknowledged and recorded in. some 


_-recorder’s office within the judicial division where the location is” 
made. Furthermore,.an authorized: agent or attorney:¢an act in 
~~ making locations of placer mining claims for only two individual 


"_-prineipals or one associate principal during any calendar month and 


_ during that period may not lawfully locate more than two claims for 


"any one principal either individual or association. No placer claim ~~ | 


af - dtations of the act... 


“ay 


premises,.the following requirements must be met with regard to 


here location is made by agent or attorney the power of ~ 


_ attorney must bein writing and must be executed and acknowledged ~ 


“in accordance with the laws of the Territory of Alaska or of the - 
~ State, Territory, or District in which it shall be executed. It must. 
_ be recorded in the proper.recorder’s office, as prescribed by the act. . 
_- The application for patent must. be accompanied by a, certified copy” 
. of such power of attorney which must show the recordation thereof; 
_ but it will be sufficient if such certified copy is attached to.and made 
apart-of the abstract of Hilla! 8m ee 
. .(b) One of the princi 


of placer mining locations made in Alaska through agents or attor- 


neys. /in agent or attorney can not at one:time represent moré than _ 














_.- tion and'names of the locators, which were located or attempted to be - 








_<" (é) By section 8 it is prescribed that ho person shall directly locate 
- or through an agent or attorney cause or procure to be located, for 





- Mill'sites are simply auxiliary to the working of mineral, claims, and 










ECISIONS RELATING TO THE PUBLIC LANDS. 





embraced in the chapter of the Revised’ Statutes relating 
lands, they are therefore included in this circular... 


62. To avail themselves of this provision of law, parties holding 













the possessory right to a vein or lode claim, and to a piece of nonmin- 
eral land not contiguous thereto for mining or milling purposes, not 
~ exceeding the quantity allowed: for such purpose by section 2337, or - 


_ prior laws, under which the land was appropriated, the proprietors: 


of such vein or lode may file in the proper land office their application _ 
_ for a patent, under oath, in manner already set forth herein, which — 
application, together with the plat and field notes, may, include, 
“embrace, and describe, in addition to the vein or lode claim, such non-. 
~~ contiguous mill site, and after due proceedings as to notice, ete.,.a” 

patent will be issued conveying the same as one claim. The owner of | 













‘a patented lode’may, by:an independent application, secure a mill. 
. site if good faith is manifest in its use-or occupation in connection 


| "68, Where the original survey includes a lode claim and also a mill. 
noe # site the] . 


ode claim should be described in the plat and field notes.as. 


Sut. No. 37, A,” and the mill site as “Sur. No. 87, B,” or whatever 


may be its. appror 


priate numerical designation; the course anddistance, = 


ee ‘from a corner. of the mill site-to-a-corner of the lode claim tobe inva- ay 
- tiably given in such plat-and field notes, and a copy.of the plat and = 


notice. of app 


lication for patent must be conspicuously posted upon 


~~ the mill site as well as upon the vein or lode claim for the statutory 


a 


two or more persons capable, from acquaintance with the land, to. 


Un SSG ale oh ULE SEEEB 608. 








“be. submitted. . This-affidavit must be accompanied by a power of 
“attorney from the parties forming such:association, authorizing. the 


ss ree 


“matter of their application. for patent. ovo ai SE 






do not appear by then duly authorized ‘agent, the affidavit of each 
>. applicant, showing whether 










Joy 


_~-and where born, and his residence, will be required.» 


68. Incase an applicant has declared his intention to become a 


-. eitizen or has been naturalized, his affidavit must show the date, place, =< 
and the court before which he declared his intention, or from which 


aS his certificate of citizenship issued, and present. residence... 


"69, The affidavit of the claimant as to his vitizensh 


_ before the register or receiver, or any other officer authorized to 
-.. administer oaths within the land districts; or, if the claimant, is 6°. 
"\ © residing beyond the limits of the district, the affidavit may be taken 
before the clerk of any court of record or-before any notary public 






e is a native or naturalized citizen, when. 








10, If citizenship is éstablished. by the testimony of disinterested 


"Persons, such testimony may be taken at any ss ace before any person. 

-* guthorized to administer oaths, and whose’ off 

-."1."Noentry will be allowed until the fegister has satisfied hime 
self, by careful examination, that proper proofs have been filed upon 


cial character is duly 


— the points indicated in the law and official regulations. - ‘Transters . - — 


made subsequent: to the filing of the application for patent will nob | 
~~ - be considered, but e ntry will be allowe d and patent issued in all cases! 3.5 2) 
"+ dn the name of the applicant. for patent, the title conveyed by the 


patent, of course, in each- instance inuring to the transferee of such 


© ‘applicant where a transfer has been made pending the application 


for patent. 


"8, The mineral entries will be given the current serial numbers 
according to the provisions of the circular of June 10, 1908, whether 


= the same are of lode or of placer claims or of mill sites” 


73. In sending up'the pap 


form 42528, should accompany the returns with all mineral applica. 


2 ee t ers ina case the register must not omit =~ 
certifying to the fact that the notice was posted in his office for the 
. full’ period of sixty days, such certificate to state distinctly when such 
posting was done and how long continued. ~The schedule of papers, ~~... > 


| 74, The provisions of section 2882, Revised Statutes, will greatly > 


-Tessen the burden of proof, ‘more especially in the case of old claims = 
~ +». located many years since, the records of which, in many cases, have . 
___. been destroyed by fire, or lost in other ways during the lapse of time, 


| but concerning the possessory right to which all controversy or litiga- 


tion has long: been settled. 








5. When an applicant desires to make his proof of possessory 
Tight in accordance with this provision of law, he will not be required |. 
to produce evidence of location, copies of conveyances, or abstracts of 


title, as in other cases, but will be required-to furnish a duly certified © =< 
-. copy of the statute of-limitation of mining claims for the State or 
_ | Territory, together with his sworn statement giving’a clear and suc-- 
.__.. ¢inet narration of the facts‘as'to the origin of his title, and likewise as. 
_|» ‘to the continuation of his possession of the mining ground covered by 














= siendinglyt in 1 ‘the ‘premises. - 





oe i. anemen ¢ CLAIMS. 





fe copeibaate oe the facts i in thie case e and a are erapable of esting under- ee 


veers “a8, ‘An. gaveie claim must ‘be filed: Sith tia. Fgistan and? receiver: pee 
: of the land office where ‘the application for patent. is filed or with the == =. 
- register \ and « receiver: of. the district in “which the: land 1 is: ‘sittrated : abe ee 
the time: of: filing’ the adverse claim.” “Tt must: be on. the oath of the =< 9°) 
‘adverse claimant, or it: may ‘be verified: by the oath of a any duly | author= 
-- ized agent or attorney m fact of the, adverse claimant Pena of the | gs 


| facts: ‘stated. 


vores 9. Where: an. ‘agent or or attorney i in fact: verifies the adversé: lading?) : 
a he must distinctly swear that: he is such agent. or attorneys, and: Ber eee eae 


— 4 company his: affidavit: by- proof thereof. 


av S80. "Ehe.- agent or attorney i in fact: must mate: the affidavit; im yVerifie 
ee OE cation. of the adverse claim, within the land district where the claim AR SS 


.. ds. situated.’ na 
soe ee SR The adtveise chin so filed: mast. fully ce ‘forth the Caer and’. 
ee eutent® of ‘the interference ‘or conflict; whether. the: adverse. party e 

~¢laims-as a purchaser for valuable consideration or asa locator. If 
oe the former, a certified copy of the original location, the original con- — 
oy. Weyance, a: duly certified copy thereof, or an abstract of title from the - 
office’ of the proper recorder should: be furnished, or if the transaction ~~ 
- was a-merely verbal one he will narrate. the: circumstances: attending = 
. the purchase, the ‘date’ thereof, and: the amount’ ‘paid, which: facts’. 
a should be saree py ft the: affidavit of one. or more selapgein if ‘fea 









ee feccnder.. = 
oo BOs Tn, onder «that: the§ ct ‘poundurten? ze ‘and “ oatenk’ ue ” of ae er may 7 
be shown,. it will be incumbent upon the adverseclaimant to file a. plat 
- ‘showing his entire claim, its relative situation or position with the one 
“against: which. he. claims, and the extent of. the conflict: Provided, 
however, That if: the: sppligetion: for potent, describes: the claim. 1 BY 








: DECISIONS: RELATING TO THE: PUBLIC, LANDS. 2 Dror: 


“Topas subal visi: the ene ‘slataants it. also. claiming cr legal oS 


ees subdivisions, may describe his adverse | claim. in the ‘same manner... 
©». without further survey, or plat. If*the: claim ‘is not described by” 
Tegal subdivisions, it. will generally be more. satisfactory. if the plat 


thereof is-made from an actual survey: by a mineral Surveyor, and. its pat 


soe ae correctness officially: certified thereon by..him. | ce re 
. 83. Upon. the foregoing: being filed within the sixty days’ period — oe 


eer of publication; the register, or in his absence. the receiver, will Imme-* 
=.” diately give notice in’ ‘writing: to the parties that such ‘adverse claim =. 
- has been filed, informing them:that the party who filed the adverse 
“=~ glaim will be required within thirty. days. from. the date of such filing: = 
ot commence. proceedings : in-a-court of competent. jurisdiction to. 
-. determine the: question of. right of possession, and to prosecute. the. 02 
same with reasonable diligence to: final.judement, and. that, should 
~~~ such adverse claimant fail‘to do.so, his adverse claim will be consid-° = 
oe ered: waived and the. application for patent be allowed. to proceed: oe 


~ “84. ‘When an. s adverse: claim ig. filed as aforesaid, “the: register: on ee 


fe, ae receiver will indorse upon thesame the: precise date of filing,and pre- 
a -Serve'a record. of the date of notifications issued thereon; and there-) °°: 
cee 2 aiterall proceedings on the application for. patent will be stayed Withee 
oo = *:the-exception. of the completion. of the publication. and posting of. 
oi. notices and. plat andthe: fling ‘of ‘the: necessary proof. thereof, until ~ 
~~ the controversy shall have been finally adjudicated : in court. or the as 


| Bade 2 adverse. claim waived or withdrawn. a 
| ~. » (a). The act’ of Congress approved. June 1, 1910 (36 Stat. Ls 459), a 


; : Lo nted to. the filing. of adverse claims. and. the institution of suits os 
ee ae with: respect. to mineral applications in: ‘the. ‘Territory. of co ke 






In: administering. this ‘ack ‘the. foregoing regulations: ‘should be os 


are “Followed:: in so far as. — are: eapphoable,:2 and these’ additional ins ae : 


eS : - ? ne are /prescri ibed. - 





“EXTENSION oF TIME FOR. ) FILING ADVERSE ‘oLAIMS.. 


ie | aetna © OF TOE, ‘WITHIN: ‘WHICH. ADVERSE SUITS MA BE ge 


IN STITUTED. 





@ Iti is algo provided by the’ act that ndveres: stitte: may be: ees 


on tuted at any time within 60 days after the filing of adverse claims. 
.:-in the local land office. This provision applies to any. adverse- claim’). 
“under which. the 30- day period fixed under the former law for COMA" 50" 
ei. cmmencing *t the adverse suit: was: e Ponning: a or epi with, Ju une te 












oa "DECISIONS. REEATING 0 | THR: PUBLIC: LANDS. 





ae “1910, » aad a tages stich iiime Yo: a peo’: of, 60. i diya santa ‘also. ipeo ae 


ee “any: adverse claim. which is seasonably filed on, or.after, June 7, 1910. ioe 
«... Such: provision: has no: operation in a case. where, under the former 
—. * law, the: 30-day. period within which to institute suit on.an adverse. 





publication period: also. ‘expired on or before June 6, 1910.. 


: 1 Selgin expired with, or ended before, June 6, 1910, and. the. 60- “days i 


- Registers and receivers of United States land. offices 3 in. ‘Alaalea will 


_. » exercise the greatest care in applying ‘the provisions of*the act, and». 
oe. will allow no- mineral entry until after the expiration | of. the full: Ores 
period. granted for. the: filing of adverse-claims. For example, OM Es 
-. any-application under which the publication period-ended with,or =... =... 
os after, June'7, 1910, no. entry will in. any event be allowed. until. after ee 
oe the expiration of the eight: “months mpeniod: following the: Dubhoatren ae eee 


o on period. 


2 Od. ‘Where. an “adverse. Apt Tas béen: filed: and. suit: econ. ‘com- ao Fa at ea 
os menced: within the statutory period and final judgment rendered. 
ae determining the. right: of possession, it. will not be sufficient’ to. Filesh fds yt 
with the: register . a certificate of the clerk of the. court. setting” forth rl eo ge 
~ the facts as to such. judgment; but. the: successful: party. noust, before o° eo. 
-. > ‘he is allowed:to-make entry, file a certified. copy: of the. judgment. TOME! ee 
~~. together with the other evidence required by. section 2326, Revised. Se 
-... Statutes, and a certificate. of the clerk of the court under the sealof 288. 
---. the court showing, in ‘accord with’ the revord. facts of the ¢ase, that: 0) 


; oo the. judgment. mentioned ‘and’ described in- the judgment. roll- afore-. 
--.. said is a final judgment; that the time for appeal therefrom has, un-. 
der the law, expired, and. that'no such appeal has been filed, or that. 


the defeated party. has waived his right to appeal. Other evidence 


ye showing: such: ‘walver or an. abandonment. of. the litigation: may. ‘be 
yi filed: : 


86... Where inch. suit oon been. dismissed; a ebitificate: of the clerk: of Se 


“the court to that. effect or a certified. copy of the order of disirissal ees : 


: ae will be sufficient. 


oo, BT, After an: indvarse? ‘ddim: has ects filed: atid: ait commenced: a: | Se ne : 
Seer ~ ‘relinquishment:. or: other evidence. of abandonment. of ‘the. adverse BEE Oe 
~.¢laim will not be accepted, but the case mustbe terminated: snide ee 


| . proof. thereof furnished ‘as:required’ by the last two paragraphs. 


os. 88). Where an adverse claim has been ‘filed but: no. suit: commenced” ee 
ee against: the applicant. for ‘patent. within. the statutory period, acer- =. 
- tificate to that effect: by. the clerk of the State court having jurisdic 
~~». lon“in’ the ‘ease, - and also ‘by the clerk of the district court of the a 
---. United: States. for’ ene. district 1 in 1 which the claim i 1s s situated, will ee vs 


: : : - et 


_ MINING CLAIMS. AND CHARGES. 





"APPOINTMENT OF SURVEYORS FOR SURVEY OF ro 


oe "Gs 89, ‘Bection 9334, provides for the dnpolntmebt of surveyors. a a a 












law, the: fo lowing’ rates have. been, established . as: the. maximum 
chars es for newspaper publications: ° me fe 
See eo a The charge for the: publication of ROHGS ot: ‘applicadion: for: 
= pale in Be aman Re) in. all’ Detricts: exclusive: ot Habanks, i: 


vey 1 mining claims, and authorizes the. Commissioner-of-the General 
‘Land Office to establish the: rates to. be. charged for. surveys:and- for. - 
newspaper. publications i in. mining. cases. Under this: auth ority of 

















ef 82 ie “DECISIONS ‘RELATING TO. THE PuBLic ‘LANDS: : 3 “Lyon ae ce 


ee es deadca hall noe aSeted: ‘ie Tegal. rates dllowed: by: he. ‘awa ok tthe Bs 
ov... State, wherein the notice is published, for: the: “publication of legal 
> “notices, and in-no case shall the charge exceed’ $7 foreach 10 lines 
ee 2 OF Space. occupied where publication is had ina- daily Newspaper, . .. ° 
“and: where a. weekly newspaper. is used-as a: medium of publication = 
$5 shall be the maximum charge for the same. space.. Such charge 
- °° shall be accepted: as full payment for: publication i in each i issue of the’ gene 
_-.-. ‘newspaper for the entire period required by law. ee 
oo Kor such: publications in the Fairbanks: and ‘Noni: districts thé Soe 
hes maximum: rate.is fixed at $10 for each 10 lines of space ina daily 
_.... newspaper for the required. period, and at $7 for the same: ADRES and: Coe 
time if publication be had in a weekly newspaper. eee 
~ . " tis expected that these notices shall not be so: cabbrovintnd: as: tote ox 
ine cartail. the description essential to a perfect. notice, and the said rates > 
- are established upon the: understanding: that they” are to be in ‘the’ Oe a 
eee usual body type used for legal notices. he ee oe 
ee, (2) ‘For the publication: of citations. in: pontésts | or ease He es 
ee volving the character of lands, the charges may not exceed. the rates: 
~~" provided for similar notices by the law of the State, and shall not: ~ 
exceed $8 for 5 publications in a weekly - hewspaper, : or: oly for public, . 
‘ cation. in a. daily newspaper for-30 days. 
. .. 90..The surveyors general’ ‘of the several. disteidts: will! in’ i paren aes 
| -anice. of said law, appoint in each. land district as many competent... 
- surveyors: for the survey of mining claims as.may seek such appoint- 
ment, it being. distinctly understood that all expenses of these notices 
and surveys are to be borne by the mining claimants and not by the | 
United States. The statute provides that the claimant shall.also be 
at liberty to employ any United States mineral surveyor: to. make the: 


- survey. ‘Each surveyor appointed to. survey. mining claims before - 


~ entering upon-the duties of his office or appointment. shall be required 


- to enter into a bond of not less than. $5, 000 for. the faithful perform- oe 
“ -anee: of his duties.. eae 
oo . OL. With regard 6 the platting ot tha. Sain aad other office work oo 
oat “in the surveyor general’s office, that officer will make an estimate of — ~ 
“the cost thereof, which: amount the claimant will deposit: with. any 22000" 
assistant. United States treasurer’ or- designated. depository in favor ~~. 
sof the United States Treasurer, to be passed to the credit of the. fund. a 
= ereated by “ deposits. by. individuals for. surveying’public lands,” and-— .- 
file with the. surveyor general duplicate. certificates. of such deposit, : 
ee in the usual . manner. . | ices oe 
Se Os The surveyors ‘general: will: endeavor to ‘appoint. survéyors to. ae 
eee survey: mining claims so that. one or. more may be. located in. each: ~ ada 
ee mining district: for the greater convenience of miners. . ees 
oe 98. The usual-oaths will be required of these surve' rors and! their 
ee ae assistants. as to the correctness of each survey. executed by them. 
>. Phe duty of the surveyor .ceases when he: has ‘executed the sur yey: ees 
alk and returned the field notes and preliminary plat thereof: with: his 208%. 
5 - sreport to the surveyor. general. . He will not be. allowed to prepare ---~ 
for the mining claimant the*papers.in support of an application: for...’ 
patent, or otherwise: perform: the: duties of an: Morne ‘betore: ner aa 
ae office i in 1 connection. ae a  puuning: claim, -- ee 










ae eee | "DECISIONS RELATING TO THE: PUBLIC. LANDS, ae rie 


fo es hes sur rveyors -Siperieal anid teil: land olfiderds are © expected | to report, 
ie “ any: infringement of this: regulation to ‘this. office. 

on Oey Should it. appear that excessive or. exorbitant chars ces Have Been” Line: 

ea made by: any surveyor or any’ publishers prompt a action: “will be eat ak are 

= ee with ae view of correcting the abuse, EER DUR Gt SED oh RUA OH ee 


_ FEES OF REGISTERS. AN D ) RECEIVERS! 





— 95. . The fees payable to: ‘the register: ae receiver “for aling' nia “ack: WE oa 
oe Cane upon. applications. for “mineral-land: patents are’ five dollars to eras 
each officer, to be paid. by. the applicant for: patent. at. the’ time of files ea Se 
ing, and the like sum of five dollars is: payable to each’ officer. by. A ee 
a ee Se clnpant at the time oF ‘filing his: adverse claim. _ (Bec. 2238, ee 
ee par. 9 wenn Late A 
a “(Paragraphs 96, 97, anid 98 are superseded by the. ‘ohana: iidumar” oe 

a instructions of. August 9.1918 (46 LL. D.,:513)5 prescribing the method. oF 
ee ee of ‘Keeping records and aecuunts relating to. the: ‘public lands. a = oe 


oh _ HEARINGS. TO. DETERMINE CHARACTER OF. LANDS. 


eee “99, ‘The ‘Riles of Practice j in cases: before: the United. States. distiiet, Lae ee 
ed a land: offices, the General Land Office, and.the Department of the 09. 
ee _ Interior will, so far as applicable, govern in all.cases and: proceedings: bu he 
og arising, in ‘contests and. hearings to determine the char acter of lands... 0° ¢220 055 
ss. - : 100. Public land retuined-by the ‘surveyor. general. as mineral: shall” ee iy, 
Cee “be ‘withheld from. entry as agricultural land until the: presumption 
arising from such: a return ‘shall be: overcome aby, i aa at) eae 
mere ae manner hereinafter described. . ee 













ee oe aad “pon Pouae ane a with, this Loan the entry; I Toca 
oe _ Gon, or selection. will be allowed, if otherwise: regular. - Sa A 
ERY: Lands. returned as. ‘agricultural and. alleged: to. be mineral 5 ine 
ce character. o 
cess. Wihere: as. Apainst the ‘aimed. right to. ‘enter: such Sadan as. ; agr niul: 
ad tural it. is. alleged that the same. are mineral, or are: applied. for. as. 
~ -mineral- lands, the- ‘proceedings’ in’ this class. of cases--wil] bein: the. 
oy “nature of.a: contest, and. the: ‘Pesction will be e Revered: ber the: e rules aD 
ie) in contest cases. fe “paetl ial ota 


















eee “DECISIONS: RELATING TO THE ‘PUBLIC LANDS. ; “fron: oe 


ee “108. At Eticaiags to. determirie the character’ of lands the. ea 
Ses and witnesses will be thoroughly examined with regard: to the char- ecg tiga, 





acter of the land; whether the same has been thoroughly prospected;. 
-.. whether or not there exists within the tract or.tracts claimed any lode. a 


- or vein of quartz or.other rock in place bearing gold, silver; cinna- 
aches bar, lead, tin, or copper, or other valuable deposit. which. has ever. 
i ae “been. claimed; located; ‘recorded, orworked; whether such work is 
Essa entirely’ abandoned, or whether occasionally resumed; if. such Toda! 

8 ae exist, bby whom claimed, under. what: eed 6 ‘and 3 In ue ts 


See {dentifieation, £6. ie  eonadered 4 in connection adi the- pie i pee ee 
“<> which. they. will be transmitted. upon each’ ‘appeal that may be ‘taken: Po 
Testimony may be submitted as to the geological formation and. ~. > 
oe development: of mineral. on adjoining or “adjacent Jands and their: mh at 


-Televancy.. 


alt 106. The testimony should also show the agriéultutal: caviaicitis eee og 
the land, what kind of crops are raised thereon, the value thereof; . 


c, : the number of acres actually cultivated for’ crops of cereals or vege: 


tables, and. within. which particular. ‘ten-acre subdivision. such crops ~ } : 
are: raised; also. which ofthese. subdivisions embrace the’ improve-. 
ments, giving in detail the extent and:-value. of the improvements, Pees 
such as ‘house, barn, vineyard, orchard, fencing, ete, and mining 


Tg improvements. 


Mos 0%, "Bhe testimony should be aS: full and complete a as “possible; and’: eyes 
ee oe in addition. to the leading points indicated above, where an attempt igi tere 
= made to: prove. the: mineral character: of lands’ ‘which’. have been’) 

cs. entered. under the agricultural: laws, it. should show at what. ‘date, Ores 


oe on -ifat all, valuable deporte’ of minerals | were first: known to exist’ on the. “ 
a = * ee Z | ; “ ee lands. es a 


408, “When t the: case comes. Tetons: this ‘ofits. auch’ dsctsion: “weil: hee 


ee: ‘made: as the law and facts may. justify.” In-cases where a: survey. isi. 
necessary to set. apart. the mineral from the agricultural land, the... . 
»-* United: States surveyor ‘general’ for: the district in which: the. lands Ory ie 
sare located. will be authorized to. prepare special instructions for its. 






. execution, and. upon ‘approval: of such instructions by this. office, Ce ae 


assignment: will be: made to a United States. “surveyor to make ‘the. oe 
«survey... ‘The-work will be: perfor med without. expense to. the agricul- 
~- tural claimant ‘orto the mineral claimant, and. upon ‘completion, 9. 









oe approval, and acceptance: thereof the local ‘land Office will be sup-° 9. 2 

‘plied with an authenticated” ‘copy of the: plat of said’ segregation ~~ a 
survey, which will become the basis for the disposal of the: monmineral 
lands exhibited thereon. The local land: office will, in all cases, be” 





_. advised of the issuance of authority for the survey and a: COPY. thereof 





a eva be furnished f fors service ¢ on 1 the mineral claimant 








eg ts a 7 "ations. may: be. located.” a 








a DECISIONS, RELATING TO ‘tan PUBLIC. LANDS. , 


“Hoo. anid 110, ‘omitted.:]) . 


AE IL: The. fact that-a. oartain: tract: ‘of iandt is desided ‘upott Hi testis 
ee jae to be mineral: in. character. is. by no: means: equivalent to an... 
“award of ‘the land: to-a. miner. In order to secure a patent: for: such Pinte, 
oo land, -he- must. proceed as In: other baru in: accordance with. the fore- ee 
oe . going” regulations:: - pa ee eas 
“oo... Blenk forms for proofs i in mineral cases are 2 not furnished by the eS 
a / General Land ( Office. | a ee a a 


“TERRITORY oF ALASKA. 








“119, are 13, act of. May 14, 1898, according to: native. bord. aie ES 2 


os. gens. of Canada “ the same mining rights and privileges” in the Ter- oe 
> pitory of Alaska as are accorded to citizens of the United States im 
~.. British Columbia. and: the Northwest. Territory. by. the laws. of ‘the. (ee 
ens Dominion, of Canada, isnot now-and never. has been: operative, for. oe 
the reason that the only. mining rights" and privileges eranted toany 
-.. person. by. the laws of the Dominion of Canada are those of leasing . 
‘mineral Jands upon the payment: of a stated royalty, and the Tam gos . 
one laws of the United States make no provision for such leases: 60 


118. For the sections of the act of June 6, 1900, making. “Parthier:.:2: 7 


s provision for a civil government for Alaska, which provide: for the =. 


s = establishment of recording districts and the recording of mining loca-. . - ich 


tions; for the making « of rules and regulations by the miners and for : 


- the legalization’ of mining records; for the extension. of the mining oo! a 


ren - laws to the. Territory of Alaska, ‘and: for the: exploration. and mining © 


of tide lands and lands below low tide; and’ relating to the rights of a s oe 
~ Indians ‘and Perse copdueling 8 schools ¢ or eons see “page 21 a: fs 


this circular. 


"MINERAL LANDS WITHIN: NATIONAL FORES TS. 


“114. The act of. June. 4; 1897, provides that “« any mineral. lands a oe eer 


| © : any forest reservation which have been or. which may be shown to be. 


such, and subject to-entry under the existing mining laws of the. - ve 


1 United. States:.and:the rules and regulations applying thereto, shall | Soe 
~ egontinue to be subject. to such location: and. entry,” notwithstanding eee eT 


~ the reservation. ‘This: makes. mineral. lands in the. forest. reserves > poe 
«subject: to: location. and. entry. under. the. general. mining laws in ae Lae. 


are. usual manner, 


The act also provides that « The: ‘Secretary. of. the: Interior. may 


es permit; under regulations to be. prescribed. by him, the use of timber 5 
See and: stone found upon such reservations, free of. charge, by bona fide 2 oe 
aes settlers, miners, residents, and prospectors for minerals, for firewood,» 
ae fencing, building, mining. prospecting, and other. domestic purposes,’ 9 © > 
as may. be needed by such. persons for such ° ‘purposes; ‘such timber to. 9 20 


ve be used within the State: or Fy STTACOFT, : ‘espectively, where such: h'reser- ‘ ups 


"Transfer of National Forests. . ios ee 


“het of February’ 1, 1905. (33 Stat, 628). 


“The  Seietay of the Department of Agricalture a. From: ‘atau _ oe 


"y oo gm the passage of this act, execute or cause to be executed all laws 
2 ‘pubhe-} lands: heretofore or: hereafter Teserved. under the. - 













SURVEYS OF ‘MINING CLAIMS. 


"General Provisions, 





SeAOSY 80 - DECISIONS RELATING ‘0. THE PUBLIC LANDS. oS Ever. 8 


fa provisions rot sctic ere four of the net entitled én! act: 6 ate a 

_ the timber-culture: laws, and. for other. purposes,” approved March —~ | 

os BY 1891, and acts supplemental to and: amendatory. thereof, after such =» 

Tena lands have been so reserved, excepting such laws as: affect the survey-- 0 8 

Se ee oe “prospecting, | locating, appropriating, - entering, - Feltnguishing, Pio 
eg te pocony syne, ‘certifying, or patenting of any. of such lands. aa 

fee AIOE ees information | see Use Book—Forest Service. ye 


ns on Pa: . : 


415. Sunde = eciow 2334, Revised Statutes, the” United States San a 


, . veyor general “may appoint. in each lard district containing mineral. 


- lands as many competent. surveyors: as shall apply for appointment to pe 


~ . survey mining claims.” | 


116. Persons desiring such. appointment should therefore: file their | Ve 


: : “ “applications with the surveyor general. for the district. wherein. ap 4 : 
; -pointment, is asked, who ‘will furnish all information necessary. Gare e 


SI17.. All appointments of mineral surveyors must: be submitted to = | 


one the Commissioner-of the General Land Office. for approval: © | 

.... -118.-The surveyors general have ‘authority to.suspend or - revoke. | 

“-.. the appointments of mineral surveyors at any time, for cause, and 
Te t08 suspend. or revoke the appointments at such’ times as the bonds ; 
~ become subject. to renewal under the act of March 2, 1895 (28 Stat., 

of 808), for reasons: appearing. sufficient to sustain a ‘refusal to ‘appoint | 
>." in the first. instance. ‘The surveyors, however, willbe allowed: the. - 
_~ right of appeal from. the action of the surveyor. general i in the usual. 
manner. The appeal must be filed with the surveyor’ general; who - 
“will at once. transmit the ae with. ¢ a ou, 7 por to the General : 


Land Office. (20 L.-D., 288.) 
2°, 149. [Omitted] ~ 


~~ .120: Neither’ the. surveyor ponaval nor he. Conmieione: of the: 
-- General Land. Office has: ‘jurisdiction ‘to. settle differences relative-to 
the payment: of ‘charges for field work, between. mineral surveyors - 


= and. claimants... These are matters of private ‘contract’ and’ must:be 


| oe i. aay on: “the most: prem tine tertiis:. 


enforced. in the ordinary manner—i.. e, in the local courts. The 
Department. has, however, authority: 40. investigate charges affecting ae 
: pence official actions. of: mineral eu ey Ores and wall, on. Sunicient: nie ve 


122. The: schedule of charges-for. office pork should be as Sion ‘as oh . — oo 


193. [ Omitted. J. 


or 194, Mineral surveyors will address all official cotimuhiéations to . 
coe leans surveyor general..- They will, when.a. mining. claim is the. subject aoe 
<-> of correspondence, give the name and survey number. ‘In replying 
~ to letters ‘they will give the subject. matter and. date: of the: on 
..  Phey will promptly BOR. the putes ot seers 6 of ay. change 7a 1 ee 
pe an “office: eases bots | oe ee 


ee Ah ORS eee, Aste RES ost ae . 
vo te © oc gens a : 
A = tine . musisien feet ‘ . 
— i 





- a. a possible, No additional charges should be*made for orders for  .  _ 
_ “amended. surveys, unless the necessity. therefor:is clearly the fault of == 
a the claimant, or. considerable additional office. work results therefrom. coe ne 








oo aS DECISIONS: RELATING To THE PUBLIC LANDS. 


eee 198. ‘Mineral : siirveyors should keep: a. completa: ee of é eich Pay oe 
ee es made by: them. and the facts coming to their. knowledge at: the. geo 
~~" time, as-well as copies: of-all their field notes, reports, and official cor-- 
“> respondence, in order that such evidence may be readily produced: ©. 
«when called for at any. future time. . Field notes and other reports: 9. = 
= must. be written in’a clear and legible hand or typewritten, in-non-- - 
_-~ copying ink, and upon the proper blanks. furnished ratmitonely. a ak 
_. «the surveyor. general’s office upon. application therefor 
3 _» lineations or’erasures will be allowed... Pr as 
cae = 126. No. return. by a mineral: surveyor: “will. be ee as s official oe ae 
ae “unless it.1s over his signature | as a United States mineral surveyor, = 9. 1) ~ 
~ and made“in pursuance of a'special order from the surveyor general’s 
. office. After he has received an order for survey he is’ required 10.0 Se 
make the survey and return. correct field notes thereof to the surveyor: ee ee 
ve _ general’s office without delay. os eee 
~~ 497. The claimant: is required, in. all.¢ cases, 10° ee ‘satisfactory ee ea 
7 arrangements with: the | ‘surveyor for the payment. for his servicesand. =~ 
_. those of his assistants in making the sULVey; as the United States will bee 
Bue ‘not be held responsible for the same.. Lae oe 
~* 198. A mineral surveyor is precluded ‘from: acting, éither directly. ee 
“or indirectly, | as attorney in mineral claims. His duty in any partic: © 3 
ular case ceases when he has executed the survey and-returned the ° 
» field notes and. preliminary plat, with his report, to the surveyor. 0 
.... general. He will not. be-allowed to prepare for the mining claimant - 
- the papers in support: of his application for patent, or otherwise per- 


form. the duties of an attorney before the land office in connection. 


. with.a mining-claim.. He is not. permitted. to combine the duties. of 
‘surveyor and notary public i in the same case by administering oaths to: 
the parties in interest. It is: preferable | that both - preliminary and» 
‘final oaths of assistants should be taken befére. seme. officer duly 


authorized. to administer oaths, other than the mineral surveyor. In- 


eases, however, where great. delay,. expense, or inconvenience would: 

“result from a strict compliance with this rule, the minéral surveyor is — 

~ authorized to administer. the necessary: oaths to his assistants, but'in. - . 

each case where this is done, he will submit to the proper. surveyor 

~ general.a full written report of the circumstances which required his. © =». 
_. stated action; otherwise he must have. absolutely nothing to’ do -withs. 20.0008" 

... «the case, “except. in- his. official : capacity. as surveyor He will: ee ae 

Pees employ chainmen: interested. therein i in ee manner. 1 Os 


a a "Method of Survey. : 


~ 


3 199, The. survey "anaidé and returnéd: must, in. every case, ‘be. an ee 

ce actual: survey on the ground in full detail, made by the mineral Subs 
. ..-veyor in person. after the receipt.of the order, and without-reference =. 
eos. to any: knowledge. he may have. previously. acquired by reason of 9.90 0 0 

 . having made the location. survey or otherwise, and must show the «=. 

o>. actual: facts. existing at the time. This precludes him from. calculat- _ Ce 
“ing the connections to corners of the public survey and location mon- > 
+.‘ uments, or any other lines of his: survey through prior.surveys made 
--” by-others and: substituting the same for. connections or lines of the’. ©. 
_... survey returned by him. The term survey in this paragraph applies. = 
ee not. only to the usual field work, but: ee to the: examinations s required © oe 


xy 























oe Ceo : "DECISIONS: RELATING TO THE PUBLIC LANDS. fron oo 


ee oe the: Pe of affidavits of five hundred dollars. expenditure, a 
oe descriptive reports on placer claims, and alk other reports. — a ee 
3... 180. ‘The survey of a mining claim may: consist of several contigu- gS 
Ses ous” locations, but such ‘survey must, in conformity with statutory ©. ~~ 
2. = - requirements, "distinguish the several locations, and exhibit the bound. ages ae 
tas aries of each. The survey will be given but one number. : ee 
o-* .-< .181. The survey must be made in strict: conformity, with, or. be oe ee 
oe ee embraced wwithin, the lines of the location upon which the order is eee 
based. If the survey. and: location are identical, that. fact:must be) 
clearly. and. distinctly stated in. the field notes. Tt not-identical, a 
.. bearing and distance must be. given from each established corner ‘of: oo 
| survey: “to. the corresponding cortier of the location, and the location. 
_. corner must be fully described, so that it can be. identified. The lines °° 0 
_. of the location, as. found. upon: the ground, ‘must be laid down. upon’ 0 
the preliminary. plat in such a, manner as | to. contrast and show their» be gto 
ee. relation to the lines of survey. i eee 
-... 182. In view of the principle that courses “ghd. distantes must give sae 
way whenin.conflict with fixed objects and monuments, the surveyor: 
will not, under any circumstances, change the corners of the location 
. for the ‘purpose of making them conform to the description. in the... 
record. If the difference from: the location. be slight, it may be > 
“plained in the field notes. | 


188. No mining claim: located : subsequent: to May 10, 1879, should poet 


~ exceed the statutory limit in width on each side of the center of -vein.: 


or 1,500 feet in length, and all surveys. must close within 50-100 feet 


“ant, ‘000 feet, and the error must not be:such.as to make the location. 
e “exceed the statutory limit, and in. absence of other-proof the discovery’ 
point is held to be the center of: the: vein:'on the surface. - The: ‘course 


| and length..of the vein,should be marked upon the plat: 


134. All: mineral: ‘surveys. must‘ be.made with a transit; ath ‘Or. 
: without solar-attachment, by which the meridian can be determined. : 
°° -4ndependently of ‘the magnetic needle, . and all courses must be re-* 

ferred to the true meridian. The variation should be noted at: each 





corner of the survey. The-true course. of at least’ one line of each 


. survey must be ascertained. by. astronomical observations made at the» 
time of the survey; the data for determining the same and. details 
as to how: these data were arrived at.must:be given. Or, in-iew of — - 
... the foregoing, the survey must be connected with some. line the true... 
"> ‘course of which has been previously established beyond: question,. and => 
‘in a similar manner, and, when.such lines exist, it is desirable in all = 
-... eases that’ they should be used. as a proof. of the ay of subse-- Ce 3 
Ne quent. work. _. Se ae 
~. "185. Corner No: 1. of an O6ation: embraced 3 ina ‘survey. rust’ oe 
aoe connected: by course and distance with nearest.corner of the public re ee 
-. survey or with a United States location monument, if the claim lies. 
«within two. miles of such ‘corner or. monument. Tf both. are within | ee 





- é - the required distance, the connection. must be with the corner of the ca 
». public survey. - ee 
186. Surveys. aad connections of tinerat ‘claims: may he. made in : 





ise es suspended. townships in.the same manner as though the claims were... 

~~. -ywpon unsurveyed land, except as hereinafter specified, by connecting =~ 
them with: independent: mineral‘: monuments, At the same time,'the =.) 
oo. > position of any: publie- land corner which - may ‘be found i in the neigh-"- } * 
ee Eotood of the claim should be: noted, SO: that, : in. case. of the: Sue tte 





"DECISIONS ‘RELATING ‘TO. THE PUBLIC LANDS. 





ee Ge of the’ townatitp. ‘from ‘suspension, “the position: of the aim can. nbe ey 

err shown: ‘on the plat. » ee 

- 187. A: mineral survey. must. ‘not ‘be. returned ie ae, comeuonss 

_.» made only with a corner of the public. survey, where the. survey of 
the township within’ which. it is ‘situated is under suspension, nor... 

as ee connected with a mineral monument alone, when. situated within the. 908. 

~ . Jimits’ of a township the regularity and:-¢ correctness of the: survey Of eee 

a which 1 18. unquestioned... os ee 
138. In making an. official survey, ¢ corner ’ ‘No. £ “of ‘ach: location. {one 
we ‘must. be established at the. corner nearest: the. corner ‘of the public en 
survey or location monument, unless good cause is shown: for. its: being =... 
_. .placed otherwise. If connections are given to-both a corner of'the 
public survey and location monument, corners Nos. 1 should be Placed. Bes 

~ at the corner, nearest the. corner of the ‘public survey. : one ee 

» 3.189. In case a survey is situated in a district arene: tieve: are. no 

a corners of the public survey and no monuments within the-prescribed == 

_. limits, a. mineral monument. must. be established, in the location of © = 
which. the greatest: care must be exercised. to insure ‘permanency: as: tO 
7 site and construction. (See,.also, provisions of par. 390.) ie 

140. The site, when practicable, should be some prominent: ‘point: ee 
7 visible for a. long. distance: from every: direction, and should be so. | 
--chosen. that the permanency of the monument, will not be endangered | 

by. snow; rock, or landslides, or other natural causes. ee ee 
-"14t. The monument should consist. of a stone not less: than 30 inches ead 

- Jong, 20 inches wide,-and 6-inches thick,-set. halfway inthe ground, _ 

“with: 4 conical. mound. of stone 4 feet high: and 6 feet. base alongside. . — 

~ The letters: U..S. L: M., followed by the consecutive number of the ~ - 
monument.in the. district, must be plainly chiseled upon the stone. “If _ 
~-Impracticable to obtain: a-stone of required. dimensions, then a post 8 
. feet long, 6 inches square, set 3 feet: in the ground, scribed as for a. - 
. stone nionument, protected. by a well-built conical mound of stone of ©. 

- not less than 3 feet high and 6 feet base around it, may be used. The =). 
~~. exact point for connection must, be indicated. on’ ‘the monument, by. ab Se ea: 
- X chiseled thereon; if a post is used, then a tack: must be driven. into . 

_ the post.to. indicate the point. : Seed 
. . 142. From.the monument, cotinections ‘by e course y and distance must cee 
— be, taken to.two or three bearing trees or rocks, and to any-well- -known, | ee 

and. permanent objects’ in the vicinity, such as the. confluence of = 9. 
streams, prominent. rocks, buildings, shafts, or mouths. of adits.°. 00) 
Bearing. ‘trees. must: be. properly scribed’ B. “T. and: bearing. rocks’. 2572 
* chiseled B. R.. , together. with the ‘number. of the location: monument; © 
+ the-exact. ‘point. on. the tree or stone to which the connection is. taken a 
.. .- Should be indicated by a cross or other unmistakable mark. Bearings -. - 
~~. ghould.also:be taken, to prominent. mountain peaks, and the approxls) 8! yc) 
: ~ mate. distance: and. direction ‘ascertained: from the nearest. town or = 9° 

-—. mining camp. A detailed description. of the..locating monument, = = > 
Coo with a topographical map of its location, . should: _ Turnishied the ee 


ee = Z fice of. the SUIV eyor. general by the eulNey or 


- 143. Corners may’ consist of -. 


- First; A stone at least. 24 mached long: set 12 “inches i in the’ e ground, ee 


ct tte a conical mound of stone 14 feet high, 2 feet base, alongside. 





—.. .. Seeond. A post. at least 3 feet: long by. 4 inches square, set: 18 . oe 
en inches 3 rth the. sromnd and surrounded by a. substantial mound of ti stohe 2 i 














Third. A rocks in. ale 





"DECISIONS RELATING TO TAR. PUBLIC LANDS. TO AIORE i 


<'...A’stone should always be used. foe a corner + when possible, and Lee 
el ae when. so used the ‘kind should be stated: Be ee. 
- 444; All corners must-be established in a: permanent, aiid workinan 


oe like: manner, and. the corner and survey’ number~ must’ be. neatly oo 5 
oe. chiseled: or scribed: on the sides facing the claim.” ‘The exact corner OA) agate 
“>: point must be-:permanently indicated onthe corner... When a rockin =| 
= place is used, its dimensions above ground must. be. stated and a ee Paes 


eg" ae chiseled at the exact ‘corner: point. — ee 
ee f45e In: case the point forthe corner be inicdessibls ¢ or’ sansuatal ies ee ae 


ee witness corner, Which must: be marked with the letters W: C.in‘addi- 
ee os Hon, to; the corner and survey number, should be established.’ heer. 
witness corner should be located upon‘a ‘line of the survey andasnear 
as possible to the true’ corner, with. which it must be connected by  ~ > 
-- . eourse and distance. The reason. why: it is impossible or. impracti-" es 
~. * eable to:establish the true corner must always be ‘stated inthe field - 
- notes, and.in running the next course-it should be stated whether the, 
ee start 1 is made from the true place for corner or from ‘witness corner. 


146. The identity of. all-corners shouldbe perpetuated by taking? 
courses. and distances to. bearing trees, rocks, and ‘other objects, as © 
_ prescribed in the establishment of location’ monuments, and when no. 
_... bearings:are given it-should be-stated that no’ bearings are available. — 
Permanent objects.should be selected for bearings whenever possible. ee 
147, If an official mineral survey ‘has-been made in the vicinity, 
within a reasonable distance, a further connecting line:should be'run~ 


-to-some corner thereof; and in like manner-all conflicting surveys and. 


oe locations should be so ‘connected; ‘and’ the corner with which. connec-. a 


tion is made in each: case: described... ‘Such: connections will be made ~ 


and conflicts shown. according to the, boundaries of the neighboring He 


OF conflicting claims.as each is marked, defined, and actually estab-. -- 


lished. upon the ground... The: mineral: surveyor ‘will fully:anc "specif- a 
. ideally state in his return, how and by what visible evidences he: was 


able to identify on the ground: the several conflicting surveys and. 
~~ those which appear: according to their returned tie or boundary lines 
_ to conflict, if they were so identified, and report-errors or discrepan- , 


cies found by-him in. any: such. surveys. In the survey of contiguous oe 
-. © @laims which ‘constitute a consolidated’ group, where corners are com- 
“mon, bearings should: be: mentionéd but ‘once. a 


148. The-mineral surveyor should note carefully all dopaetaphicll. | 


| = | * features of the claim, taking distances . on his lines to intersections ee 
with all. streams; gulches,- ditches, ravines, ‘mountain ridges, roads, 


trails, ete.; with their ‘widths, courses, and: other data that may. be. eee 


oe “required to- map them:correctly. * All municipal’ or private. improvp~ ee ce 


a “ments, such as. blocks, streets, and buildings, should be located. » ee 
449. If, in running the exterior lines-of a claim, the survey is tude ee 


8 to conflict with the survey of another claim, the distances to the points  .” 
--. of intersection, and the courses and: distances. along ‘the line inter- =... 

“. ~. “geeted from an- established. corner of such: conflicting claim to such Gis ee 
= points of. intersection, should be described i in the field notes: Provided, > 
_.- “That-where a corner of the conflicting survey: falls within. the claim » a 
Sto ese bemg’ surveyed, such corner should be selected from which'to givethe = = 
> bearing, otherwise the corner nearest ‘the intersection should. be =~ 
hee _taken.- The same:-rule should govern in the survey of claims embrac- ie te 


oe eee ing two or more locations the lines of which intersect, . ion 
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Se 150. A lode ‘and: ‘ill. site claim in one Survey. will ie distinguistied peaee 
oe by. ‘the letters A and B following the number of:the survey.. The.cor- 0° 
. ners of the mill site will be numbered independently. of those of:the;. 2k" 
-- > Jode. . Corner No.. 1.of the mill site must. be connected: with. a. corner™ a ee 
OL: the ‘lode claim as well-as with a corner: > of the. e-pablie: survey: on eee 
ee we United. States location. monument. 7 


ee ous: Sc or lode focations are included as one. y élaim i in oné Spin aes 8 
_.. there must be given to the corners of each location constituting the ~~ 
~ . same a. separate. consecutive numerical ‘designation, beginning: with oe 
Pe -corner: No. 1 in each case. oe ee ee 
fe kes, Throughout the: description. of the ; survey, after each. reference.” ee 
ee to. the lines or corners. of a location, the name thereof must be GIVEN, 
and ak unsurveyed, the fact-stated.. If reference is made'to a location ~~ 
_ .Ancluded‘in a prior official survey,. the. survey. number must be given; 2 
“. followed by the name of the location. Corners should — described oe 
_ once. only.:. } aa 
ee 1585 The: vobal area. Doe eack ccation. and ace the area, in. eonilict “92 Lok 

- with each. intersecting survey or. claim should be stated. But when 9 - 
- locations embraced in one survey. conflict with each other such con- °° 

-fliets should. only ‘be stated. in. connection. with the’ location: from. ee 


_ which the conflicting aréa is excluded. 


154. It should be: stated particularly. whether ‘the ‘elaine | ‘is. ; upon cs 
surveyed or unsurveyed public. Jands, giving in the former case the: 

quarter section, township, and range in which it. is located; and the. — 
~-~'gection lines should be indicated by: full lines and the quarter- -section of 


m lines. by dotted lines. 


a 155. The title-page of. the field ‘notes: mst, contain the post- -office i“ 
yas address. of the claimant or his authorized agent... se 
156. In the mineral surveyor’s report of the value of ihe Tapreres. 7 
a ments all actual expenditures and mining. improvements made by the . ... = 
claimant or his grantors, having a direct. relation to the. development: ee! 


of the claim, must be included in the estimate. 


157. The expenditures required may be. made- ior the. surtaca, or a 

aos ne running a tunnel, drifts, or. crosscuts for. the development. of the. 5 

2 elaim. Expenditures. for drill holes for the purpose. of. prospecting ee 

vos 2 and: securing . -data upon. ‘which further development. of: a group. Of. oe. ee 
oo lode. mining ‘claims: held ‘in common. may be based..are available to-.. 00°” 










~ ward ‘meeting: the: statutory provision requiring an expenditure of ee 


five hundred dollars as.a basis for patent as to all of the claims.of =~. 
_.. the group situated in close proximity to such common improvement. ee 
ae Improvements. of any. other character, such as. buildings, machinery, = =~ 
~-: orf roadways, must be. excluded from the estimate, unless it is “Shown 8 
“clearly that they are associated: with actual excavations, such as cuts, ~~ 
-... tunnels, shafts, etc., are: éssential to the practical’ development. Of Po 
ae and. actually facilitate the-extraction of mineral from the claim. == =. 
so 458 ANl mining and other. improvements: claimed: will be Ipenced = eee se 
ou BE: courses and. distances from corners of the survey, or. from points. 
on thé center or side lines, specifying with particularity and detail 9.2.07... 
“the dimensions: and character of each, and the. improvements upon 
~~ = each location. should be numbered. consecutively, the point of dis- 9 93 
“. covery being always No.1.. Improvements made by a former locator = 
~. who has’ abandoned. his: claim can. hot be included in: the: area oe. 
— ae should. be: described and. Ngee, in 2 the notes and Plat... Ce 














ew ae 


i ae “459. Thi case: éf's a lode ad qiill-site. cbatite: in’ ‘the. same: > survey. ethene 
2 ee expenditure of five hundred. dollars must be ‘shown upon the. dode ) 
Sa “160. ‘At: the valué ‘of: the labor’ and Tdiprovementa: upon a ‘mineral. cas 
2 ag 2 ines is less than five hundred dollars at the time of survey the min- . | 
oe eral surveyor. may file. with the surveyor general supplemental proof. 2 
"showing five hundred dollars. expenaitare made Prior to the expira- i 
tion of the period of publication: oa 
rs 161.-The mineral. surveyor will retin with. fe field Holes a prelim: aoe 
a inary: plat on blank sent to him for that purpose, protracted onascale’ - - 
of two hundred feet to an inch, if practicable. In preparing plats the ©. 
-)- “top is north. Copy of the. calculations of areas by double meridian 
.... + distances and of all triangulations or traverse lines must be furnished.” 
~The lines of ‘the claim surveyed should be ‘heavier than the lines. of ee 
cos __ ‘wonflicting claims. - | oS 
162. Whenever a. ‘survey chas basin: repertad: in error the. surveyor ae 
: may, J in the. discretion of the ; surveyor general, be required promptly —. 
-. to make a thorough examination’upon the: premises and‘report the. 
-- result, under oath, to thé surveyor gener al’s office.’ Incase he finds ©. - 
his survey in error he will report in. detail all discrepancjes with the — 


as intending to invest surveyors general with jurisdiction to try and... 
determine purely adverse claims'to mining ground, and the pr -ocedure: a 
herein prescribed shall not. be: resorted to. in any case where it is. 
~ os. > apparent that the controversy is not. one concerning the professional 
 -.- efficiency of the surveyor, or the accuracy of results achieved ‘by the 
J mnethods: employed. by him in the execution of the survey, but relates... 
ve substantially to the relative merits of rival claims to the s same parcel < 
20 of ground. * a 
ooo 168.The mineral surveyor Found i in i error, OF, Te both. are in’ ‘error, - a 
ae ‘the one who reported. the same, will make out the field notes of the - ~~ 
ae _ jomt survey, which, after being duly signed and. sworn ‘to. by both ~ ae 
os parties, must: be transmitted to the surveyor general’s office. Se eae 
-.°. *- 164. Inasmuch as amended surveys are ordered. only by ‘special eee 
instructions from the General: Land Office, and the conditions and... 
circumstances peculiar to each separate case and the object sought by. 
the required amendment, alone govern all special matters relative to © 
oo. the manner of making such survey and the form and subject matter 
_ >. ‘to be embraced in the field notes thereof, but few general rules appli: ers 
ea cable. to all cases can be laid. down. . © eee 
aes i) expense or amended surveys, including amendinent: of plat and eee 
a ee “fala: notes, and office work: in the Surveyor, ‘generals. office wall bee eee 
ee. bome by the claimant, ee ee ee ae cr ae 


ee ge PS a eT ee: Oe 





of 





original survey and submit any explanation he may have to offer as 


to the cause. If, on the contrary, he should report his survey correct, 
the surveyor general will, if necessary, order a joint survey to. settle... 


the differences with: the surveyor who reported the ‘error. ~A joint 


«Survey must ‘be made within ten days after the date of order, unless’. 
- -gatisfactory reasons: are submitted, under oath, for a. postponement. 
The field: work must in every sense ‘of the term be a joimt survey, and 
‘not'a separate survey, and the observations and measurements taken 
with. the: same instrument. and chain, previously: tested and: agreed -_ 
ss Upon. a se 


Nothing « contained + in 1 ‘the foegoing: paragr aph. ial be feofatrued | 


_ DECISIONS RELATING TO THE PUBLIC. ‘DANDS: “vot fe 
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ae ie sired and the eee ‘s ‘ainended ie hist t be used before the word . rp re 
foe > wherever it occurs in the field notes. . ts a ae 


167. Mineral surveyors are. required. to make full ‘examinations’ ofS oo 


"all placer claims at the time of survey and file with the field notes Be 


| ‘descriptive report; in: which will-be described— 


(a) The quality and. composition. of. the soil, and. the kind. and He e 


- Z * amount of ‘timber: and. other vegetation. 


(b) The Zocus and size of: streams; and such other matter | as. s may a ee 


| appear upon the surface. of: the ‘claims, 


-(¢) The character and extent of all surface and underground. Sorkes rae 


- ings, whether: placer - or ‘lode, for. mining purposes, oeating: = a . aoe 


ae 


ae : deceribing: them. 


“ (d). The: ‘proximity ‘of cantare OF trade: or. ‘rédidence:. ee 
(e) The. proximity: of well- known systems of lode deposits or. r of, 


| individual Jodes. a : oe 


(f) The use.or. ‘adaptability. of: the claim. for ‘places: mining, and 9 mae 


oe “whether water has been brought upon it in sufficient. quantity to mine. oe a 
oa “the same, or whether.it.can be procured for that purpose.» oe. 


(9g) ‘What: works or expenditures have been made by. the dloiigent:. ; a ore 


- oor his grantors: for the development of the claim, and their situation: 7 Ze 


te and location. with respect to the sameé.as applied “for. 


= at the time. required. i in the examination of the returns is increased. by: 





oe one or more disinterested persons. ° 


ae interest, as. assistants 3 in making Surveys: of mineral claims will not be 
allowed... : 


> returns made in conformity: with the foregoing instructions. - - Errors 
in the. survey must be corrected at: the. surveyor’s: own: expense, ‘and: 


>. peason of neglect. or carelessness, he will be required to make an-addi 
os tional: deposit: for office work. : He will be: held to a:strict. accoun 
o. ability forthe. faithful discharge. ofthis duties, and will be required. to. 
observe fully the requirements and. regulations in. force : as to making 
.. “mineral surveys. .If.found. mcompetent.as:a ‘surveyor, “careless in the 
. discharge of. his: duties, ‘or guilty: of. a: violation of said ‘regulations, 
ce appointment: cee ‘be: @ Promptly, revoked. - ae | 


Ces - Approved 
“ee OE. a 








(Ah) The true situation of all: mines, salt licks, salt springs, avd wail ; ee a 


“+ sites which come to the surveyor’s-knowledge, or a: report by: him ‘that: eee ‘ 
ae MONS exist on the. claim, ‘as the facts may warrant. ° eR en 














(4) > Said report. must be made under oath and duly corroborated iby 


-168. The employing of: claimants, ‘their: ‘attorneys, < or: . partis in ae 


“169. The. field atk uct be accurately, od properly performed ‘and | 





ow ILLTAM « Sexy, G omnis om 





eee pe Paaees e - ee 
"st. Assistant  Seoetary. ee ee ear 
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eas _ INSTRUCTIONS: UNDER, ACTS oF JUNE 22 AND 25, 1910, AND D eee 

| Deranrsean'r OF THE a Ieraion. * oes 
Ct ee ee eS . ‘Washington, March 6, toil. 

eee. ‘The Coackdasrenien: OF THE Gunna Lanp Office. -- oa 
ae Sir: The act: of June 25, 1910. (36° Stat., 847), iroyides 4 tae ‘the 
oe 2) President may,;-at any. time in his discretion, temporarily withdraw - 
from: settlement, location, sale,-or entry. any of ‘the public lands of ' 
oo) the United States, including Alaska; and reserve the same for water- 
(power sites, irrigation; classification, or: other’ public purposes, to: be 
..-. specified in the orders: of. withdrawal, such withdrawal to remain 

ee “In force until revoked by him or by an. act: of Congress. ooo 
“Section 2 of the act‘ provides that lands so withdra wa shall: at 





all times be’ open: to exploration, discovery, occupancy, and. purchase - ee 


oy under the mining laws, excepting those relating to coal, oil, gas, and. 


~~ “phosphates, there being a‘ further provision, however, ‘to the effect 
“oS that the order of: withdrawal shall not: impair: or. affect: the “Tights. 

-. . of any person who, prior to the date of the withdrawal, is a bona =. 
fees AEE occupant or claimant of oil or gas’ bearing lands, ‘and: who at’: "> 
_.sueh- date 1s: in diligent, prosécutiqn | of work leading to the discovery ~~. 
of: oil or gas...’ No hard or fast. rule canbe established fixing: the ~ 
aoe amount. of work which: must have been: done. by the. occupant proses 
euting work. leading to the discovery of oil’or gas. * Each case must... 
rest. upon its ¢ own: showing. of diligence when, application for patent eras 






The shiak of : field. aiicon should. be ‘advised: of all such: ‘abplicas: = 7 


nt Hone and shouldbe. prepared to submit. showing, if ‘possible, befor e es 


i os the j issuance of final certificate of. entry... 


>>. .s'This*section’ contains further provision : “to. ‘the. ‘effect. -thiit! ‘there: eee 
eee shalt be excepted. from the force and effect. of any withdrawal all: -- 
“. Tands-which are on.the date of withdrawal embraced:in:any lawful). 
“homestead, or desert-land entry: theretofore made or upon which any ~~ 





-» valid settlement has been made;-and is at:that time being maintained ae 


ee and: perfected pursuant to law. Applications to make nonmineral. 








S _ thereon. 






: of lands oa eaten a metalliferous. minerals only. 





“entries by. settlers claiming the benefits of the above-mentioned: pro- a 
“visions of. section 2 willbe. referred. to-the chief of the appropriate 
field division. for’ investig zation. and report before final action is faben ns 


oo “Withdrawals ‘provided: ‘for. ‘ander this: fee inéhide- those: ‘made: for 
the. purpose: of. classifying: coal: lands, and. it. seems: ‘that. after thes. 





oe 1 Sec. 2. amended: ‘Dy. act of. Aug. 24, 1912, “to ermit exploration, location, and | purchase. oo 








ue 











anes _ MopIrToAnION oF OUTSTANDING 0 ORDERS, OF, : WITHDRAWAL. 


oo Rrorsrens, AND s Ruchivens., 


ee 24,1912 (87 Stat. L., 497), amending section | 
Sonerees approved June 95, 





Se piss oe of this. act. the, previous. coal. withdrawals | were e renewed : 
oe thereunder. ee cs 
oo. Phe-act. of. Marek 3, 1909 (3B. Stat., 844), 3 is for thé: protection of: ne 
es sucrnce. rights. of. onmineral . ‘entrymen. where. the lands were: sub-~ °°” 
- >. sequently. classified, claimed, or reported as being. valuable for coal, .- <> 
woe, and-the act of June 90... 1910. (86 Stat., 588), provides for the: allow... oe, 
ance of:-certain. nonmineral entries ‘for land having been withdrawn 
or classified..as coal lands... These acts have separated: the. surface: eo. 0oas 
~~ from the coal. deposits for the. purpose of allowance of certain non- =... 
-».. mineral entries, and it.is not believed. that the act of June 25,1910, 
“ander: consideration™ “was: intended, to. repeal said /.acts.- “Therefore, oe 
_.\. where applications are presented. to make final proof on. nonmineral 0 
_ -» entries made. prior to withdrawal,.for the purposes of classifying the ~~ 
goal. deposits, the disposition of such applications. should be made:.: - 
wot. © with especial reference to the. provisions of the act. of March 38,1909, > 
oar _supra, and as to such lands certain nonmineral entries may. be. allowed, oe 
as ‘provided for by the act of June 22,1910, SUPT. notwithstanding. i. 
ae : their withdrawal ‘under act of Ju une: OB. 1910. re 
Ags ce Sa Mineral. applications. for. mining: ‘claims perfected upon oily “pas 
oe See phosphate lands prior to withdrawal, or for such..claims ‘upon ° 
~~ Jands chiefly valuable for. other ‘minerals, whether. perfected: before 2. 
.. or after withdrawal, or for claims of. the latter class within. power- | 
>. esite. withdrawals, anid: applications to submit. final proof: upon home- :~ 
s  gtead, desert-land, and. -settlement. claims initiated. prior..to:.a: with-.” Oe 
ae drawal, ‘will be. referr ed to the chief of. field division, with.the appro- ~ 
2) os priate: ‘notation of the character of the withdrawal: ‘involved; in. 
—.. - aecordance with the: practice under paragraphs 5 et seq. ofthe cir- .-- 
cular of April 24,1907, supra, for: field-examination and full report. ‘*- 
~~. of all facts: touching the character of the. land and. affecting. the? ete 
ue’ validity of the location, claim, or: entry, as the case. may be, includ-. ere 
es. ing the possibility of water-power development, if any. oe 
_ =. In the administration of the act hereunder you will: also. be gor. ar 
ee ‘erned. by the'circular approved January 27, 1911, relative to. cooper- : 
ee ation, between the Geological Survey. and the General Land Office. 
ots, oo Ttis believed. that, ‘the “foregoing. will: enable 3 you:to properly. advise: ay 
ae Sie local. officers in all matters necessary ‘to’put this act into opera-" 
..: tion; and where an application is received not’ specifically. provided =... 
2s = TOL ‘herein, you will ‘act: upon the ee » aoxding: ‘agarieved. pares ee 
me a the: usual right-of. appeal. : aa 


ae sompootially, a ee ee oR. A Ba ALLINGER, eee 








a ‘Deparrunr ¢ OF THE: i Twreiion. 
ret aca ay Sean La Orrin, 
oo Washington, Cetober a, 1912. 





United States Tania: Offices. 


Syma Vou attention is called to. the: Be oe Congress approved 
ob the act ¢ of 





1910. 0.08 Stat.,-847).~ 








" DEOISIONS. RELATING TO ‘THE PUBLIC. LANDS. oo 95 oS 























eae ou will. ridte ‘that the} provision: “ol the’ iid act: of Ta une 598: 1910, as 
Py cg all lands withdrawn_under the provisions of that act shall, ‘at ee 
gli times,. be open to exploration, discovery; occupation, and’ purchase oe 
under the mining’ laws of the United States, “so far as the Same ee 
apply to niinerals. other than ‘coal, oil, gas, and phosphates,” is 
on ee ope ad by the amendment, so as to provide that such’ lands: hall: eee eae 
ee at: all. times, be open to exploration, discovery, occupation, and “pur Stn 
-..’ ehase under the mining laws of the United States, “sofar‘asthe same: 
We ees apply to metalliferous: minerals.” . By the: approval, on August 24, 0° 
1919. of the said act, all outstanding orders of withdrawal under the vos 
OS aes eG of June 25,, 1910; -were modified to conform to the act approved =. 

“  June.25, 1910, as ‘ainended by the act of August 24,1912; and, upon 9 

oe ee the approval of said last-named act, the lands embraced in such orders Bo eee 
-... ‘of withdrawal ceased to be. and are not ‘open to exploration, discovery, . 
...eeeupation, or purchase under the mining laws of the United States; i 
eee except for metalliferous minerals. = ae 
“+... These instructions ‘are in addition: and supplementary to instruc- ge 
oe tions of March 6, 1911 (36 L. D., 544)... Sey. eee 

oe ¥ou-will exercise care.in the. enforcement of this important modi- en 

Ee occia of the withdrawal orders. : ae ce ee 
we » Very be uceaaniae fg ae oe “Fp Danweee ae ere 
ay os She we ! " Commissioner. ae ae 





"DECISIONS ‘RELATING tO THE PUBLIC LANDS. - EVE: a 


| Approved: , a 
| Pers Assistant i Seoretory. 





RULE % ‘CIRCULAR. Or. APRIL 24, 1907, ‘AMENDED. 
oe Lee’ | Depanratent OF THE. ‘[tanror,. 
See -GeneraL Lanp Orrin’ | 
—. eh eee a ee : Washiogton, ¢ October 90, 1918. . 
on Risorsvens AND > ReGaivERs Bo fa ae re eae hes te 
gree United States: Dini 1 Offices. ee a es ee ee ee ee 
a ee ‘Sins: Rule ve of the cireular of April 24, 1907 (851 im Dy 681, 62) 
aD is ‘hereby. amended ; so as to: read. ADE Nghe: 
When copy of notice is. ‘returned with. indorsement not protesting: oe 
ee, the: validity of the entry, the register and receiver. will act upon. the | a 
vant _merits of the proof as submitted. a 
-. .*\ " “Where'returned notice by chief of field iivigion or cother ‘oflicer: pro- ee 
ce eee tests’ the. validity of the entry, the: register and. receiver will forward... 
“all papers to’ this. office without. action, except in cases of mineral’). 
"applications for patent. In mineral applications.for-patent the proof 
“> ghould be:considered upon ‘its merits,.and, if found regular, certificate 
7 Issued, although” a protest: may, have been: filed; but- the claimant’... * 
«should be advised-in.such.a case that. patent: will be. withheld by ‘the. 
General Land Office pending a. report: the chief. of field aon | ee 
=e ‘pon the dona fides of the claim. ee ee eae Lee See: 
ae ve, respectfully, i = Be Po eee a 
| oo ee cies Char Phiaabanés oa 
| A " Commissioner. 















peed: ag tik Aa eee oe 
aod “Anpamus “K ar ONES: ee 
Se ae inst. f Aseistand Seer tary. 








Deen 0 or THE RIOR, 
oe ‘Generat Lan: OFFICE 
Wanna, ul arch al, pa of eee 





a Recusmans 4 AND. A Recaviee 

—_ United. States Land Bftiea: o: Oe ee, 

os i | Sines. Your attention. is ‘ainseted to ie act: or Congress approved” 
es J, anuary 11, 1915 (88° Stat: L., 792), entitled “An act validating ©. 
oo... locations of deposits of phosphate rock heretofore. made i in. good faith au 
aaa under the placer-mining laws of the United. States? 
2... The-act. applies: only.‘to. placer-mining | locations. ‘ads: on. lands : 
as containing deposit: of: phosphate: rock. It. prescribes. that. phosphate; - 
Ste Eee Ioeations made 1 in 0 faith HDrior ia ihe. passage of, the. act, 


aes ‘be e perfected ander the se basrchutiities are, except & as sto lands ticluded ee es: 
“dn an adverse or ‘conflicting lode location.” Tt° authorizes. the issuance. Let tagiee, 

‘ of patents. for such: locations, where: the” provisions... of the. mining: Rae 

: laws 1 in: other respects have been complied. WIG. oo eae ns STE ce ee 
Tn’ addition ‘to: the usual’ proofs. claimants, : inder. all: pending and. wee As 

. Satire: applications based. on such’ validated Jocations, must, submit ~~ ree 
“evidence showing: that’ the assessment ‘work ‘has been. annually: per- 2 8 
formed up. to and including the. year: preceding that: in which.the 
-. entry certificate is: issued.': Such ‘proof may. be. mad by- filing. hes)... 
oe ‘original’ or authenticated copies. of the proofs: of annual: labor of) 2... 

2 pecord: in. the local recording office, ‘provided. such. proofs: are. definite — eke co Oe 
- “and specific.” "Where such evidence is-not’ available, a sufficient corrob-. 0 
"* “-orated affidavit; describing ‘the nature and giving’ ‘the approximate. © 
cost and. reasonable value. of the work done each year upon or forthe: 

_ benefit: of each’ claim included ‘in the: application: for patent, will “De ee 
accepted.” ‘Similar proof must be furnished ‘in suppert of all pending i ane 
eases, where the eritry ‘certificates are. outstanding, before. such entries eh ES 
will be: approved for patent, all’ else: being regular. as Ling! I GAE 

. ...'The act does tot apply to lands included in ‘an adverse or * conflict: pe as 

oes ing lode. location, unless such. adverse or. conflicting claim is. aban oy 
 ~. doned. ‘The: ‘usual statutory notice of the ‘application. must:have been 
oo. or will ‘be given in all cases. ‘Section 2325, Revised Statutes, provides... 
that if no‘adverse ‘claim’ is’ ‘filed during the’ sixty’ ‘days of eae ee ae ee 
foe | “at shall be assumed. thatthe applicant 1 Is entitled to a Patent ee. ae 
Cee and that no adverse claim exists.” ee ee rene 
“Where proper statutory notice has bedi’ given ‘and? no tailveiee. Sditta. ports 
nero or protests: has’ been ‘filed, it will be. conclusively: assumed, for. patent 29 0a 
>) purposes, that no. adverse or conflicting lode location: exists3: and that oe: 
of any-such ‘onicé’ ‘existed, ‘it has been abandoned. - ‘No new -notice, : ARCS 
~- thenotice' already given’ be found regular“and sufficien ull bere: - 
“ , + quired in ‘support of any. pending entry or application. 















- Anproved: ao | , 

~ AnpErEUs AL ‘Jor ONES, | : 
ee an First “Assistant Seordary. 
ae oe 8761" —22—V01 49——7- ee ee 


~~ : 4 











me - DE CISIONS, ‘REL ATING @ 20 1 THE PUBLIC LANDS. bes ok VOTH. gs 





aes “_INsrRveTIONS UNDER “ACT. OF JANUARY. ‘iy, 4915 (8. STAT. “1. - 

> 999). PROVIDING FOR. THE PURCHASE. AND DISPOSAL OF. CER tna oe 
"ss TMATN- LANDS CONTAINING THE MINERALS KAOLIN, KAOLINITE, - 
o> .s) SFULLER’S EARTH, CHINA CLAY, AND BALL CLAY, IN TRIPP 

een oo COUNTY, FORMERLY ‘A PART or THE ROSEBUD 1 INDIAN RESER- i = 
ee oe ATOM IN. SOUTH DAKOTA, | es ae a ee ea 











- Dararmeyr o OF THE. a Livventon, ee 
- _ Genrrat, Lanp. Ona, so 
Wanleegion sade ib, 100. ao 





oo | Roagren AND “Receiver, fs ee ee oo 
: _ United States. Land: Oftee,, ee oa ie gees 
Gregory, South. Dac et: aes a og 

gta L The ack approved. Je anuary. Ii, 1915 on Stat: i: 199), x pro- | Q 

vides that all lands Sear ies whe minerals is kaolin, knalinites aaa ee 


PaaS eee 








to 2 





pet entry can 1 exceed d twenty acres 3 for each individual participating there- Oe is. 
Bee eota by" three | persons can ‘not exceed: sixty acres, and one by piv persons 
cannot: exceed one hundred. sixty: acres. — a es . 





aans epee 1 New  Fegulations of ‘August 6 6 915. a4 h Da 247 719 of whieb these instructions. are a oe ; 

























able, and the assignee may make the.entry.in his own name} ‘so, under 
_. -. this. act.a:person, association, or corporation holding as-assignee may 
Snake entry-in his, their or its name :-Provided,-such: person, a8socia-~ 
_- at-any time, either as locator or.entryman, any-other lands; his, their 
=o. - orits right is exhausted by, having held under. said act any particular 
tract, either; as locator: or entryman, either as an individual or as.a 
-. member.of an. association or-corporation.. It follows,:therefore, that. _ 
no application for patent.or.entry, made under said.act, shall embrace 


~ more than one single-location. ©. : 


duly appear, the application for patent-must contain or be accom- 


-—(¢) In order that the conditions imposed by said first proviso may _ 


panied by: specific statement, under oath, by each person whose 
“mame appears therein that he never has, either.as.an individualor. as ~- 


 -,, @imember of an associationor corporation, located, held, or entered 


any other lands under the provisions of said act of Jamuary 11,1915. 
Tike form: as above ‘provided, show that each person forming the 
+“ gssoclation-or-holding stock in the corporation 4s qualified to make. 


entry in his’own right-and that he is not a’ member of. any other 
“gated a claim or‘filed an application for other-lands under the provi- 





nee : - sions of-said act-of January 11, 1915. 
os}. Said-act.of January.11, 1915,.cont 


". provided for, shall be disposed of. at less price than that fixed by the 


.... applicable mining or coal-land laws, and inno instance at less‘than © 
_... their. appraised value, to be determined by the Secretary of the — 
As soon I : ave fil | 
"the ' mineral application for patent,’ and: issued ‘notice of allowance 
|. thereof they’ will forward to the chief of field-division a duplicateof 





a 


the sworn ‘statement filed with said application for patent, which 
_ + duplicate must be furnished: by. the'mineral applicant, and, among 


"other ‘things, fully. and accurately. describe the land applied for and 


_ eontain the other data herein prescribed. - In the:letter transmitting 


- said duplicate sworn statement the local officers will’advise the chief 





"of field division. as to the land for -whichthe application for patent 9 
has been allowed, and the status of such'land as shown by their-rec- 





_ ords. Upon. the receipt’ of these. papers the chief of field division = 
ooo ae eompetent special agent, ‘a personal examination ofthe land as:to 
_ . which the application for'patent has been allowed-and appraise ‘said* 
“be sold, ‘which, however, must, in ‘no event, be less than fi : 





ve dollars 


oe per acre; or fraction of an acre. ‘The'schedule of appraisement:must .~ ne 
oan “"be ‘prepared in-duplicate; and fully-deseribe, by: legal subdivisi ons, ea ch eure | 








- be approved by the chief of field division ; and, on being so completed 
_. (which must be: prior to the expiration of the sixty-day-period of © 
_ ‘publication of notice‘of application for patent); they must ‘be at once’: 




















S DE CISIONS “RELATING f ro THE P PUBLIC ‘LANDS. eos Tyo ae Ee 


as by. registered: tail; ‘one. 6 copy: Of ‘the: schedule’ of ‘appaisement to thie! : a 


| -- Fecord address of the applicant: for patent. ~. : Pee 


Whes-the eppraisenient is- comp oleted, the repister- atid receiver cal 


Se ~ note: the price on their records,: and: thereafter the‘land -will:be sold: 
at such-price only, under the: provisions ‘of said:act‘of January’11, 
ee 1915, in ‘the absence ‘of: instructions: to:the’ contrary: ‘by the: Commis: tee! 
i sioner of the General Land: Office. “If appraisement be not made and —- 
.. peturned: ‘prior to the: expiration: ofthe period of newspaper: ublica-_ 22 








2 tion’ and within 30 days thereafter, the applicant may, if duly 


oe ool fied, and in the absence of other: obj ections, purchase the land’ ‘ap olied ee 
- for at the minimum price—viz,. five. dollars ‘for:s each acre and: five foe 


a a dollars foreach fractional part. of ‘an acre, 


So oes 6) As to matters not covered by these. regulations, y you “will, an : oe 
eure ae “general, be governed in the administration of said act of'J: anuary Sere 
eos «1915, by the provisions of the“United States mining laws and; so. far ee 


nee TS applicable, the: qesulstions thereunder: oF March'2 29, 1909, and th: an 
at various s amendments thereof” oe ee eae ooo 
eae Cray x Dasa 





Ape proved " 5 a s ‘ | 
“Fire. Abeis tant # Seoretary.. 


ee s ‘mrorns FROM INSTRUCTIONS UNDER THE ACT T APPROVED ce 
oe a ou RAISING HOMESTEADS, AND FOR OTHER PURPOSES. 


“DISPosaL or Coan: AND OTHER ‘MINERAL: DEPOSITS, 


da ommisstoner. a ode 


‘DECEMBER 29, 1916 (39 STAT. L., 862),'TO PROVIDE. FOR ee - 


A 40); Section’ 9 of the act: provides: that all entries oe ce 


te eee patents. issued. under’ its:provisions shall ,contain a. reservation to. the os: 





“a United. States of all coal and: other minerals i inthe lands. So. entered eee 
yes and. patented, together: ‘with: the. right: to. ‘prospect. for, mine, and. 
“remove the same; also:that-the:coal and other mineral. deposits:i in‘such. 
~o.. Jands.shall be. subject. to:disposal by the United-States in accordance 


a, - with the provisions of. the coal and. mineral land laws in force at: ithe cree 


ae ae of such disposal... 


oo. 1s Said- section 9 also provides. ‘that. any. person qualified to locate and S 

‘i enter the coal or. other mineral deposits, or having the right to mine. 
>. and remove the same under the laws.of ihe United States, shall have 
os 0 the right: at: all: times to:enter upon the. lands entered: or. patented - a 
under the act, for the purpose of. prospecting: for the. coal. or-other «~~ 
mineral therein, provided he shall-not-injure, damage, or destroy-the © 
permanent. improvements of. the:entryman or.patentee,and.shall:-be ©. 

Hable to. and shall compensate: the entryman. or. patentee: for: all rear 


7 = damages to the crops on the land by reason of such prospecting. 


~....° “It-is further-provided: in said: section 9 that any person: who. has 
oe! acquired from the United. States the.coal. or other mineral. deposits Me! 





le any such land-or the: right to mine and: remove the same, may reenter ae 
“and. occupy so much of the surface. thereof as may be required'for all = > 
oe ‘purposes. reasonably. incident to. the muning: or. removal: of the coal or t ce 


es ut Fegulations 0 of Api 4, “1922 9. L D, 1), of which these instructions are a a Le 


Pa eee 








ther I “firsts § ‘upon Secunia: “he 3 sreitden ‘eGnaent or: waiver’ of 
the: homestead: ent ‘man: ‘or patentee ; or, “second, “upon. pay. ent of th 
damages to crops or ther. tangible improvements to the owner thereof 
-under’agreement; or, third, In lieu of.either of’ ‘the: foregoing pro- 
 --visions, upon the: éxecution: of 8 a ‘good. and sufficient bond or undertak- 
-. Ingto’the. United ‘States forthe use and’ benefit. of the ntryma: 
- owner: of the land, to secure. payment. of such: damages the crop 
- + tangible im provements: of the entryman or owner, as may | ; 
mined and-fixed in an action brought’ upon the bond or. undertaking 
eg: ‘court of competent j urisdiction: against the principal: and. sureties 
“2 thereon.” This, bond, the form: whereof will be found. printed i in the 
- —. appendix hereto, must. be executed -by. the. ‘person who has: acquired 
_/... from the United States the coal or other min ral: deposits reserved, as 
“directed in said section 9, as principal, with two, competent. individual 
-. .<.. Sureties, or a bonding: company ‘which has complied. with the require- 
~ ments. of the act.of August 18, 1894.(28 Stat.,.279) ; as: amended by the. . 
~~ aet-of March 23, 1910 (36. Stat., , 241), and. ‘must be-in the sum of not. 
© Tess than: $1,000. Qualified. corporate. sureties are ‘preferred and. may 
~~. be accepted as ‘sole. surety... Except in.the case of a bond: given. by a 
“qualified: corporate: surety there. musi ‘be filed therewith: alidavite, ‘of 
“. -~justification by. the sureties anda. certificate. bya: judge. or clerk of a” 
a a court: of record, a United States. district, apart a 5 United States: 








































homes and. allow such Wotiestand ae or owner rot the stand 30 ‘dare | 
. In which fo: appeal:t to, the Commissioner. of she, » General Land Office.’ 


“DEC IONS. “RE ‘RELATING 20. ‘oun ‘PUBLIC ‘LANDS. 


If. ‘appeal tom the . adverse: ‘Webigin: Be the register and Yeceiver be 
. Not: timely filed by. the person. proffering the. bond, ‘the local. ‘officers 
- will indorse. upon. the ‘bond. “ disapproved” ”- and: other. appropriate. 


Suey of and: close the: case. . if, on. the, other hand, the homestead Ee 





mane Ca applications and ‘Goab iietaritory atatedhants. applications 





OEE ¢6: ‘purchase, certificates and patents issued subject to the: provisions = 
.. of this act’ for the reserved deposits will describe the coal or other ~~ | 


= gnineral according” ‘to legal subdivisions or by- official mineral survey, 


B = ne “as the’ case. may ‘be, and “payment yall: be: made at the: ‘Price fixed: POR ee : 
Oe ‘ths. whole’ ‘acreage... : : Cs 





‘Mineral. applications and coa 


Cae ga i declaratory ‘statements: ‘and: appli oF 
S  ¢ations: under ‘the ‘coal‘and mining laws. for the reserved’ deposits 


| - disposable- under. the act must bear on the face’ ofthe same, before. | 


i oe - being signed ‘by: the: declarant or F applicant, and. _beseented $ to you, ‘the a coe 
ee following 1 notation: : of a 





Co Patent: shall: contain. aobavaelate: nokatican: dacariag ‘same. “gab leck a nap. oe 
-- provisions of the’ act of December :29, 1916 (Public, 290), with: reference. to“dis- 


oy position, occupancy; and: use: of the. land as bata to: an ueyman y nder: said. ee 


a act. ee 


“Like notation’ will be: mide: by the régister and: receiver on. a finial” 


* gettieates issued by ‘them for: the: reserved mineral ‘Seposits. dispess , i. ioe 


| ae able undet @ and. zeae Me to > the | a previous oft this act. ae 





oo Nom} nt thé beat ox axsettion. 3 “bocoval? and: i docaptance’s f this: bond: ail. ‘parties: 
Bos eoncerned will be governed by. the general. regulations. of January 8. "1917, entitled: “! Regu- 


lations Governing the Preparation and. ‘Execution: of. Official. Bonds,” ‘as: "far: as ‘same*are 


. oe Kxow ‘ALL EN BY THESE PRESENTS, ‘That aoe 


- ae p mca — - eitizen— of the United ‘States, as  prineipal—a and * 


: - padreds:): y: 


- ‘applicable }. by: the. act.. of ‘December 29, .1916, authorizing . this : hond, and: “by. paragraph, 
= is we, of. ate. Ropar 2, “A917, me * Instructions ’ i, , thder: said. act. ; 


“BOND FOE: “MINERAL: cuaiMANTs. 
(het of. December 29, 1916—39 ‘Stat. L LL, 902) | 


"(Give full name 2 aad. address. ye oe 
- eitizen— of itie United States, or having declared > intention to ae 

(My or our. a ae 
SC Pie eee aera Give full name and’ On 
and — - Se AE or 


age sureties,” ‘are. held: ‘and: Sainty : pound. ‘unto: the: Unitea States: of! famedri¢n; for. ne 


-. the use..and: benefit of. the.. hereinafter-mentioned ; entryman ..or. ‘owner. of: the. is 


re _heréinafter-described land, -whereof. homestead entry: has been. made. subject ton. 
oo the act of December 29). 1916 - (39 Stat. L; 862);-in the sum of — : Feta 

ee a dollars. ($——+—); lawful: Mmoney..of. the United ‘States; 

for thé. payment: a ‘which, well and truly to be made, we bind ourselves, our ~ 


heirs; executors and. administrators, successors: and: ‘assigns,. ‘and: each: ‘and: every. 


es ae one of: us and .them,: ‘Jointly, and: severally, firmly“by: these. Presents; < : 


_ Signed with our hands and sealed with our seals this = 


Tan CONDITION. OF. "THIS ‘OBLIGATION: 18 sucE, That, whereas t the e abovebounden. ee 


ee - ha acquired. from: ‘thé United’ States the - 


x deposits. (together. with the. right to mine: and] remove the. game). situate, ving, Sate 


; “and being within the - ie 


+. Of séetion’ , township = Eisen , Tange + zee — Ti, Meghna 


land alstriet, — 


ae and whereas homestead entry, Serial No. ————— EaBEE Dias baat made: "aE: 


= Jand: office, of: the surface: re said above-des¢ribed — 


om aS land, under the provisions of said ‘act of December 29, 1916,. by - e., 
Reo “Now, THEREFORE, if the above-bounden. parties or ‘either: of them’ or the heirs : 
“of either of. them, their executors or administrators, ‘upon demand; shall. make - 


on good and sufficient recompense, ‘satisfaction and. ‘payment, unto: the said-entry- — 


man or owner, his heirs, executors or administrators, or assigns, for all dam-. 
ages to the entryman’s or owner's. ‘crops or. tangible. improvements upon. said. 
> - homesteaded land ‘as the said entryman or owner’ shall ‘ suffer’ or ‘sustain or a: 
oon Court of: competent jurisdiction: may determine ‘and fix:in ar action: ‘breught"on es 
_ >. this bond: or. undertaking, “by: ‘reason: of the: above-bounden.-principal’s. mining .. 
ov). and- removing of the. — deposits. from said described: land, © 
oo @r oecupancy: or: use of. said surface, as. permitted to. Said’ above-bounden, prin- 


: ; eipal— ‘under: the provisions ‘of ‘said: act of. ‘December 29, 1916; by — = ; 
: ,-then ‘this: obligation: shall! be null. and void}: ‘otherwise. and: -in 


is de default: of, a: ‘full: and: complete.compliance: ‘with: either: or. ean of ‘said: pemiat 
es Hons, the same- remain in. full force. and effect... : | 


“Signed and sealed. in: the. ‘presence of, and witnessed we the  anderstzned : 


] OF Foun, ‘NAME xp, WINES, = Apriiss. cet 3 a 
















Ras D OLATING: 20.7 HEP PUBLiG LANDS. BO ae 


oe “Instavcr0Ns., - . ous 





Pog a _ {Oireular: No. 0B 


. ‘Deateee OF THE 5 Lae 
‘Geweran Lanp Obeiai 





| Rorsmms J AND p Reomrvars; a : 


_ Untrep ‘Srares Lanp. Orvrcns?:. Vo ace oe cee ca et oe: 


sta order: to. expedite and: coordinate the ork oft the . Getivval: Tand® 


< ine Office: ‘and’ of the Bureau of Mines 3 in. acting ‘upon applications: fon 
“. deases. filed. ‘under section. 14 of the act: of. ‘February. 95,. 1920. Ce 

fone a) States , 437), by. the: holders: of oil and. Bae Prospecting. permits, you. 
as are instructed : as follows::.. =: 












Leases Following Peranite - oe application. for ‘lease i ne reward! 


2S : for discovery by permittees | shall be filed in| duplicate in the United. 
. States land® ‘office of the’ district-in’ which. ‘the: land ‘is ‘situated.’ The. 


: “register. and receiver. “will immediately . transmit, the: original. to. the: 


Z Commissioner of ‘the General Land ‘Office; by. special” letter;: ‘and . 
“he the duplicate to. the ‘deputy. supervisor. of the Bureau of Mines hay. eee. 4 





ig jurisdiction 1 in the’ district. . 


- Such. applications : should s set out, the following it items? : s : « ae) eo a: 





“(4)- Serial, number. of permit; 
2(2):. ‘Name and: address: of. panulcee 
3)" ‘Name- and address: of operator.” 








a A) ‘Subdivisions “on which diseove ies have been made.’ a dis: ; 
2 os coveries, , Exact, date of discovery. , = Ae i men et 





(5). ‘Number and definite location. of each: well. ‘brought i in, 


ee “(6) ‘Complete: itemized production. statement by calendar months from ‘arat., 
ao caiscovery, to. date: of application. ° | | Pi is 
Emre: pai Wi: applicant. must: give: deseripulpy. ‘of: ‘the ‘and ‘foe. which. he ‘desties! eon ERE 
why - lease: at. the: minimum: royalty: accorded. discoverers. under. permits... He. must: 
(als6 ‘at: the’same time apply. for’ ‘lease’of: ‘the. ‘remaining lands covered: by’ ‘the 
oo permit, or waive. daim: to his. preference ‘right to. ease same ‘or ‘such ‘part’ 

“thereof’ashe does not: desire to. lease. .A permittee under: section’ 18; and a 
ee -- permittee. under: section. 19 of the act. (for lands, not. within the known: ‘ge0- ie 
eo dogie: structure of a producing oil and gas ‘field at the date the permit. appli- 

as 3 cation was: filed). is. entitled ‘to lease’ one-fourth’ of the land in: ‘the permit, or. 
7 oo Sate least’ 160: acres, “if the ‘permit includes that area, at. a ‘flat. royalty. of: 5B 
-“per:cent.. If a permit under section 19 includes areas. ‘which were at the date 
i _-the permit application was filed. partly. ‘inside’ and. partly: outside ‘the known © 
te geologic: structure of. a ‘producing oil and gas. ‘field, “the. “peritiittee | ‘is: ‘entitled 
ae - to, select. one-fourth of the area. for: lease. wholly: outside, Or. wholly. inside, or: 
- “2. partly: inside. and partly outside the known structure, provided, however;: that.» 
oes, in bliet royalty. on lands. within the krown structure. shall” in’ 10” event. be ‘less 
than, 1241 per cent, and provided, further, that the. ‘permittes 1 is entitled. to. a. “a 





| Dron 7 ae ce 


Washington, ‘D. Ory " Ma eee 5; 1 riot : e - 





: teil 
: . frente as ean ae weg ee we 
ne 2 oe 3 q i sa : ea eee ag 
: aaa ae L ee ; : cof . ee a i aed : fcbatat y : eA iH 9 ht mab oe 
a pc ge ache BI  PaEP  REEES = ey aa) bas pepe PRS sige die see Tea aah, Ie ae as Eee WE eet te te 





c* tt EY ar fpr thee 




















: “Of: 
‘nee of land: einbraced in his. ‘permit, ‘or ‘at. least: 160. acres’ “of: ‘said’ Jands; if. 
‘there. be. that, number. of. acres” within. the: permit,. at. a flat: royalty: of. 5. per : 
“cent, ‘whether. the land: covered by. the permit, or any part. thereof, was: within 
| Or, without. the ‘known. structure. of, a producing: oil. and. eas field at the ‘date. 
“oeethe® permit: application. was ‘filed: ae | ne ’ | 
ae By “A. statement of" what interests are. to. pe: held’ under the oe togetier i 
ve “with, (a). the, necessary. contracts, assignments, ete, for the: ‘approval of the | 
Poss Secretary - of: ‘the Interior; (bd) proof. of* citizenship of. any: assignee. or. in- 
ae, - terested party by. affidavit: of: ‘such’ fact. if native: ‘born, ‘Or; if: “naturalized; -by 
ae. certified copy. of the: ‘certificate. of. naturalization : ‘on ‘the. form: provided. for- 
_ ., -use-in public land matters: unless: ‘such. copy. is: ‘already. on: file, or, if a. corpora: - 
nae tion, by. certified: ‘copy: of. the. ar ticles. of. incorporation, and a: showing. as: -to 
oe residence and: seitizensttip of its Bibekuoidens (eo) a’ ‘statement: as. to ae 






























: gee the. ‘showings, were. , mades: | ae ween wees ois | 
| oe ~The ‘permittee; must ' exercise: nis: s preferential’ right t to, he ‘remaining part. ‘of 
.- | the. permit at ‘the’ time. Of application: 2 for’ Tease: of the: one-fourth part of. the” 

ie affected. Oe ee ee ee er eee 





| \ Rélingidslinenis a Bonils _ Relifiquishments of permits: wil mob ee 
gee be: accepted and ‘bonds’ released. ‘until: all ‘requirements under ‘the: - oa Se 
- permits: and: the ‘regulations have been: fulfilled.» ‘When any. ‘drilling See eee 
~ has been done on. the: property, the’ relinquishment should. be ap... i : 
proved. by. a ‘representative. of the Bureau of: Mines « or’ other, person io 
“80° designated by the Secretary of the: Interior... ee eee ee 
Abandonment. of - Wells. --Upon. plugging or. - Sbandonins - well tree ira 
oo diilled under: a ‘permit or: lease, the: casing: shall not be: drawn: from - Ss ahha 
othe well until authority has been obtained.j in awriting. fromthe deputy. ee 
supervisor ofthe Bureau: of Mines o or " other authorized -Agent,of the: 
Ca ‘Department. ‘of the Interior. — | 
pe iP os oe Sales Contracts. Sales. contracts: * gubuiitted for’ the ‘approval of 
na the ‘Secretary. of the. Interior | under ‘paragraph. 2. (a) ‘of the lease 
oo. must be-filed in’ ‘duplicate with the. deputy. supervisor of the: Bureau 
“9 of Mines. having jurisdiction 1 in the district in which the leased lanc 
ig situated.’ ‘The: deputy. supervisor. will retain. the duplicate .; In. his. 
~ files” and. forward the original; together -with a copy of ‘his. report. 
to the’ Commissioner of the: General ‘Land: Office. ‘The original Te- 
- port: of the deputy: pope cr wall be transmitted to the Director of 
the. Bureau of Mines. Pos te a 
7 Ifa sales. contract: is 4 subinitead, to. any official: of the: Tntenice -De- 
: ‘partient other than. the’ deputy. supervisor without its. having been 
approved. by ‘the. deputy or other authorized official, the. contract 
should be returned: to: ‘the Person, subinitting i it. with, instructions to 







































"DECISIONS: RELATING | 0. THE PUBLIC LANDS. 





file i it: ‘in »aupl ates at: ‘the: office of. the Local. deputy supervisor, —- Be ee 
will handle it i in. the. regular x manner, wae . ae eye ea 







Wras Spry, as 

































“- 


Le B. G. Takay, oe ee 
oo fs inst, ,Assiatont i Seoretary, 





pproved: oe os 








onan Ww. . MYERS AND 1 LILLIE A MYERS, 


_ Decided May 8, 1982, 


es ors . Ciares—Reotancarron—W are Rrow1—-Laxs—Dawigus—Suaver—Srarwres. tee 
ao “Diversion by the: United’ States. Reclamation. Service. of the waters of’a: lake; > Cee 
thereby depriving meadowland. ofits: moisture derived’ from: subirrigation, —°. eee 
even though. the: land. was: not: contiguous: to. the meander line: of. the lake, Sh eae 
: constitutes: ; a: valid:claim: for damages. within. the: ‘contemplation of the’ “act's oes 
“of “March - By 1915,. which: authorizes. payment: of ‘damages: caused by: reason’ od 
ms Ome the: ‘operations: of the United States: in ‘the: “SUrVEY, construction, operas 
~ tion, sor: ‘maintenance of: irrigation’ works. ea a Be es 
. Ne Cran s—RECLAMA‘TION—WATER Rrent—Laxe—Daraces, or : : = By a et ee : 
_ Where meadowland is. damaged. ‘by: the. diversion: of. the waters. of a ‘lake; 2, the” ee 
landowner ..is-not .entitled: to. general: damages toc his. ‘remaining : ‘ands.ag: 0 02 
i  inetaental to.the damage to the former, if the latter were: > not. f directly. bene oe 
le ‘fitted: by. those waters. prior. to their. diversion. et re Be a Cee 
" CLaIms--Covkirs—Cataronnra—StarvrEs, oe ee eee 












“- State ‘statiite’ _prescribing’ the. ‘period of’ time within which “action . may. rhe ee as 
eae i _ initiated. in its courts, has’ no. application with’ reference to. 2 ‘claim asserted — . aoe ee 
3 a oo ‘against: the’ United States pursuant to a Federal statute, where the e afeinedy Ke ee 

| is not. Sought in a tribunal of: that. State... Dele gece prLe eae k crs 





| eases: First ‘Assistant Secretary: Co ee Se 
uae Georgé We ‘and ‘Lillie. AS Myers have s appealed froin ‘the: daw OS® 
ok: December. 20, 1921, by. the, Acting Director. of. the Reclamation 
“Service ‘reversing ‘the. ‘decision. of. the ‘project ” manager, Klamath: ee co 
Project, ‘and ‘rejecting their. claim: for r $5, (20: for. y apace caused. pie Sees! 
works: of. the Reclamation. Service. 2 = a oe 
Pie ~The claimants, are owners of 310 ¢ acres ‘of ‘and | in 1 Sec. 6, T. aT Ne oe ones 
on 6 ‘E, M. ‘D, M. California, acquired by purchase i in. October, 1912: “ ce 
This. jaid Is. situated 3 near. “Tule or: Rhett. Lake,. and. about 50 acres: : oe 
eo ~ formerly - received moisture. by. subirrigation from. ‘the: waters: of the. 205): 
~.. lake so that grass grew naturally thereon, making a meadow. srithou cog eC 
- the.necessity for surface irrigation. . Mer ee ee 
~The water, formerly. stood near: the level. of the land. and at: ‘times = ee 
* “even overflowed ‘portions: of at “When the land was, surveyed i in 187 2, aye ee 
LL the: Jake. was. meandered at. ‘approximately the. contour. line of 4 055-2 7 pos 
ce ‘fe eet, t elevation. This is is: one. > foot below. the: nearest. “approach of ‘the nana 3 



















a jaaluahe oe hae: Dahil seoeded until 4b is: now. ma or. “90. peu 


below the: lével of the meadow. land.” By 1916 it? was ‘about’ 10° ‘feet . 
«below: the level: of the meadow, and the effect: of the lack of moisture : 
- ame apparent. “Itis now So. dry: that the grass has: ceased to gtow. | 


-Itis ‘satisfactorily shown by: the evidence submitted at ‘the hearing - 


Bs tint: the ‘tecession: of the waters: inthe lake : was — caused, ‘by. 
'. diversion of the ‘flow which: ‘formerly supplied the: Jake. : : 


— a “The ‘project Inahager in ‘his decision. stated— oan —— : 
ae ‘Tune, 1909, ‘the. gates. of a dam. constructed by. ‘the United States” ‘at: “ae 


3 “outlet” of Clear Lake in’ ‘California, were. closed, thus holding back much ofthe = 
water that” naturally ‘would: flow. ‘from: the® Jake. ‘into: Lost: River, eventually oo 
ae “redching’ Tule. ‘Lakes “This: shad an “appreciable. effect: in. - Toweritig: the: jevel. of Jans a 
ores Bakes yi etn get Ces oe : ae: 


th. sane, 1913, a. dam. across Lost River, and a | canal to. avert ‘the water: 


: the: ‘waters’ ‘that would: naturally reach ‘Tule Lake.’ “tphe. ‘escape “Of. the. lake 
- “water: through evaporation’ “has: ‘SO. greatly exceeded: the. small ‘inflow, since | 
os that: time, : that. the! lake’ ‘level: has. ‘been. lowered about: it ‘feet, ‘uncovering’ ay 
= ares area. of the lake bed. ee ee Ae ee ere ee eee 


eave reporting” on this ¢ ease’ eto the. ‘district’ counsel p prior to > render oe ie 


7 his ‘decision, the | Proj ject: manager. stated—! ee 


ate aE was: generally. ‘Iniown’ ‘that! “the ‘United States planned: to. nave ‘tite: wa er aaa 
3 gurface ‘of Tulé*Lake’and in ‘order’that there might be no damage claims, all” 
riparian, rights: bordering. the Take® were: ‘purchased: except. those : of. Koppock: 
oe Harter. - The Tights, Purchased. by. the: United. States, ‘included those. Der. = 


os eee such 


: ie meander: ee ihe. Take’ » would be ‘entitled to ‘aim. = ge 


rns waters “anid? conélitded: that: the Governinai was ae 


- ate fixed. the: e: damages at. bE 50. There: are no values: ‘given: in the 
























Se wae taken} held that. ‘the. pier suffered. ‘afforded: no grad ‘for: 2 
a legal claim, the principle of damnum absque.i injuria being: applied. 
It was also. held. thatthe claim was. barred by: lapse of ‘time. under. 
the California Code: of Civil Procedure, sections 338. and 339,-as no” 
“claim was ‘made ‘until. June 7, 1920, whereas. the: cause of ‘action, Age 
any, arose as early. as. ; 1916, when the. damage complained of. _was 








Le “With eforones. to the ‘holdiig that. dies lait is. sparred eo the ‘stat. nid ae : 
“tes of limitation, it is urged 0 on. n appeal.t that if the California’ statutes Pee Ay 
i 843° which ‘provides that: action: ‘must. be. ‘brougiit in four: years ae 
ae ‘after the cause of action. shall. have. accrued. “Tt. is: further. urged, = es 
fon _ however; that the damage to the micadow, wells, ‘and. orchards ‘ was not; =... 
_ completed ‘until 1920, and j in fact, 1 is not. altogether completed. at this. ( 
va time, as it still becomes 1 necessary: to. dig the: wells cae each year oe 
sto reach. the water. as’ ab: gradually recedes, - oa ; 2 . free 8 
ae Bittle: need ‘be said: on this’ feature: of. the: case, as’ it is ‘quite cléde oo 
oS de! the statutes’ ‘of. California: prescribing periods. of. time: “within ~ sh 
t which. action. may: be. initiated’ on. various: accounts. in: the. courts . OE Os 
that. State, can-have no application i in this. matter, : as s the temedy:! is not arte: 
sought i in a tribunal governed. by: those’ laws. - oe 
~» This claim is brought. under ‘the .fifth: nena nde to thie’ ‘United ee: 
ie States Constitution, which provides that. private: property: shall not. 6 00° 0.- 
a -be: taken‘ for public use without. Just: compensation, and. also ‘under. : 3. 
we ao the act. ‘of March’ 3y 1915> (38. Stat., Oy and. d subsequent: appropria:.: - 
SR tion acts which: authorize— — ie : fe 





ee re “payment: of ‘damages catisea: 6° the: owners sof] lands’ or private prop: - 
as erty: of. any kind: by” reason. ‘ot the: operations ‘of the United: States, its. officers” or 
Sg. @tMDIbY ees, in the survey, ‘construction, operation, or. ‘maintenance of: irrigation. eee 

Pee works, and which may: be. ‘comproimiged by agreeinent between the claimant band. ee 
om cthe, Secretary: of. the ‘Interiors. ew le EPS as, See entre s 










ee eS With: reference to this provigiod in. the. Seats y appropriation > mite: hae Ba 

es ae US: stated i ‘in. instructions’ of: May % 1920: (40 L. D., 392), that- i—.* 
hg _ he only’e class’ of ‘aims which | may not be ‘compromised under this provision a 
a is that renltne | from an: Becldent: ‘gtowing out. of an act of God, the pubes oo 

















a “not, He invoked. to: compromise: any. ‘Claim “which: ‘would: not be: a. ‘legal aim | 
ist a. private. irrigation. concern’ ‘under similar’ circumstances, aca fs eee 





‘ Jander: the well-settled law. of. California, riparian rights ‘are: ‘pro. ar 
tected. against: subsequent: appropriation, and the Department: is-of 0” 
_. opinion that: the - mere: fact that the lands } in: question. ‘do- not: extend Pee 
~~ sto the old meander: line ofthe lake would: not preclude: the claim: that® 
they were. riparian. to the lake, inasmuch. as-it is shown that: the: ‘lake. 
waters for. many years next’ prior to the‘diversion: actually. touched” 
_-upon.2 and. covered. “portions, we the: land,” Even though the e WHERE: 

















7 owned, ‘Het s sO. 5 long a as ‘the: waters under native?  gondliion! flowed toe 
‘their: lands, they: ‘were’ entitled to’ claim’ the benefits: unaffected. by 
Sy artificial: obstructions or diversion. ° Furthermore; even’ if-the’ lands 
0 swere not ‘strictly riparian. to the lake in ‘the sense that: they were not 
ee a actually contiguous to the: surface’ “flow: of'the waters, itis clear that. 
they received direct benefit by. the subsurface high water plane: which i 
ies furnished’ moisture: ‘to. produce: natural. meadow and. afforded easy: 
ee access: to. an. abundant water supply: for domestic ‘purposes by. ‘the a 





ee “are. veobactad. “erbii destruction by. aio eapecdslly: ‘where’ he. 
waters are carried away, as in. this case, for. sale-or use on tion!) 
oe “Tparian | lands. Miller. OW Bay Cities Water ‘Company aor] Pac. 7 jee 
ee ae ee pee a ieee 
ce “Where Waites are <dppiopriatad’ aa diverted: from: hair: abu ie ee 
oe watershed. or basin and transported’ to ‘reclaim: nonriparian: lands,. gold! 
MS op for: distant. use, it seems" eminently: just. that the owners of land= os 
a changed from a moist 'to a.desert condition as a: direct result’ of such ~ -:. 
ae - appropriation, should be compensated for the damage thus inflicted. =. 
oe At. least, such ‘is the law known as the California doctrine, and that. ae 
eds the’ rile” applicable in this case. “Even in the Kansas -v. Colorado 
ase (206 U: S., 46), which involved the rights of Kansas, where the 
0 ee California doctrine obtains, as -well‘as the rights: of. Colorado, ‘where. * 
“os > the right of. appr ‘opriation- is ‘recognized. as superior to riparian 
void claims, lmown asthe Colorado doctrine, the:Supreme Court plainly 
Oo. indicated that: appropriations in Coloradé. could not wholly monopo- 
er: ~ lize. the waters of. the: Arkansas River, an ‘interstate. stream, So as. to. 
©. obtain more: than: an equitable portion thereof. In the present. casey 
Sees the entire flow. into. the lake-has been. appropriated and diverted, and ‘5 
cea e it was the: avowed: purpose to dry up-the lakez. 27 Sage cea Pe 
--. Tt only: remains to arrive at the. reasonable damage. suiferea: i 
aoe te claimants ¢ as s the direct result. of. the ‘appropriations and d diversion’: 7 
ae - They lain, $4. 7 50 for. dwnege to the 50s acres ahiehs were formecls begin he 
oe ee ivrigated: or: subirrigated, and $1,000 additional for general. damage > 
~  s .to. the oe portion. of their ‘holdings. as: incidental to the lee | 
Ne Te of the meadow... a — 
They claim. to. have oad $6, 200 for. the: entire, 310 acres in. ‘i912. eee: 
oe. The improvements. on’ the. land are not. ‘clearly described but. there a sees 
vee was: a house and: ‘presumably : there was: fencing and other ordinary - a: 
|... improvements incidental-to ranch purposes, “for which it was used. 9. 
pean _ Various values’ ‘were given by the several witnesses: as. to. the theadow: Ao 
land: and the remaining: dry. land. G: Ww. Myers, one. of the claim- | ee 
gules testified i in one ee that. ‘when 1 the land. was: a qurehased be of 








ee 





alert 


















110. DECISIONS. RELATING to THE ‘PUBLIC b LANDS, , 
ae estimated that. ‘the: meadowland: was. worth $5, 000, ‘that. is. $100 per. 
Pio BOTe. “The. house. ‘seems. to. be located. on: that. part: of the ranch, 
COA ‘another. place, however, he said he valued the .meadowland ae 
between $4, 000. and ;$5,000 at. the. time. of. the purchase, and. that. ib : 
~~ plow. is worth less than $s per acre... Another ‘witness. estimated the: 0 
a value of the. meadowland. at about. $15. per. acre: in its present condi- : i en 
“8 fon. “If this meadowland be. estimated at $15 -per-acre in its. present: 
oe condition, its value would be $750... -This..amount. deducted’ from. 
$4,000, one'of the. values placed: upon it. by. the claimant-witness, in- 
ae its: former condition, -would leave $3,250 as the damage to. this area. ae 
aa ~ General damage to. the ‘ranch. as. incidental to- the injury. to the wo oe _ 
ae meadowland can-not be recognized, as ‘the; remaining. lands were. mot: ee 
Bn ears directly: benefited. by the: waters: DH, to diversion. Bothwell. eb, a 
oe ee United States (254 U. S., , 281). a | } 
fe ee ~ Upon. consideration: of. the entire. record? ihe. Deets is’ ot. a 
ee opinion ‘that the amount.above stated. represents. the. reasonable. and 
ee fair-damage, which should be ‘paid. the.claimants, and. iti 1s. so ordered, . 
wee a The « decision: appealed. from: i is is. scoordingly. reversed. er ee | 
ay a i aa tis a : ea ee oS — i ae a cs ee ieee ie ite ere ee : _ ae neg : ; { 


arr i. igi - 





| om, AND GAS PERMITS UNDER SECTION 13, ACT OF. ‘FEBRUARY | a 
85, 1920_—EXTENSION OF TIME. “FOR. ‘BEGINNING DRILLING” 
OPERATIONS, BL: oe eee 

ih “ Ixemevomtons. me | oa a | ce aes 





“[Oreular “No. 801. LP 





- Durante « OF. THE: ‘[niiemon>: cae oe 
iA Pe GENERAL ano Once. f piesa S 8 1 
| Washington D. 3G ji dtiwiary 16; 1922, : 


Reousans 4 AND. nciixvicns | te See 
| Unrrep: Srares ‘Lito’ Prete a a ee Cage ee 
oS By. act. of: Congress: approved J: anuary 1 1922. 2 (Public 2 No Oo. “497 2) ry Ss ee 
Byes oo Secretary of the Interior was” ‘authorized to. grant: an extension . 
ie Or time under. oil and. gas permits — pursuant to » the act of 
oo TT 25, 1920 (41 Stat., 437). er eee nr 
<a he’ text of the. act is-as follows: | aaa 
ea Ae “Be it enacted by the ‘Senate and House of. ‘Represenitativee ‘of the. United 
oe ae States ‘of ‘America’ in: ‘Congress assembled; ‘That the Secretary: ‘of the Interior © 
- ar may, it. he shall find: that: any: oil: or ‘gas: permittee. has ‘been unable, with. the ¢ 
ins te exercise of diligence,. to: begin: drilling operations, or:to drill wells. of: the: ‘depth 
Visca! osama within the: time. “prescribed. by. section. 18. of. the: Act. of. Congress. approyed © oe 
| February: 25, 1920. (Forty-first’ Statutes, page. 487), “extend: the. ‘time for: begin-— Le : ae 
ning such. drilling: or. completing it, ‘to the. amount specified in ‘the ‘Act for. stich” ee 
ie time, not exceeding three years, and upon’ such conditions ; as he shall prescribe.” es 








: | : ; — - ‘Reprint a as amended ‘Mareb 28, 1922, and a May 12, 1922, és : 









ea esto: josotnpénibil by h hale own. affidavit setting fortti what: 1 emule 
os iPany, he has made to: coniply withthe ternis. of his permit: ‘and the 
ae  Yedsons for. delay 3 m ‘the, full compliance. therewith;, such: showing ‘to 
Sos. be, ‘accompanied: by a corroborating: affidavit: of. ‘ab: least. one. site 

terested person: having actual. knowledge of the facts... “pag u oe 


OF CE ae aS tight Pe td NE Oe Gy eee oe Sg) RRO G EN vee ay © ee eo ore ke 
ee : . Gh wo ees cots “Evins paner take 
ae ada Gee sate, Ta thats age LS ah 








oe Saas, Hirst Assistant Seottitary 








5 =. yj ' proposes to commence or ‘resume -his: operations - and’ any: arrange: : 
oe “a ments, he has made for complying with the terms of. the. permit... - 


Pe life. of the permit beyond. the period. of two. years. prescribed. by: the | 

: OL mets of F ebruary. 25, 1920, supra, the permittee: must, furnish a: prop: cee 
erly: executed assent to the extension. ‘by: the sureties. on. . the: a as 
oo furnished, eS ae 


ay be a posable y without exponret to the United States... 


ae oR PREFERENCE ‘RiguT—Wirnprawat—Rusrogation—Minirany - Semvice—Onecon, os 


an of the: ‘preferred: class, : 


The affidavit: by. the’ applicant. must’ also: ‘show: tect time voi ebe he.” 


_In cases where the extension to be granted will serve to extend. the. ! 





~The: spe lention. may: filed 3 in ae Gana caer Office 0 or. in the oe ass 


= Teel land - office having jurisdiction’ over the -land. involved: by: the aes i : 
on permit. In. the latter event the application will. be. Promptly, forse 
2 warded to. this office by the local-officers.. te 


You: will give the widest: ‘publicity. to. “ih aoe regulation Sat | foe 





Heats oP PUM WR” ah ves - Wruaase, Grae, eld ae pos 
i Oe ee "Commissioner. ery 
_ Apron a : | : 
LE. c. raeee ep wer 
Fir inst Adsistant Secretory 








ROBERT R ‘BIDDLE, 





“Decider May. 16, 1928. 





“AND CALIFORNIA. RAILROAD ‘Lanps. | 


“The preference right privilege. accorded: ‘by ‘Congress t ‘to discharged soldiers, 
“sailors, ‘and marines" ‘upon ‘the restoration ‘of withdrawn lands: is to: be. a 
_ applied impartially and cannot be defeated by the filing of an application. 
‘to ‘make entry prior to. the restoration, “even though t the, ‘appHieant be Hees 





Lots 3 and. 4, ‘Sec. ie *p. 17-8, R, 2 eon W. MM. "Boaebuig “rei, ae 





. :  Jand district, being a: ‘part of the area. ‘fengae: as ‘Tevested Oregon and - — 
oo “California, Railtoad: grant. lands, and being subject. to. disposal ' A 
oS 5 SHE d of. the ‘particular methods prescribed for the sale of such Tands 














T12" _——DROISIONS RELATING TO. THE PUBLIC ‘LANDS. 





te hae the act of Tt une: 9, 1916. (39° Stat.., , 918)) v were on’ ia ig 31, “i916, 1 
oo ae ‘temporarily’ ‘withdrawit” from ‘all forme. of: disposal: in’ aid. of: ‘the ee 
proper execution ofthat act and that withdrawal ‘is still in effect. 
Co Furthermore, those lots were on December 12, 1917, included within | rd 
es and: are now a part of: ‘Water Power Reserve No. 4s ee 
oor “While the lands: were thus. doubly withdrawn, “Robert: R. ‘Biddle. 
ee i filed his ‘application, ‘Roseburg 01419, for said lots and the adjoining 
fees Be $ NW. .4, of. that: section: which was ‘ejected by: the register and Bee Saat 
oe receiver because of said withdrawals. : ee er es 
Biddle later’ filed an appeal’ from. thiat action ‘dedompanied a ere 
ae petitions: and ‘showings under. which he’ hoped. to-secure the restora- = 
ton. of lots. 3 and 4 to eutry. under section 24 of the’ Federal ‘Water « al 
oe ‘Power. Act. ee eee ae ae oe 
ea ee ‘By its decision: of Ji anuary 14 1999, thie General: fand Office sus-° | 
tained the action of the register and receiver and directed that Biddle 
oa Ee notified that his: application. for the restoration of the land from = 
ve the | ‘power site withdrawal would be forwarded for ‘consideration. a, 
of the: power commission. Tei ‘is also directed in that’ decision that. 
* he be. “further notified that the restoration: of: the lots” from” the 


ae power site withdrawal would not relieve. them from the hindering wee 


ce effect. of the other withdrawal mentioned. and. also that. he would not ~ 
. gain. a preference right to enter. those lots: for the. reason’ ‘that they er 
‘must, if} relieved. from: the ‘power: site ‘withdrawal, be restored toe 2.08 
; entry. in: the ‘manner ‘prescribed £ for the » restoration of. such lands ae 


| generally. 


22h > In his: rg fou that. dbcition t Biddle i in effect ae that: his hs 
cae application could not: ‘properly, be: allowed at. this time,. but he con-° 
> tends’ that: it should be suspended ‘to await the ‘final restoration of — 
“the lands: ‘because such. a suspension: is s provided £ for | in \ the act. t of ag ee 
_ March 4, 1918: (88 Stat., 1162). ee 
2 This Department i is. informally aie that the restoration oo the es 
oe lands has been recommended by the. Federal. Power Commission and © 
a that they will probably . be restored. under. section 24 of the Federal ae aes 
Power Act within a short time; but that’ fact will not justi fy ‘the.2.0 
allowance of this. application. as te: the lots mentioned, because those. 
en oo tracts: must, when SO ‘restored, be. opened’ to entry. in the manner pro-.. ae nee 
eee _ vided i in Circulars Nos. 324. (43, L. D.; 245), 729° (av L..D., 595), and 0 720 
a = 822. (49. L.D., 1); and the pending application: can not: be allowed ..: oa 
ag to them: for the reasons disclosed by those circulars; nor ‘does the ane 
oe _- fact that the restoration was made on a: -petition” of. this applicant 
ee justify: any other action than the rej jection. of the application atthis 0" 
Coo. time, because section 4.of the instructions ( Circular: No..729). directs =. 
os Soe tha when an ‘applicant. such. as the present one is. notified - of. ‘the 
oe eta of his Application. he should. also best informed that. the i. a 


ret OT : 










} 
oe withiny tatty tava bétore lands ieee Teo oubje ect’ to. aes 
.) by soldiers. or. other service men, such persons as desire to may file 
Le their. applications, and in'‘cases where more than: ‘one’ application is 
“filed for the | same. tract; they. will. be: treated. as: having ‘been simul-. 
aces taneously. filed and the question. as to which of them will be: finally 
| allowed will be determined by: a diaing as s between : all the applicants, 
oe for that particular. tract. Soe oo * gaiaa es Rie oe oe 
! eae ee ~The object. of these’ feuulations is: “tos ‘pre’ cat, any. ‘poldier: : fiom: 
fa! Nee gaining an advantage. over other. soldiers by: the fact: that his appli- 
iB ~.-eation may be. possibly the first’ to be filed, and for that reason and. ° - ae 
| ie the: Teasons heretofore. given. it moust be held ¢ that t the present applica. 
| en tien: was: properly rejected. ees ne . : ae ine a 
bere “From what has been. said it will b Sheeryéalt that’ the “tag “that ‘this i 
es applicant’ may have been a.former soldier does not. give. him any ‘Tight | aE Se ue 
~ under: his pplication, the would be. sauiparor to the right Of other cong bShs oS 
ae soldiers. ae Se ee a 
Bayh There i is ‘no. ‘metit. inthis applicant's Satention “that ie applite. PEE oes 
eee ‘Gen ‘should’ be. suspended: +o await restoration because it was’pre- 9 70 
“sented under. the enlarged homestead law which says that when. ‘stith | eas Ae 
cat BPS a applications. are. -presented before. the designation. of ‘the. Jand, they ° > ae et 
os shall be received “+ ‘and. suspended. until. it shall. have been’ determined Jae ae 
“hee sdb. the. Secretary of the Interior whether ‘said land is actually “of ovo 
that character”. (the character of. land subject. to. entry: under: that op thts 
act). “The only. object. and effect. of that. provision was-to give a- 
pee superior right of entry: to the person who first presented. his applica- © 
De tion: to enter: ‘prior. to- ‘the. designation - of: the. Jand, and. it. has. nite 
ae connection. whatever. with Or. influence, Upon, applications. in. cases ae 



















a are is snot contended. that ‘there are e equities i in: eee case. e that. wand: 
See this. Department. in recognizing: this claim. to: the: land. as z 
“-. “superior to that ‘of other former’ service:men; ‘but: aside from: these” 
ce considerations, ‘it must be remembered - that: ‘this: land 1s" still’ em-— 
. ~ braced i in the. farther: withdrawal of J wy 31, 1916, ‘mentioned above 
ae which would: necessarily: have to ‘be evoked before: ‘this: application 
could, be dpaliegt Tt. is hecdles however, to, now: ior the ‘ad- 















ae ee ee - onal oe ren ee 












- picIStONS RELATING: TO ‘THE "PUBLIC LANDS. P SS © tyre eo 





: sgedde that all: fener soldiers 2 may Haves an: equal: privilege of pease “ 
tng to. ‘enter those lots: when they. are opened to entry. Fe ~ oe 
~The. decision, n appealed £ from must, , therefore, ' "bey a and 3 is. is hereby, 2 


- affirmed, 


















: "HOMESTEAD EXEMPTION MADE: - APPLICABLE TO ae HOMESTEAD | a 
ENTRIES BY ACT OF APRIL 28, 1922, WHICH AMENDED SECTION eee 

- 2298, ‘REVISED, STATUTES. = eeeee 
“{Otrenlar No. 826.1 








- Davarrwnnt or THE ig Taditegros ; 
eee ee ee ~-Guneran Lanp © OFrics; - ee 
Pet Ree ee | Washington, D. ¢ 5 ay 19, y 928, ee 
 Rogwemins 1 AND > Recurvirs,” a fs PMS iotaeaers 
See Usrrep Srares Lan:  Oabidue pe eee : ene 
oe ‘Attention ' is directed to Public Resolution ‘Noto 53, _ appre tap SS 
88, 1922, which provides : as ‘follows: bo noi Gs oe 











: “, ive; 


That the ‘provisions’ ‘of section 2296: of the: United, States. Revised, Statutes ae ay _ 








ie : ‘Beet and.are applicable to all entries made, under. the homestead laws and Jaws ie 
es and amendatory thereof. Te ad a Oe S ot Tih ge 
Section 2296, ‘Revised. Statutes, ronal & oe 
ea ass No. Jands. acquired’ under. the provisions - of this: chapter . ‘shall in 1 any.event oe 
— ae become liable to. the satisfaction of a debt. contracted. prion. to the. isswing Of: oes 











eee | Approred: oe 
ete os Py ae . ee C. four 
oe & inst Assistant Seoretary. 





oe ae a | TACY v WOODBURY. 

ee hs | oes - “s Decided May 20, 1928. 
| Desewr +" Lap Critzessiire—Ttesivencn—Cowest. 7 Nee oe 

The: provision: contained in section.8 of the: act of ‘March 3, 4801; L sbecltying. ee 
‘that. no person “shall. be entitled to. make entry” of. desert: Jand except he be. oe 
‘a: resident citizen. of: the ‘State-in which. the land is situated,.is not:a. SOMA. Se AS 
ag has cae ‘requirement, coextensive. with’: the- dite: of ‘the. sentry, but: merely a ae 
| oes . one which:must exist: at. the time. entry. is. mad, sO a eae 

“Dasexr p Lanp--Ormizenst—ResiiN o8— CONTEST 








ot March 3, 1891, is 5 sufficiently met. by. a » desert: land entryma . Afya the time: 
of making entry, he -had-established: ‘his residence in the State in. which the™ 
Jand‘is situated. and his acts iidicated'a bona ‘fide intent to make‘his' future Bs 
ome. in that’ State, -although* he ‘thereafter ‘temporarily, maintained his ys : 





domicile elsewhere. cae 





coe i nines ¢ or ok the enbswomid b ‘hecaiie. 
eek State: of 2 \rizona. atthe time she made: the desortdand aieg sndlved:: 
Met ok ~ Section’ 8: ‘of: the act'of March 3, 1891 ' (26: Stati, 1095), provides ‘Hint: 


foo Me no. “person ‘shall be een to’ canes ney of desert. Jand: exeeDE 











Ee al be entered | is « Ideated * oa Boat ay oe 
Tae ~The: facts as’ to. this ‘issue ‘are 6 undisputed.” Te: ‘appears = that! etry 
2 Avoman‘is’ the- wife. of Alfred. DD. ‘Woodbury; that. her husband has” 





ens ~ been the. store: ‘manager. for a ‘dothing house in. ‘Kansas’ City, Mis. _ 
~~ souri, for the. past fourteen’ “years: “In ‘February, 1918; he’ went to~ 
oe Ayisona: for: the: ‘purpose. ‘of inspecting the country and making it his’ - 
a future: home if ‘he: became ‘satisfied with the. prospects. i@onditions’ 
>. there’ appearing - -favorable, he paid $5,000 for. relinquishments | to. 

~ the We-4-and ‘the SE: Ey Sao." 9 TF Sis R T Ee , paying $2,000: for = : 
er the: NW: 4, Sec. .29, the land in- controversy. After spending: about 
“two weeks ‘in “Krizona’ he: ‘returned to Kansas City.” “In. September; *. 
m 1918, acconipanied’ by: ‘his wife, he. returned to. “Arizona, at. which | 
= time. Mrs. “Woodbury: made her r entry, giving: her: Dost office address. 


hie oem 
























ee time « as akan cand’ gat ie Pio sea on-a working and. paying ee 
eo “basis, “After: Mrs. ‘Woodbury. made her’ entry he. also. caused 20 acres. 
= thereof to be cleared, leveled, ditched. and. placed,in crop. “As further ees 
(os evidence. that. Woodbury intended: to. make Arizona. his. permanent 
ees eo home, he employed: a landscape . architect: from: the, -agricultura. ac] Cpe ee 
-__lege of that State to plan a scheme for laying 0 tad beautifying 
ae | the place, 9. - te tate pote 
a ae » During: 1918: Woodbury. registered: roe ‘the. draft. in “Toltec, ie oe 
“5 gona. _-He owns no real estate in: Kansas. City....He refused. totakea 
2. Jeaise on any | house or. ‘apartment, there. Prior to: 1918 he. yoted and. octane 
took an: active: part. in. political. matters in Kansas. City, but since 
| . making his. entry he has. refused to do ‘so. on account, of: his Arizona. " - o : 
ee ‘citizenship. He. refused: to renew his contract of. employment, with © a 
the clothing company. but at the date. of. the. hearing: che.-had not... 
“severed. his” connection with. said. company for the: reason. that. his” mele 
ion employers had. been. unable to. find a. suitable : man. to. take his place 
ee and. they . were unwilling to allow. him: to: resign. until they could: doe 
Uk Boy, His statenient. that he: claimed Arizona. as. his home and. intended coe. 
- to: Temove there permanently. as. soon as. che. could arrange. his. affairs: fe 
Sone Ste that: end. is corroborated. by” his: Heighbare, who had | often: dis- oo 
Ys cussed. the matter. with the. Woodburys. » ; ee 
eee Bt 1s argued: by! ‘contestant. that. by: reason 6 Woadbuny’s S. “return: en 
oe Bs 16 Kansas City after his trips to Arizona and the continued. residence - BEES 
= of himself: and wife. in.-said. city. since. that. time, it Ja evident: that es 
Se they: did. not. become resident. citizens: of. Arizona... | ee 
aoe e Under. the: facts. disclosed: ‘the. Department. can “poke ‘accept. ‘this ae oo 
ee view. of-the case. Tt: 1s as well. settled: ‘principle of law that: no speci- .. 
| fied: times. ‘required 1 in fixing. a domicile.and the shortest period of - 
— residence, if only-for a. day, will be sufficient when. coupled. with the~ 
". . evidence: of intent: ‘(See 14. Cyc... BBD)... The. acts on. | ithe, Bar, of : 
: _ Woddbury. daigionte a. bona. a fide} intent. to. make. Arizona. his-future . 
; om I PGE : 











Poe ere 


























- eee arrange ‘his affairs i in’ Races S City. ‘The * eanivanedk in: ner 
: or of March ° 3, 1891, , that 1 no -Persen shall be. eee oe Teen ent ie 


ae paaelly vesiditig i in fr Raticas Eitys ait ate dine oft ‘the ak ee | 
of ie senersl eae of, dow that the; de lomicile*of se y Huss J “E : 










eee AND SAILORS HOMESTEAD. ) RIGHTS, 





" [Cifeular No. 302, i 













138) ; a as revised: 1 February 
spproved ort 


Reprint, of regulations: of ees: 98, 4914 ic 43 L D : 
: 18, 1922; inchiding regulati ions: aoabeined fa Cieemey No. 821, 
oe gen eect sa D., 7,850). eat saneeuhgas tH 


























‘Deparmucmyr OF THE omer an bee 
2) - Gawerau:Lanp: Ovrici;:” 2 es 
eee ee Washington,. D.C., » May. 26, 1998.. ee 
ek cer,.soldier, ‘seaman; or. marine -who: served: for. not. Tes eee 
than” 90. aya ‘in. the Arniy or Navy of the ‘United States during the 
Civil War and,who was Honorably: discharged: and has remained loyal». 
oto the Government, ’and'‘who makes ‘a homestead’ entry, is’entitled 
oS 55> ander. section: 9305 of. the Revised Statutes. and the: act of: June’6, 1919. 
>. (87. Stat.-193), to'have:the term of his service in the Army. or. Navy, | 
Oia oe" een Ob, exceeding. two :years,. deducted. from: the three | years: REESE a 
ee as juired under.the homestead Jaws. he rn 






_ 


Pane ee 7 the entry MPhaveatter he. must eontinns: both dence and culti- ence 
ee vation for such period:as will, when added.to the time of his military ~~ 
“> or naval-service: (under : enlistment. ‘or enlistments covering war pe: 3. = 

Dg riods),. amount to three-years; but if he-was: discharged on account: ©) 

ons OF wounds or-disabilities. incurred 3 in. the line of duty, or honorably. °°: 

a Bg a discharged. but. subsequently awarded: compensation. by. the Govern: °° -- 
.. ment for wounds received. or disabilities incurred in-line of.duty in ~-~ 

Cora accordance with. the act. of October 6; 1917— (40. Stat. 398-405), as 

«amended by the act of August 9, 1991. (42: Stat. 147-153), credit. ‘for 
-- «the whole term: of his enlistment: may. be allowed, However, no: pat: 
Sent will issue to such soldier 0 or "Sailor: until there has been. residence 
: He BY, him for at least one year. ~~ eee 
ae oe. soldier with 19. months: or more military s service. oir be. required ee 

“Sto. reside on the land at least 7 months. during the first: entry year;. 9. | 

with more than 12 and less than 19 months, he must-reside. on the = eae 

—-Jand 7 months during the first year:and such part of the. second year - 
“. - ‘as, added to -his,excess over 12 months’ service, will equal: "a months, 
oe and must. cultivate one- -sixteenth- of the: area the second: year; with ~~: 
feet: and not more’ “than, bee >: months, ne must reside: ApOn the Tand- 7 = 


























ce 


coe te 


he. A: 















-— paSwsroNs RELATING 0. THE ‘PUBLIC LANDS. 





| ee oo ee entryman having- enlistéd ana ‘served 90 days diriie, aus - _ 
oe Of the wars above’ mentioned | is entitled under section: ‘9305: of the’: weigh 
ae Revised Statutes as‘ amended to ‘credit ‘for the full term’ of: pC eae 






service under that: enlistment, although. such- term: did: ‘not. expl aera oe 





until after: the: war. ceased. 


incurred in: ‘Tine of duty... 


7.Asperson serving: in the: ‘Asmy or: -N avy: of the. United States my 
log a homestead entry if some member of his family is.residing 
upon the-land: applied: for; and the: application atid accompanying 
affidavits. maybe: executed. before the officer: ‘commanding: the: branch . elle ed 
a the service in: which he ‘is. engaged.’ ‘Such soldier or sailor i is Not. 
| eae to: reside: personally. upon the. land, but may receive: ‘patent 
“Af his: family. maintain the necessary. ‘residence. and cultivation until... 
the: entry Is: three: years old:or-until-it has been commuted..:'The sol= 
~-dier’s meee in. ects ‘connection i 1s restricted ito. > his wile: and. f notoe oe 


children. 


poser of a homestead nea ‘The saul shild o of. a dior } has pie ae. 
eh gpecial, privileges i in. connection, with the homestead laws « on 1 account ee 
See of his father’s military, service., Go eh ak eee eS eh tS 





HOMESTEAD RIGHTS OF WIDOWS AND MINOR ORPHAN o cmtaoasx ede ea 


_ OF DECEASED: SOLDIERS AND SAILORS. 








& oe 6: An person. -who ‘served: for less than | 90. ‘diye in: the’ “Army. or’ es eek: 

oe e Na avy: ‘of the ‘United: States. during ‘said wars is not entitled to’ have. APRESS 
credit for military.service on the ‘required: period’ ‘of residence: upon. 
_-his homestead} although he may’ ‘have ‘Deen discharged for’ ‘disability Poe 


Se a cm a a i et a ee: acing tal cil, 9 li eel on ali 


10. (a) Ifa soldier or silor makes an entry or files 9 declaratory 


* atitement: and dies: before perfecting the same, the: right’ to- ‘perfect. ag 
‘soldier’s mili: = 
tary: ‘Service, passes’ to the’ ‘persons named in ‘section 2291, ‘Revised oe 
« Statutes; ae 1s; to. his fe widens ony if there be no O widow to his: ns oa as 
are oe devisees. : oe a 


the: claim, including the right to claitn credit. ‘for: the’ 




















all'the provisions at the ‘Lotaestend: lavas in i peapeot te to settlement ‘aD 
‘improvements;. and the whole term of service, or in case of deat : 
: tniliteey net term OF f enlistinent, the entire: Botiod © of enlistment in the a 





By adenae is Pane t to. she ‘ahown. ie the: same s extent’ ‘as Sean 
hoo. “have been’ required of the: soldier: or ‘sailor in making. entry: under, ~ 
“.-geetion 2304, Revised: Statues, except. that credit will be: given upon — 
oo = the three- -year. period: for the entire term of the enlistment, not-ex-. 
'..ieeeding-two"years, where the soldier or sailor diéd. during. the Basten 
ee OLS his: enlistment, provided he served at least ninety: days... Aeea te 
- .-\(@) In-case:of widows the prescribed evidence of: military service 
__.. of the husband must be furnished, with affidavit of widowhood, giving - 
, _. the date.of her: husband’s: death: | 
o- )Tn case of minor orphan: children; in: \ wddition: 40° the: ‘prescribed 
| 








pre evidence of military service of the. father, proof of death ‘or: remar- 

-.. Tiage of the mother must: be furnished. “Evidence. of death may: be Se 

oo the: testimony . of two. witnesses ora “physician” s certificate, sCialyes 

cool attested... Evidence ‘of } marriage may ‘be certified copy: of marriage. ae 

ee  S certificate; or. of: record of ‘poms, or. Aestineny: of ‘two witnesses to the eee ay 

. marriage, cerémony. ° fe hbge BPA 

> -‘Minor‘orphan childien must male: a Joitit entry through their duly eee 

es appointed guardian, who. must.file certified copies of the powers-of == 

oes guardianship, which: must’ be transmitted to the General Land. Office EOUSEL Eka 
igre: by. the registers and receivers. ob ee 

aE. All homestead’ applicants whor are not native-born: éitizena: of ee ee 

‘the United States must ‘have. declared their intention:to become Cities 

gens: of: this: country, ‘and before submitting proof must. be fully © <<...) 

>? naturalized. An honorable discharge from the Unitéed: States Army, 88 

SE. OI ane honorable. discharge from the. United. States Navy. or-Marine. 9.00): 

oe Corps; after. five-years’ consecutive service in the Navy, or‘one enlist-". 0) 

-- >" ment: in the: United States Marine. Corps, is equivalent: toa. declara- 

- tion of intention’ on the part of stich soldier, : sailor, or marine. and 

he: may, therefore, make.a homestead entry” without: formally de- 

“.. Claring: his: jntention to become a. citizen, but. miust,: 


ae of: course, per- 
oe Bete inst: naturalization before submitting proof: . ae 


Pe 









pes SOLDIERS’ DECLARATORY: STATEMENTS. oo 


Cae es 4 iD. Boldiets?: and: sailors’ declaratory statements : ‘may ‘bé filed 
-. jn the land. office: for the. district.in which the lands desired are: lo- 
“seated. by. any: person- ‘entitled to the benefit of. sections 2304. and 2307, 
~* Revised Statutes, as explained: above. Veterans of. the.Civil. War, 
oo the-Spanish War, or the Philippine Insurrection: may: file: declaratory 
|... statements of this. character, either-in person: or through. an’ agent 
- -acting under power. of attorney, but: the entry must be made in person 

-. and not: through. an agent. within. six: months: from the: filing of ‘the 
= lemony statement, and residence must: also. 2s: established within 













ee “DECISIONS ; RELATING | TO (THE F PUBLIO. ‘LANDS. aie ee Sc 
oe at ne Nterats oF the’ World Wet may: file such Aeclaratory 
Ne - statements i in person, but-not through agent: 








The party. entitled to file a-declaratory dtatement may sake: entry, os 


oe yeni! ‘person without filing a declaratory statement if he so desires. . 


~ 5 The seldier’s: declaratory statement, if.filed in- person,, must: ‘be: es. 
te companied by the. prescribed evidence. ‘of military: service:and:the ° | 
-.. \oath-of the-person filing the same, re. Be his residence: and: jpost- os. 


Sao Uo fiea: a ddress,. and setting forth that the 


claim-is made for hisex- > 


ee elusive use and benefit for the:purpose of actual settlement and-cul- ..- 





| ©. tivation,. and: not, either. directly. or: indirectly, for the use or benefit. 


a : Sot any other: person: that he has not: heretofore. made:a homestead Ey 
oe Oo entry or filed: a: declaratory statement under the homestead law (or. |” 
oo. * ifthe has:done. so, he must show -his. qualifications: to make:a. second © ae 


Or: additional. homestead entry) 5 that he-is not the: proprietor. of more’... 


~ than 160. acres of land in ‘any: ‘State or. Territory; and that: sincé; Au. 
cs past 80,1890; he has. not entered or acquired: title .under:the agri- > * 
eae cultural land. laws. of-the United. States, nor is-he now. claiming. under. 
+. - said laws-a quantity of land which with the tracts applied for would 
“take more than 320 acres, or, in the case ofa claim under the en- =. 


 stock-raising laws,.800 acres.: 








a © -Jarged homestead laws, 480. acres, or, in case. of. a claim under. the 


(8). In case of filing a soldier's s: ‘declaratory. Statement by. agent, jhe 


S oath: must further declare the name: and authority of the. agent and.-  - 
the: date: of. the power. of. attorney or. other instrument. ‘creating the... 


ee = fore its execution. It should ‘also state in terms that: the. agent. has” 


~‘ageney, adding that. the name-of the agent. was:inserted. therein: bene SPS 





oe os Noe right: or interest, direct: or: indirect, in the ‘fling of such: a declara- en 





“The. agent must. file Ge addition to his power. of: attorney). his: own Ce = 


ae ] ae to the effect: that he has no interest, either. present: or: prospective, 








oe eo: of the: claimant. 


Pi fea ural 


wore eles lafid is situated. 


os. -gireet. or-indirect, in the claim; ‘that; thé. same is: filed for. the sole oe 

2" benefit. of the’ soldier, and that no. aTrangement: has been made where- 
“os by said agent has been empowered. at.any. future time to sell or relin- 
~) =~ -quish such claim, either’ as. a Bears or ae Alng 8 an. — ee ace es 





‘The fee: tobe: aa 665 “the: ai tegister: ‘acid receiver ot the’ land eee 


1S aheie: the. declaratory. statement | is filed i is ‘$2, “except in the: P racific 






See A States, where itis $3". 


(2) A homestead ‘entry. ander a. “declaratory: statement ; can HOE: bes es 
made. through ® an agent;: and ‘the entry must be made and:settle- = 


oS quent: on the land: commenced. within six months. after the: filing of =. 





‘the | doclitalory : statement. | = Mesidence, cultivation, and: ro Unprove: . - : 5 































Madkt ee “met ts:m 


























allter locating his homestead and filing his declaratory. statement in_ 

_+ awhich. to: make entry, and commence his. settlement..and. improve: 
~~ =ment” 3-and section 2309 requires him “in person: fo.“ make his 
_°--.. “and thereafter fulfill all the requirements of the law.” ‘These: must. 
_» ‘be done on the same lands selected and located by. the filing... 
~. - v4B, ‘Soldiers and. sailors. are. cautioned against. dealing. with ‘the - 



















~.goealled soldiers’ claim agencies, or persons or. companies who repre-. 
“sent themselves as authorized by the Government to. make entries. 0. 
particular individuals 'to locate soldiers or sailors, or to file declara- 
+... ..*tory statements for them, except under the conditions above set forth. 


: Sait realest erie ao) roeeg atk ora iiaely Patio sich) BA A OL ‘ 





onl oS. 1 6y House: joint.’ resolution No. . 30; approved Jaki. si oe 
“amended joint-resolution No. 29 approved February: 14; 1920° (41 - 
"oe: UStat: 484) by extending the ‘provisions of the-last-mentioned resolu- 
-60.:to: not ‘lessthan:90 “days from the’ beginning’-of the: préferenc 
-.-; right period. Said resolution as’ amended is applicable-to ‘all open-- 
’  ings:of public or“Indian: lands:to entry or the restoration: to entry 
-... of public: lands withdrawn from entry,and. confers ‘upon: officers, 

. -goldiers;. sailors; and umarines"in the Army. or Navy. of the: Unite 
States during the late: war, whowere ‘honorably. separated ‘or_dis- 
charged from ‘such service-or*placed'in the regular-Army-or Naval. 
- service, a preference right of not:less than 90:days from the date of. 
"\s-zopenitiig: or restoration in which’to make: entry for the-land. under’ 
>. the homestead or desert-land.'laws, except as against: prior existin 
2 “dT The act of July-28, 1917 (40 Stat. 248), protects.persons who 
 .after making. entry ‘or ‘initiating ‘claims under the homestead: law 
~ by-settlement, application, or entry and, thereafter enlisted or wer 





























































the military. or naval service exceeded two years. 
sailor after having served for at least 90 days was discharged because. - 
___ of disability incurred inline of duty or regularly discharged from) 
the service ‘but: subsequently awarded compensation by the Govern- 
_ ‘ment for wounds received or disabilities incurred in Tine of duty, he 
_.. may-claim eredit for the full period of his enlistment, subject to the 
requirement ‘that: residénce on the homestead for at least one-year = 
must be shown. In either case the. credit:is in lieu of the cultivation. 
specified by law as well as residence and if the period of service is... 
~~ such“that residence fer but: one year need: be shown, no cultivation = 
homestead. laws consists of actual residence for at least seven months... 
 ,and allowable absence of five months in not more than two periods, 
notice of leaving the: homestead and returning. thereto to be given 
_ fo.the proper. district land officers... The final proof must show 
"there is.a habitable house on’ the-land. . iiaiees ue a ee 










124» DECISIONS RELATING TO THE PUBLIC LANDS. {von 


or prior to March 3, 1921, from a forfeiture of their claims by © 
',.,, reason of the failure of the claimant to.do any act otherwise required =. 
Service as equivalent to residence on and cultivation of the homestead” 
_. witha maximum credit of: two. years incase of discharge for’ digs: 1. ce8 
.* © ability. incurred in line of duty, regardless of actual petiod of resi- 
—-. dence, and grants complete exemption from further compliance ‘with . 
ac.’ law. by the widow, minor orphan children, or legal representatives. <9. 
any homestead entry unless it be alleged and proved that the'absence | 
_ from the land was not due to.employment in the military or naval © ~~ 


we =: 





os 19. The act.of September 29,1919 (: 


ee ao 5 ~, 


the homestead laws orwho ‘initiate valid: -homestead. claim’ by set- 


| tlement or application, and thereafter enter upon a course of train- 
ee is - dng under the vocational. rehabilitation ‘act. or ‘are. furnished hospital : 


ject to.the condition that. before title by. patent may be granted the =. 
claimant shall:have resided upon, improved, and cultivated thehomée-- 
stead for a period of at least one year. A person who’is entitled to . 






18. Under the act of February 25; 1919 (40 Stat.1161),asamended 
by section I of the act: of April 6, 1922 (Public 187), one who was = | 
~~; inthe ‘military ‘or naval service of the United States during the 
- .» Mexican border operations (regarded as having begun May 9, 1916, 
-. and continued ‘until the declaration of war with Germany); or the 

.. late war,"and who was honorably discharged after having served 

~ at Teast 90 days during such period, is entitled toa deduction ‘from .- 

-. . . Vhe ‘homestead residence requirements (three years) equalto the =.” 

... <perod of service ‘but not to exceed two years—that is, there must. 

_ _ be shown residence on the homestead for at least one 


that 





purpose of taking such course, or to receive hospital treatment by _ 
c allows the time-while so engaged:to.be credited _ 







fthe soldier or =. 


_ section 2 of the act of April 6,.1922 (Public 187), grants to ex-service 
men. of the late: war who made:or may. hereafter:make entry under. ~.. 






























ECISIONS : | BELATIN: G. TO ERE, PUBLIC: LAN DS. 





i, se the benefits of this act should foreard to. the: Teal disteict: land office. 
notice of his absence from’ the land and of the fact that he has been 
«admitted: to take a course. of vocational training under the’ act-of | 
June 27, 1918 (40 Stat. 617), or that:-he is receiving hospital: treatment.” 
2S bythe: Government, ‘together’ with a certificate to that fact. by the 
rey proper. official. He ‘should. also-file notice of his: return: to. the. land 
Ses so thatthe local officers 1 may make: due notation on. their records. 
20. :The:act of March 1,.1991 (41.Stat: 1902), authorizes homestead:. 
: ers, applicants, or entry! nen who initiated. their claims and’ thereafter - 
enlisted : ‘prior to..November. 11;:1918, in’ the. United States: Army; 
Nayy, or: Marine: Corps. during the War with. Germany,, and. were . 
honorably. discharged. or separated ‘because .of physical “incapacities | 
due to service, and for that reason: are unable to. return to. the land, - 
to. make ‘pr oof without. further . residence, improvements, and. cule 
“: tivation-at such. time. and. place as may.be: authorized. ragged warns 3 
= + Notice of intention. to: submit proof under .this act: must. Be: given. 
in the usual, manner by. posting and’ publication; and the proof ‘should . 
- eonsist of the. affidavit of the. homesteader, executed: before: an. official» 
~ authorized :to administer oaths and use: an. official seal: showing that. 
“ heis: ‘unable to. return to the:land:on account of physical iricapacities, - 
due to service in the United States Army, Navy, or: Marine Corps. 
during the War. with:Germany, and should describe. the nature and. ° 
“extent of the: disability; which facts: ‘should be: corroborated by. the ” 
- testimony. of ‘two witnesses taken.in similar manner, one of awhom ~ 
must -be <a,. “practicing. physician. Such: affidavit: should. be. accom: 
~- “panied by a.copy of the. claimant’s discharge from the Army, Navy, 
os or Marine Corps, or an. affidavit itehowing, all: the facts about: his service. oe 
oe _ and: discharge... ee, eae ta aan 
eet MEP Very. respectfully, 














































| Wantase ‘Spay 
" Commissioner.. 












: Appel: Mass 96, 1922. ee er oe ere Bk 
“AN: ok . FINNEY, ye a ial ARS pio Se ee, ae ae 
: ve  Pirst Assistant Secretary, ee ee 







Be pl ese ee ha, ate Sela 
vey. 












“REVISED STATUTES. 


oo . Sho. 9293. lace case’ Sob: any person. - désizous of ‘avatlitig: himself of i: 
oe the benefits of. this: chapter; ‘but. who, ‘by: reason: of actual service in. * 
. thé military or naval service of the United’ States; is unible'to do the 
o personal preliminar y ‘acts at' the district: Jand: office: which the: preced- Bien ge 
 » Ing-sections require; and whose: family, or some’ “member: thereof, is.0 2 5. 
-» > residing’ on the: and which he -desires to ‘enter, and upon’ which: Qos ee 
~ bona fide improvement, and ‘settlerient have peen’ made; sich person) os 
may: make the affidavit. required by law before:the: officer ‘commanding: 
iy 'the: bratich’ of the: service. in’ ‘which “the: party: 15° engaged, which*. 
affidavit shall: be*as’ binding’ in, law, and. with like ‘penalties, as if°. 
o-) 0. taken before’ the register* or receiver; and upon ‘stich: affidavit: being ue 
OPE i filed: with - the: register’: ‘by ‘the ‘wife. or other: representative: Of: CHG 2 Be 
eis As partys the ‘same ‘shall: become effective from’ the date ‘of such:filiig, =>. * 
| i peedel the application and. affidavit, are accompanied : by the fee PREY 

















Le Omer: 9304.2 “Every: ‘private. “goldiée: an ‘officer: “who “has. ‘Served: fa Reece 
SE bey Army ‘of the United States during the recent rebellion for ninety’. = 
os days, and who:-was honorably discharged and has retiained loyal'to: 
“the Government, including the troops mustered: into thé service of 
the United’ ‘State: ‘by. virtue of: the ‘third’ section of-an act: approvéd Pas 
... February. thirteenth, eighteen. hundred and sixty-two, and-every sea: 

+ Inan,-marine, and. officer. who has’ served: in the: Navy: of the’ United’; — 
aes ~ States ‘or in ‘the Marine Corps during the rebellion. for ninety: days, 
and ‘who was. honorably _ discharged. and has remained loyal.to the. 
es Government; and every private- soldier and officer who has: served-in =. 
o> bhe: Army of the United States. durin the pani vray: or who has ae ia 
ie served, is serving 5 OF. shall have: serve ne eee 


7 






: ‘ tis Tecating his ‘homestead and fling his. : decaratory “statement os . 





— aie “athe. provisions ‘of ‘sections: 9304. and 2305. “of: “the: “Revised Rigor were extended, “te: * 
ne es veterans the: World. we r by act of Heb. 25, 1919. 40. Beats: rnc ee ee 






















- Swithin which to: make aa L enthy. aad’. commence ‘his ; settlerien 
: improvement. - (As amended. by act: Mar. 1,1901.)* Ee 
2 SEC: 2305." - "The time.” w which the! homestead settler has s served in the . 





Se koprkeie tle, 4 without ‘reference: to the length Of time: he. may: res S 
os -gérved 3 but: no: ‘patent. shall-issue’ to any homestéad ‘settler who: has: 
Ja te NOt tesided. upon, improved, and: cultivated his homestead for. ape = 
-. - viod of at’ least one year ‘after. he. shall have commenced hig improves == 
ments: Provided, That-in-every..case in: which. a settler: on: the public = 
~ Jand of the: United States under the homestead laws: died: while actu: 9 
eo eal engaged: in the Z irmy;. ‘Navy, or. Marine Corps. of the United. 
. States as. private, soldier, ‘o cer, seaman, or marine, ‘during.the War = 
oats welth) Spain: or. the Philippine : insurrection, his widow, if unmarried, ~ 
os OF. case: of her death or ‘marriage; then: his minor: orphan. children ~ : 
or his‘or their. degal representatives, may. roceed forthwith to’make: 
ue ae? ~~ final proof upon the land. so‘held by. the’ deceased soldier and.settler, - 
~»<- land that.the death. of such: soldier-while. so engaged in: the ‘service. of 
the United. States:shall, in.the administration ‘of the homestead ‘laws, -: 
=> ~.besconstrued to be’ equivalent. toa ‘performance. of all. requirements G60 ee ees 
to residence. and cultivation for the full ‘period: of five years, and. shall eee 
-» entitle his. widow, if unmarried, or in case of. her death or marriage, 0. 2 =. 
~ then. his:minor- orphan: children « or. his or their legal representatives, Biss 
--* - to make final proof upon and receive Government patent for said. - =. 
=< Jand; and that upon proof produced to. the officers of the proper. local’? 
i “"Tand office by the widow, if unmarried, or:in case ‘of her death or mar- 2 
-. -Tiage; then-his minor ‘orphan children. or his or their legal representa-" 0.0.02: 
tives, that.the applicant. for patent: is the widow, if unmarried, orin ==). 
> Gase of her ‘death or'marriage, his orphan’ children or his or their legal’! 0.02025 
— representatives,’ ‘and ‘that such soldier, sailor, or marine died while in «©: -.~ 
.:... the service of the United. States as. hereinbefore described, the aaa Rarer arrraey tam 
et) TES for such land shall 1 issue. hs: amended. tye act March 1, , 1901: Le) ee 
Suet 2307. a case oot i death ae any y person eahe would be antitiad hye Ee 
pen Te fie a homestead: under the ‘provisions: of. section ‘two. thousand: three. : 
ee hundred. and. four, his widow;. if unmarried, or in. case: of:her. death.-~ 
oo. or marriage, then his minor orphan: children, by a guardian duly. ap. 
2 pointed and officially:accredited at the Department of the Interior, ..~ 
. «shall be entitled to all the benefits: enumerated inthis chapter, subject. ©. 
~):.-to-all:the provisions as. to ‘settlement and improvement. therein: con: 
ve Par tained; but if such. person, died. during: his term. of enlistment, the: 
Ae -whole. term. of his. enlistment shall be. deducted : from. ‘the time: her reto- 
re fore required, to, perfech: the title., ee ae 
























< Bue. 9309. ‘Every. saldign’ sullors ‘naritie, "these: or other ‘person: 
coming. within the provisions of section two: thousand. three hundred « 
-.and> four, may,. aswell by. ‘an- agent as in. person, ‘enter. upon such 
. homesteac | by. filing « a declaratory. statement, | “as: in. a Preempiion| ¢ cases 








- vovtsions: ot. sections. 2304. and: 9305" of the. Revised : Statutes were. , extended 
veterans of the: wvyorld. War, eee act oa Bebe 25, 1919 (40: Btat. Tee Ua ee cae 


















DECISIONS # RELATING TO. THE PUBLIC. ‘LANDS. ; 





ie byte ich oleitnabt: in person cahall withiii thé time pe ae tue 2 
es actual-entry, commence settlements and improvernents, on. the, same, oa 
a. and-t thereafter fulfill t the. ‘Tequirements of the law. ae oy ee 














a PREFERENCE RIGHTS. AND PRIVILEGES BASED ON 2 MILITARY woo 
a : (OBER IOB: "2 fe ) et 





oe hoe! Resolved by: the Senate e ‘anid House.o if Representatives, of the United a 
States of. America in Congress assembled, That-a: joint. resolution en- °°. 
co titled “Joint. resolution giving’ to: ‘discharged: soldiers, ‘sailors, and) 
See marines : a preferred right, of homestead: entry,”. approved. February Seto 
ee 1920, be; and the-same is hereby, amended. to read as. Lollows si 0°" 2, 
a “That hereafter; for. the ‘period’ ‘of ten’ years’ following: the passage of this “Act, ee 

vo Ae soe ligne the opening-of public: or-Indian lands toentry, or the restoration: toentryof =. 
a ° -publle: jands. theretofore. withdrawn. from. entry, ‘such. opening or. restoration. ee 





Sach ae before ‘the general opening ‘Of ‘such. ‘lands’ to. disposal. in, “which ‘officers: “goldiers,. 0 °°." | 

: oo Sailors. or marines: who have: served: in ‘the’ ATMy. or. Navy. ofthe. United. States 200 
wo! in the war with Germany ‘and: been. honorably. separated or dischafged therefrom... 
“or placed in: the: Regular. Army. or Naval Reserve,.shall have'a preferrediright. 
pe cee of. entry. under: the homestead or. desert-land. laws, if qualified thereunder, ‘exception s 
oo as-against, ‘prior ‘existing. valid ‘settlement: rights. ‘and’ as: against. preference eae 
Rights conferred ‘by existing ‘laws or equitable claims subject to allowance and." 9) 

Soe 7 fonfirmation: Provided, ‘That. the rights and benefits. conferred: by this. act shall ere 


eee visions of the. Selective. Service ‘Act, ‘shall Maye. ‘refused to. render such: service ere 
; OR, to. wear ‘the uniform ‘of such service of the United States. . oe es 

a3 SEG, 2. That the: Secretary. of ‘the Interior.is hereby. authorized to eke. any” : 
a “ghd: all: regulations 3 MEY to. carry, into” full: oe ‘emit effect: the rons Sees, 
: hereof.» : Leaner hy eee et 


“Approved. J anuary 3 72, 1992. (Publis No. 36). 





ae Aer - ‘ ; 

















oo Bre OF  ahandoument sustaivied: lepainets any suck atte | entrymen: as. 
“Or. person - unless: it ‘shall. be. alleged. in. the: preliminary affidavit or. 
"affidavits of contest and proved at the hearing in cases hereinafter 
initiated that: the alleged absence from the land was not due-to:his  _ 
employment.in such military. or naval: service; ‘that, if-he:shall: be ~ 
'". discharged (on account: of- wounds received. or. disability. incurred.in’ 
the line of: duty,. then. the -term “of -his enlistment. shall be deducted... 
— from the required length: of residence, without: reference to, the’ e time: " 

























_ of actual service: Provided, That no patent shall issue to any hom 
oveded, “patent sh Sa cite 





Suc. 2. ‘That any settler upon the public lands of the United States, 


or any entryman whose application has been allowed, or any. person. 
who has made.application for public'lands which thereafter may be: 
_. ‘allowed under the homestead laws, who-dies while actually engaged. ~ 
~._-dn_ the military or naval: service of the United States, as a private 
~.... Soldier, officer,seaman, marine, national guardsman, or member of ~ 
, any other organization for offense or defense authorized by Congress. 
during any war in which the United States may-be engaged, then 
his widow,'if unmarried, or in case of her death or marriage, his - 
"minor orphan children, or his or their legal representatives, may pro-.. 
ceed forthwith to make final proof upon’such entry*or:application 
thereafter allowed, and shall be entitled to receive Government patent’ ~ 
- »-for-such land; and that. the death of such soldier while :so engaged _ 
_.. in the service of the United:States shall,.in the administration of the = = 
 » -homestead laws, be construed to be equivalentto a-performance of oS 





all requirements as to residence and cultivation:wpon such home. =. 
eer eg bOI fe eee EE ee Bee eh ge Ber ae BF Bee cc ae 
Approved, July 28, 1917 (40 Stat.248). 





Be wt enacted by the Senate and House of Representatives of the 29. 
United States of America in Congress assembled, That subject tothe 
_. conditions therein’expressed, as to length of service and honorable. 2) 
-.. discharge, the provisions of sections twenty-three-hundred and four. ©. >. 
and twenty-three hundred and five, Revised Statutes ofthe United ~ = > 
States, shall -be applicable in all cases of military and naval service °° 
rendered in connection with the Mexican border operationsor.dur- 6° 
Ing the war with Germany and its allies as defined by public:reso-. 
lution: numbered thirty-two, approved August twenty-ninth, nineteen = 
-. hundred: and sixteen. (Thirty-ninth: Statutes’ at Large, page six. 99 
_. . hundred and seventy-one), and the act approved July twenty-eight, <9... 
_. .mineteen hundred ‘and seventeen (Fortieth Statutes at: Large; page 
~- two-hundred and forty-eight): 0. S080 Seo ote 


Pty 















“Be it enacted by the Senate.and House of Representatives of the — 
United States of America in Congress: assembled, That-every person 
_. ~. who, after discharge from the military or naval service of the 
_\..» United States. during the. War against: Germany and: its allies; is © 
, furnished any, course of vocational rehabilitation under the terms — 

of the Vocational Rehabilitation Act approved June 27, 1918, upon. 











the ground that he comes within’ article 3 of the Act of October 6, 
_ 1917 (40 Stat, 398), and who before entering upon such course shall 
have made entry upon or application for public lands of the United. 
States under the homestead laws, or who has settled or shall here- 
"after settle upon public lands, shall be entitled to a leave of absence 
- from his land for the purpose of undergoing training by the Federal 


ue STBL?-22--voL 499 





















+, a period of at least one year. 








oS : = fi ‘ 5 ; sa 


1161), so far as applicable to those discharged. from the military or 


- naval service. because-of wounds received or ‘disability incurred 












~~ Board: of. Vocational “Education, and. such absence, while actually 
» engaged in such training shall-be counted as constructive residence: — 
Provided, That no patent shall-issué: to any homestead settler.who 
has not: resided upon, improved, and cultivated his homestead for. + 


Be. 4 enacted by the Senate and House of Representatives of the 
United States of America in: Congress assembled, ‘That any settler 
_- 2 or éntryman:.under:the homestead laws of the United ‘States, who, 








TENSIONS ‘OF TIME ‘FOR PAYMENTS 


-Txsravornons,, a a Lubes, 
me [Circular No. 20) 


Deemer OF. THE os Taermnron. a 
°§ » Genera, Lanp » Ome 


" Biswancx, Now Dasa ae 
Taster | if 


4 ‘Dakota a Seren Dakota ohio is “unable | to. » malte ‘pay ment: ‘of : plirehase eng 
a ‘due: ‘under his: entry. or ‘contract . ‘of. purchase. as. required ‘by: existing. law. or. 
‘regulations; on: application: duly: vérified showing that. he is. unable’ to. make pay-- 
_ ment: as. required;- shall: be: granted: ‘an extension’ to. ‘the’ 1923. anniversary. ‘of the ©. 
. date: of his. entry. or. contract: of spurchase: upon: ‘payment: of, interest in: ‘advance. ~ 
at’ the rate. of 5: “per eentum) ‘per: annum on. the. amounts: due; from: the. maturity . 
‘thereof to the. said anniversary.; and if: at the expiration, of. the. extended: period 
the: entryman’ or ‘purchaser: is: “still. unable to make the payment ‘he’ may,: upon 
7 the: same. terms: and ‘conditions, in: the’ discretion. of the Secretary. of the Interior, [ o 
-—s _be'gr anted such: further extensions of time, not t exceeding a PReniod: of three year Br Aare 
oT as the. facts: warrant: ee Pelee dos ky 8 pe, Sine ae ie Soe, is, La ‘yay oh ee re 
2 1. Entries and. sales flected: 2 Pie! act t appligst e homestend Hantiés 
oe “made either in the Cheyenne - River: and. Standing. Rock Indian Reser-. 
. vations, opened under the act of May 29, 1908 (35 Stat:, , 460), orfin’ 
- that; part of the Standing: ‘Rock: ‘Tndian. Ressi-vation! ‘opened. under the .. 
- act-of F ‘ebruary. 14; 1918. “(87 Stat., 675), ; and also to-sales madeunder 
Bs "authority of the: said act:of: May 29, 1908, and ‘Depirtmental: eee 
: tions. of: February. 27, 1920: (47 La D, 840) ee ee 
ar Be Me anner of obtaining eptonsions of. dime: 2 for payment. “oT ids : 
to: btain : an_extension: under the: said act-of: April 25, 1922, the: entry- 
man. must. file in: your: offitea duly: corroborated: affidavit setting out 
that: he As unable. to. make: the aes “Payments “No: 2 ee 


i. tear a etetaiond is “aout; at the 3 tate of vey per. cont! per wdakine ag 
2 “Upon soup lance 4 with: ‘the: eeromuinanients You will: allow: ‘the Sepplict 















DE DECISIONS. ‘RELATING 0 THE PUBLIC | ANDS. 


“penile & we. years . from. the date. ob entry: The act of April 13, Sie Ge 
“os (87 Stat, 84), as amended by the act.of May 98. 1914 - (38. ‘Stat; coe 
BBB, 384), ‘provides for an extension of time for the payment. of: any 
2 -~ Gnstallment upon the payment of interest in: advance atthe rate of 

five per cent. per annum, and that any payment. so extended may 

_ ss annually thereafter be. exténded in like manner, ‘provided : ‘that all 
.. “payments are completed within a period not. exceeding one year. after ee 
-.. the'Tast payment becomes due under the act under which made. “The: 2. 

utmost time. allowed for completion of payments made. under Bed” a 

Coe eos act, of May 29, 1908, was seven: years from the date of.entry. 9 

4. Previous ‘requirements in connection with homestead . ‘onbieo a 

8 ae under the act of February Ls. (1913.~The: said act. ‘provides. 

~°.. » that’ one-fifth of the purchase. price shall’ be paid at the time of .~ - 

0 centry: and the balance in five equal. annual: installments, commencing -- : 

WO! years from the date of entry. ‘Section 1 of the act-of March.4,  — 

“1921 (41. Stat., 1446),. authorizes: an extension of time.for. the pay- us 

. ment. of any. installment, ‘upon: the payment: of interest. 3 im advance. at oe 

. - the rate of five per cent per annum, and that any’ ‘payment 80 OX- 

One uh tended may annually thereafter be extended in like manner, but. - ee 
that ‘all payments must be completed within a ‘period. not exceeding | pee 

“one-year from the date the last. payment. becomes due, under the act. | 
 “ynder. which it- was: made... ~The. utmost:time allowed’ for: the: com. ee 
Sag 9 ~ pletion of. payments. on: homestead entries made under: said act Of oes 

aan February’ 14, 1918, was seven years from ‘the date: of. entry. on 
eee ‘Previous requirements in matter of payments. in: connection n with ee 
‘sales: —The only sales heretofore authorized under the act of May 29, 

1908, ‘above: cited, were: authorized. ‘by. departmental regulations 6° tie 

|) ebruary. Qf, 1920. (40 L. D., , 840). The regulations provided that. 

— purchasers. might. pay. all ch. for: the. Jands at the time of ‘purchase, Dee 

- or one-third. down and. the balance in two equal: annual installments... 
©. due.one and two years from the date of purchase, interest’ to: be paid - me 

ane on. the deferred installments at’the rate of five: ‘per cent.per ‘annum. 

a Section: 2 of the act of. March’ 4, 1921. (45 Stat.; 1446), ‘provides for eh 

"© “an extension of time for :the payment: of any. installment upon the 
. payment. of interest, in advance at the'rate of five per cent: perannum, = 

: -.. and that-any. ‘payment. so extended may: -annually- thereafter. be cae ae 

ee * “tended: in, like manner, provided that all. payments ‘ ‘are: completed a 
within one year after. the last. payment becomes due under the regu 

-lations. ‘The. utmost: ‘time allowed. for ‘completion: of: payments" ‘on 

these. sales was three years from the date of: ‘purchase (48:L.D., 80)... 

6 ‘odifications ‘necessitated. by. the: act of. April. 255. 1998. “The 

ce said” act: of. April: 25, 1922, modifies. the above > requirements in ‘the 

a following respects: 

~~ (a).On those entries on: «hich fe seven n year 7 period’ For: payment 

allowed u under the acts cited above pane Prior | to the: 1928 2 anniver- 































pis payicnt! ‘ ee in’ advante on” > the: ‘amnouniey: ‘due! trom. the 
"maturity thereof to the 1923: anniversaries. of the: dates of the entries, 
- at the rate of five per ‘cent ‘per annum. If, at the expiration of the 
‘extended period the entryman: is still dhabla: to make’ the. required : 
. "payment, further extensions’ may be obtained from year to year in the~ 
-- Same: Manner, ‘but: no’ extension. will be granted beyond. a period of) 
- three 3 years. from the 1923 anniversary. of the’ date: of: the. entry.” is 
-..-(b). Under the regulations. of February: 27, 1920; supra, and sec. 
eon: 2of the. act: ‘of March: 4; 1921 (41 Stat., 1446), ‘final ‘payment on. 
sales: made’ under the’ said: ‘regulations: must! be ‘completed. ‘by: the 
oe 1998 anniversaries of the. dates: of. the purchases... Under the. presen c 
act of April 25, 1999; if on. said. anniversary: the ‘purchaser ‘is still 
eae unable to: complete the payments, he may obtain an extension of time » 
“inthe same manner provided for homestead entrymen, no- extension 
to. be allowed. beyond’: ‘a.period of. three years: from. the. date: on. which i 
final’ payment. becomes: due under ‘the. said regs ulations and the ac 
March 4, 1921): Moe oe PSIG Be te a, eta Te nee 
. You are dir ected ¢ ti setve s notice « on neack entrymian who is in default “agile ORES, 
in the matter of payments, either of principal or interest, that: ies 
- the required sums are not paid or an extension of time’ obtained - OS 
; herein provided, . or. as. provided in. Circulars: Nos., 106: and 1 (AL ar ee 
toe TDi 123 48 D. , 80), prior to: October. 1, 1m, yous will report Ha cea Ae 
nee entry to this office foe cancellation... ae ne ee 
_ In granting extensions of time fon Dayuichite you. i Sei be: govetiied’ 1 EERE 
by instructions contained in. Circulars. Nos. 106 and 751, ‘where’ ‘the’: s 
time for final payments. under the acts’ under which the entries “were Sa 
made and the. extension acts of t Apel 18, 1912, and March 4, 1O2H, 
et have x not: t expired. ee ee ons 
ne Po ee ee ee oe Waa Spey 
era “Commissioner. oe 


























"Approved: 
ee C. Biswey,- Aree ee - i wa oe Po ee ne 
| First Assistant at Seerctary. eee Se ae ae 
















Dararemacann oF OF- THE 2 Lwrekron) : ee 
mi GENERAL Lanp: ‘Ouirion:. oe 
= Washington, D. Os Moy 2 26, 1982. oS 




















Ruatsrens: AND, p. REcrrvers, oe 
~. Unrrep Scares Lanp: ee wid ae Agee peten Rag SY 
ae SroKann. AND! | WATERVILLE, Wasnnoron : ee a ee 
Lands’ within. the south: half: of the: former. Colville: Tidiin: Reser: a 
-yation- were. opened to entry. on. ‘Séptember. 5,. 1916, by the:President’s = 
"proclamation: of. May 8; 1916 (39. Stat., ATT 8). winder. authority of. ose 
—. -theract: of: ‘March. 22," 1908: Be Stat.; 80). “That act: One oe Covey 
things. provides:: fb dhe a e a web gi ARE es hs oe 
eee ephiat the. ‘lands: petnainthig dinaiaposed: “6f ‘at ‘the: ‘ekpi¥ation’ ‘of: Ave’ ‘aaa * ot 
— “from? the: ‘opening of: the: said: lands: to: entry: shall: ‘be: Sold ‘to: the: highest. bidder: et 
ne -y for: cash, ‘at. not. less’ than. one: dollar. per. acre under: rules’ and: tegulations. To." aac 
fete ooh ee be: preseribed. ‘by. the. Secretary. of. the. Interior, and: that: aly, lands. remaining ee 
OS EME ait “amigo te years after said: lands shall. have. been. opened. to. entry, may be. sold Pe A 
reeet to. the” highest’ bidder ‘for cash \ without t regard to. the above minimuni Jimit. of ae : 

















pe re | s_ proviso: ‘all id Tad: ‘remaining aati iced: of gan 
co : “September: 4.°1991, was: automatically ‘withdrawn from homestead 
eee entry. on. that. date fo the purpose. of sale.” ‘The act. of Congress Ap: ae 
ere _e prove May. 2, 1922 (Public. No. 215), directs— a ee 

or ee chat the. ‘period, provided. by. Jaw for the filing of. homestead. ‘entries. ‘upon: ae 
ees 2 abby lands: of. the ‘south. half of. the Diminished. Colville: Indian ‘Reservation. in. Thee 8 
ae ae State: of. ‘Washington, as provided by the act of Congress ‘approved. “Mareh'22,) 
i ae 1906, ‘be; and: is hereby" extended for. a esa of five: ‘years, from: and’ after, nthe ee 

AB ae etl day: of: ‘September, 1921.” egy oP hae oe. 
Sa ce a Under ‘the ‘authority. of. ‘énid act: a: the: jands within “the: ‘south ee 
a oe helt: ‘of the. former ‘Colville’ Indian ‘Reservation; which’ ‘was: awith: 
oo drawn from entry on. September 4. 1921, became’ aiblect to’ home- 
Be stead: entry. in: the following. manner: Rene. - ae 
eee Of Preference. to eu-service men. —Privt: to. ace 8, “1999, he 
ands may- be. applied for only. under the. homestead isa and. Cee 
by. ex-service ‘men of the-war with Germany, who have been. honor- 
ably discharged or séparated from.the service or: placed i inthe Regu- 
“Jar Army or. Naval: Reserves, all such npbBostions: to be treated: as 
‘simultaneously. filedo:0 wee a 
“9. General ‘disposition —The inns if any, 1 ‘not: disposed of aintng 
3s id. preference right period, will: ‘become subject. to appropriation. 
under. applicable. laws: including - ‘settlement . under the. homestead 
laws in” advance of entry, by. any y qualified: pebaotis: on / Angust: 28 












































ae epelieotiona ¢ to. Be’ treated: as jr sihtulsaneonaly filed. and ‘aiapaaed 
2 ot before action is taken: on other‘ non-preference: right: application : 
ie “In the event. ‘conflicts appear between the. ‘applications treated: as 
-* gimultaneously filed | as herein provided, drawings ‘will be. held to-de- 
termine the. order. i in. which the: ® conflicting, applications will be > taken 
ee up for consideration. | 2 ec ae 
You -will-make. the } proper notations’ of these refuilsitiona’< on ni your’: 
ee records, post’ a copy thereof in your. office and give as much publicity a 
to. the opening as possible, as.a matter of news without expense to the — 
oe “Government, by. forwarding. a Copy. of these. regulations to the. ‘post- 
- office nearest. the-land-for: posting therein: for: the: information. of the 
a -- public, and. by. transmitting. copies. of such order or an item concern: 
_ ing. the. restoration,.to -the newspapers. published: nearest the land, 
ae » being. careful not: to, send. such. copies.or. items without. ‘calling: the 
ae - particular. attention. of the. publishers to the fact: that the matter is 
gent as news, and that: the ‘Govertiment: will not be respousible for the 
ce cost of. any: publication. thereof... ee | oR OSE es 
as __Prompily, report, your. compliance with the instructions erin 
given. ee] ms Ey eee SS fe ares ea = Pe 7 rr oeee ee Lee eee oS 
: — of | "Commissioner. ie ee a 8 











| Approved ia 
Fin inst Assistant ¢ Seortary, 








oe a RECLAMATION HOMESTEAD ENTRIES—DESERT LAND D ENTRIES 
SUBJECT TO THE PROVISIONS: OF THE RECLAMATION ACT— 

_ PROORS BY INCAPACITATED SOLDIERS—ACT OF APRIL 7, 1922. a. 
-Instrvertons. : 


“[eirewiar No. 880, HE 





| Durarracanr, oF THE stig 2 - . o 
Be a - oa ae | Waangion D: Cs May 29; 1988. 


























_ DECISIONS: RELATING ¢ to. ti p PUBLIC LANDS 


than under: JES ‘homestead “laws of the ‘Unitea 1 States, or. any desert land entry: 
oman whose entry. is: subj ect. to. the provisions: of the ‘Act: of June IT, 1902: (Thirty- e 
. second: Statutes, page. . 888) }. who, after. settlement, ‘application, . or “entry; and 

“.» prior: to. November. 147-1018: ‘enlisted “or was* actually engaged: in the: United 
States. Arniy;. Navy. or Marine Corps: during: the. war. owith: Germany,. who has’ 
«: been. honorably. discharged | and because. of: physical. incapacities- due to. the. 
: . =" gervice is: ~unable. to return. to. the land, may. ‘make. final proof, without. further. - 

: ~ césidence,, improvement, ‘cultivation, or reclamation, at ‘such time and place’ ag 
may” ‘be authorized by the. ‘Seeretary of. ‘the ‘Interior, ‘and receive ‘patent. to. ‘the: Puy 
- e Vend: by: him‘ so. entered or: settled: upon, subject. to. the: provisions: of the’ Act. Ors se 
it vets | ‘under. ‘which such. settlement or entry was: ‘made: Provided, ‘That no “such. Ses : 
ae “patent. ‘shall: issue pr ior to the conformation: of the entry tora single farm. unit, ee 
as: required, by” the Act. of August. 18, 1914. ‘(Thirty-eighth: Statutes, page 686) : ee ae 

And provided. further, ‘That this. Act shall: not be. construed. to. exempt or relieve. fe he 
»  such-applicant or entryman from payment of any lawful fees, commissions, pur-. 
chase moneys, water: charges, or other sums due to the United States, or its Loa pe 
cessors in 1 control of the reclamation i project; in connection: with: such Jands.” Meg tn BA 


' else ve oO kt os sins ee : be - 


Sh ee ork ‘ects, Teetulle abject to: ‘lioniestead canta or “for “Which rere i 
: ce ewe or desert: land: oe has been. allowed, and | the benefits of this ser er 


oe the war ‘with Germany; were. 6. abtually: onpamed: in ‘the’ United States co 
. Army, Na avy, or. Marine’ Corps, regardless" of the dates: of their: en: oe : 
te - listments, provided. they. entered. the service: after making settlement. os 
| ~ upon the. ‘land. claimed: or. after filing ah allowable. application’ for ©. ; 
homestead * entry: ‘thereof, or after. making a homestead: or desert . 
land entry” for surveyed lands, and. who, having been” honorably oy 
: _» discharged, ‘are. unable. to: accomplish reclamation of the land on... 
account of physical. disabilities, due to such service, “provided, how-. 
on every: that in the case of a homestead entry, the entry t be conformed 
a to a. single farm unit: ps oe | aie 
Bt N otice of intention to ae ‘proof raise be given | in the usual ~~ 
~ manner. ‘by. posting and. publication. | The. proof: shall consist. (ayo Fos: 
nok affidavit. of ‘claimant: (taken: ‘before any officer” at any. place who ae me 
= ne ig, authorized- to. administer. ‘oaths: and “who. “uses _ an. official ‘seal), ~ a 
~~». showing that he is unable to return to the land on account of physical oe 
eae © incapacity due to service: in ‘the United States. Army, Navy; Ore 
nature and extent of such 1 diablity (b) of ‘the testimony of'two ee 
witnesses taken in similar manner corroborating the statements in... 
. that regard, and. of, these witnesses. at least one. must be a practicing - 
physician; (ce) ofa “certified. copy of claimant’s discharge: from the... 
Army, Navy, or. Marine Corps, or.an. affidavit, showing: all the. facts. 
‘Tegarding his” service and: ‘discharge, in: which latter case the facts: 
will be ‘verified: so. ‘far as possible from the records of the War -De- 
“partment ; and (d). claimant’s sworn ‘statement, corroborated by two. 
» persons: having ‘personal ‘Inowledge of the ‘facts; ‘and ‘whose ‘testi- - 
pinony, must. be taken 3 in 1 the oe or land district i in which the e land | 


































is situated setting forth th’ detail: the. date Syhenhe settled oni. the 
~ land. (if a homestead entry): and what acts he performed thereon. 
rd ~ touching the ‘matter: of. residence, improvement and. reclamation “up. 
ok f the: time of. hig entering the military establishment... : : 
7 ue WwW rere’ no’ application ‘for: homestead . entry: had beet filed prior 

ae claimant’s entrance into the service, and the benefits of the act, 

are: ‘claimed: on» account’ of ‘settlement: ‘before. the: ‘beginning ‘of his. 
“service, the’ ‘proof must also. include: the’ affidavit’ ‘of the ‘soldier 
| showing that’ he. had’ resided’ upon . ‘the. and: ina. habitable: house 
_ before’ his entrance, into “the: ae and: the: testimony: of two. wate: 


mane Lacs 













































befor. entrance into: ‘the service; ithe: ‘eating of thee’ wittiesses ‘to 
“be taken j in the. usual 1 manner. in 1 the 2 eourity: 0 or land district i in which 
the land is'situated. - lee ie 
Bh “Where: entry. fot the land 'h hag bien’ allowed. anid ‘the: final I preot 
“appears: ‘satisfactory, ‘and also’ ‘shows’ ‘payment of: all reclamation. 
moneys: which are. due to the time ‘of submission of such final proof, - 
- you “will, in the: absence of other objection, issue. final certiticate,, sub- 
"ject to. the: provisions’ of: the act'of June: 17, 1902 - (82-Stat., , 888), 
-and:also- subject’ to lien under ‘the act: of- August! 9, 1912: era Stat., 
Beds for the payment of all sums due or to become. due to: the United 
States orits successors in control: of. the irrigation’ project. in cons. . 
~~» nection with such lands and water. right. “In-cases of claims based.” 
“upon. settlement’ ‘only: and: where. no’ application has. been: filed. prior’ . 
to claimant’s. entering: the military ‘service; or. where’ application 
~ has been: filed. but entry: not yet allowed, or ‘protest is filed, you. 
will. forward all the | DBpSTS. to. ‘the: General Land Office ‘for oe 











"sideration. 
| 7 _ Wine Brae. fo 
| Approved: 4 et ace eee 
UE. G Pres 





| Pinst an Set ae . , a ae 





AXEL NORDSTROM. 


ent oe 7 "Decided ‘May 31, om : 
oe © Stock Raisina Homusteap—ApprrioNAL ENTRY. Re See we ie 
“An. application ‘for an additional entry. sander: ‘the ‘stock raising: ‘herneatend 
“act; which: can: “not: be. allowed: because. the lands. applied. for. are’ more than’ 
“twenty miles: distant. ‘from: the or ‘iginal entry,: confers. no. right: upon’ the 
: - applicant’ to have: ait treated. as. an: application: for. an: original. entry,. if. his 
% only’ remaining. unexhausted. ‘tomebtend tial: was. g. that of: making an addi- 
tional entry: under. that. act. : ee ee ey 
: "DEPARTMENTAL. ‘Decisiow: CITED AND: -Diaebseaae fears 


Case’ of. Charles: Makela: (481 L. ‘D.,. » 09),.elted a and Aistingulshed, 




































pcr IONS RELATING 1 To THE ab Yon Like : 










: Finney, First. ‘Assistant Seoretary ye , A 
- On. October: ty “1916, a patent: was, assed: to. ‘Axel. N ordstrom. fe. a 
320. acres, under, the homestead: laws, on. final. proof which showed 
the. successful cultivation. of 5 various: areas, Tanging from. 20, acres dey 
ey 1910. £0: 107: acres: in 1916." ved eee oy an se “ 
“On November 19, 1920, N ordateern, ‘presented his application, Hayre ee 
~~." 045880, to enter ‘cartain. described tracts in Sec. 12;.T.37-N., R.5-E.,. 90 | 
and Sec. eke 8T, N., BR. 6.E., M. M., Montana, as. ‘gdditional: to the a 
so Jand. embraced j in his patent, which. was rejected by. the: General Land = 3 
Office. in. its’ ‘decision’ of January. 24,1999, for the reason. that. the. 
ae eae land last. applied for 3 was. s located. more, > than 20 miles, from. the Dat. Seas 
ce ented darids,? 336s) — 
ee eee al Lak his. appeal. ‘froin’ ‘that aciion LN Noriiee. admits that. ‘the. ‘land ba haat 
en applied ‘for is’ ‘not: within. 20. miles. of the: patented. lands and: states ee 
oe coo = thet, there are no ‘other. available. ands: near. the. ‘patented, lands, that a a 
ee he could. enter. under the stock-raising, homestead.act.. ee nites 
ant a aN ordstrom. has. expressed . his. awillingness. to. have this appligation Cee g 
wee 4 Moneiderad as. an application.’ to make. an. original: stock- -raising home- a ey 
~ gtead. entry, ‘and. the. Commissioner: in his. decision. stated-that inas-.  ~ 
-... much as Nordstrom. had: exhausted. all-of his homestead: rights exe 

cept: his right: to. make. an. additional. entry. under. the stock-raising 2 

-- “homestead law, he. could not invoke. the ruling in the. case: of Charles = 


: ~- Makela’ (46. Le DS 509), and. being. unable. to- make. an.additional - e 
ae entry. of this. land ander the. stock- “raising. law, his appliestion. theres ao 
- : be gave | him no. tights. and. must be: rejected. 7 ge 


The. decision appealed. £ from. n: beng correct, . ds isherehy' affirmed. 





re —sunvovons nanan 267 (A), CIROULAR NO. 0. oe 
raat ae _ 616, AMENDED. : Ce 


_[Ctreulae No. 882, 1 . at a a ; ¥ = me tee Le aa 


| | Duparrmanr OF THE lide: | 
eget F GENERAL Lanp Onin: 
_ Waokington, D D. ¢, Tune | 8, , 1982. 











ee Sunvexons Giana: ae ae 
ae  BUPERYIBGRS: AND: hair 
~ Supinvisons OF Suivers, ge 
ee Cuma | oF Fietp Deviatowe ee ee 
, ss “ Sprorar, Disgursine Cries Been TE 
2 Dangaahs 967. (a yo on : Oiteular: No. O.: 616: (48 L. D., 513, BT 5 oi 5) 
ee) hereby amended to. read as:follows: Se 
| 267. ‘Subvowchers—When not required, ae ‘Subvouchers. are snot. : pequired tex - 
railroad or. Steamboat’ teres fares.« on: nvegular stage | lines, y Sleeping < or P parlor: ¢ car: 






































“Approved of ie eee age : on nae - oe es 
Fist Assistant # Séerctary. 


os M. ‘HARRISON. 


"Decided: June 9, 1922. 


















INDIAN. ‘Lanps—Rusehvartox—Wrtnpnawar-—Regnonarion, a ee 
| ~The ‘title or. ownership of. the ‘United. States’ in. lands. within. a age 
“Indian purposes, created by ‘Executive ‘order, not’ ‘controlled: by. any. treaty. 
or act of Congress, is in nowise affected by the withdrawal, ‘and ‘such’ ‘lands 
ae omTaay be. restored. to the. = puhlic. domain: by the President at’ any: time within 
- sees oh: discretion. . Fe BO a ee ee ee 
eas INDIAN | Lans—Rastrvation—Mrwmnan, Taxps—On, AND. ) Gas Lanps—Lease— 
cece coe STATUTES. eS eee Paws, Pee es a ag hie at > = cao 
ae Me general. leasing ‘act of February 25, 1920, -did not, oon 6 or ° by imps 

7 _ cation,. repeal. or. modify: those provisions of the act. of. February. 28,1891; - 
peo © which relate. to. the: ‘leasing by: allottees, of: lands. within Indian ‘reservations. on 
ae Poe Ixoran ‘Lanps—Russevatron—MrNEnar, ‘Lanps—Om AND: Gas. Lane 
ee Ec * DRAWAI--LuasE—STATUTES. | ee ae Weg at ee | Se 
a a provisions: ‘of: the. act of February. 28, 4891, ‘relating: to ‘the: teasing’ by 
. =et -allottees of lands. within Indian reservations, were: applicable: only to: such 
peenhene: as those created by: treaty | or Coneneesionet chris and por 

















- Nothing contained in. . the terms of the ‘act’ “Of: f February | 25; 1920,’ santos 
that a construction shall: be given’ to. the term “Indian. reservations;”. as. 
used in ‘par agraph 2 ‘of the’ departmental fegulations: of March 11, -1920,. So. 
as. tO" include therein Jands" merely. withdrawn by’ ‘Bxecutive order ‘tor 
eee a Indian’ purposes: Dae oes a Mle de ps ar =e eer 
: 2 sony ‘Lanns—_Wirebaawat—Om AND Gas. ‘Lanps—Prosrsormxa ‘Pia of = 
s ~ Worps- “AND. ‘Purasns——STatTures.. Cl ee Ee faa ae 
o Sanda withdrawn: from the public: domain by I Wxecutive ‘order’ for" ‘ine! use’ Of! 
the -Indians,: are. lands‘ “owned: ‘by the United States,” -within: the purview : 
‘of that term. as used | in the act of i Rebruaty, 25, 1920, and may: be inehuded 
















“Proceeds. from: ‘the: rent : and. poyalties: ‘derived ‘through ‘leases’ oe pursuant 
tO. the’ act: of February. 25,1920, of lands within Indian reservations create 
Dy: Executive. order, ‘should: be: deposited. in the. United States. ‘Treasury: and: 
seat * a. ‘special fund to await such i aispoat on as s Congress. may. see ‘fit to: 













: Om. 3 AND Gas ‘Lanng—Proarscrnvg Punrt—Sunvey. 


The provisions. of Section 14 of the leasing act; which must. be. construed with - 
7 _ Teference to. the granting of oil and gas prospecting permits: ‘un der ‘section, : 
= 18-of: that act, ‘contemplate that the. location of lands’ embraced: within. ir: eee 
a Se nnns shall, be. in . general: conformity with © the: "system of Public: Anna: es oe 
Ricbaclan ae ee Paes le ee 




















3 a a M. “Hlarciase has’ y anpented thom: the: decision’ of the Comninis- = 

sioner of the General. Land Office, of Ji fanuary 14, 1992,-in which, his fe 
application. (080647) for a prospecting permit, ‘under section | ABE cae 
of the act of ‘February. 25, "1920. (AL Stat., , 437), for'a tract: of land See Bg 





oy described. by metes: and bounds i in. unsurveyed T, 43 8., R. 29 Bs; Se. : 
- L.M., Salt Lake: City. land district, Utah, was, rejected. “The: appli- : e 
“cation. was. rejected for. the reason that the: ‘tract. of. land included. ee “a 


ners’ in the: application i is embraced within Jands set apart. as a. HOROEYBS Eoear 

tion. for Indian purposes, by Executive. order of. May: 17, 1884, ce ee 
BS a ~The decision : of ‘the. Commissioner. was: doubtless. based* on. the ed 
ae provisions of paragraph 2 of the departmental regulations o: of March ce 
avers “i, 1920. (aT Ti D,, 437 e which as far as applicable reads: ee aera 
eS ns. “ Such permits: may ‘not include land. or. deposits. in (a) national. parks; (b). st eae oe 
eee forests created under the act. of. March 1; 1911" (36 Stat., 961), mown as: ‘the: Se ae 
ee ee Appalachian Forést Reserve Act; fe). lands in rallitay or naval reseivations ; : 

oot (4) Indian. reservations.’ ee ace : os | 


- The. first section of the : act Ey Febriary 2 28, 1920, provides: a cass oe 
ae ‘That. deposits of. coal,. phosphate, sodium, oil, oll. ‘shale, or. gas. and lands oe eee 
“ontatuiiay such deposits . owned by = the: United States, including . ‘those ins. Pol a 
. ‘national forests, but excluding lands acquired under the act. known as thé i) 


oo, Appalachian . Forest. Act. approved March dy 1911 (Thirty-sixth Statutes, “page. - 
961), and: those in national. parks, and in- lands ‘withdrawn’ “OL: reserved: for 





oe : ; military or. naval. uses or ‘purposes, except. as. hereinafter . Provided, shall. bev ae : 
ee __ Sublet to disposition. in the form and manner provided by this act... #2") yo: 


“It will be observed that the provisions. of the law do not: -eckpiteasly <2 foe 
include Indian | reservations: among the classes of land excepted 
fe _ from its. provisions. - ~The’ ‘scope and meaning ‘of the exception con- ae oe 
- » tained i in. the departmental regulations i in the use of the words “ In- gg 
eee Glan | reservations.” ” and whether such words. inelude Jands such as oe 
ee “involved 1 here is of primary importance, Oe et 
: - Indian’ reservations: may be created ind established. foes use. ead * 
0 occupancy. of. ‘tribes - ‘Or bands: of. Indians: by. either. the following Ze 
~ methods ; (1): by treaty. stipulation ;, (2). by virtue 1 of congressional eee 
action; or (3) by Executive order. ae oF 
oe ‘There is a material’ difference and distinet stn: of. demarcation 
‘between Indian reservations ‘created by treaty’ stipulations, or by. 
virtue of ‘ongressiqnal:s action, and. those, 2 created by Executive order. 













































DECISION ; RELATING | TO. THE ‘PUBLIC LAN rs 


| “The authority af the Congress of the United: States o ove the tribal 
Jee rélations of. Indians. has: never been’ questioned: and at all times Tec- 
. “ognized by the courts. ‘Up until the year 1871 the. policy of the Fed- 
Aca eral Government i in: dealing with the Indian:tribes was by. means of 
~~ treaty stipulations. Tn. later years. the policy has: been. adopted, of. 
: governing the: Indians. ‘by means of acts of. Congress. ‘While, the’ 
~ moral. obligation has always rested upon Congress to act.in good - ‘faith 
= in performing the agreements. and: stipulations . either entered into: by 
i treaty or. imposed by: legislative. action, yet: the power to abrogate the 
-- stipulations. and provisions - of either. -Ureaky. 0 or eeislatiye action. hae : 
_ been uniformly recognized by the: courts. oo ae 
_ It must be. conceded that stipulations anid. provisions made in cr 
“gfing: a ‘reservation. either. by. treaty or. by. legislative. action, ean: ‘be 
disregarded only by the direct action:of the Congress of. the United 
States. No power other than. Congress can vacate, annul, or'set aside : 
the order of establishment of the reservation so created, and provide | 
mea the disposition | of the lands included therein. OB erin Bed 
o _ Under t the settled doctrine - repeated < decisions of the Supreme eee 
OAL any title to the e'lanids included i in: ‘Tndian reservations. except the mere” oe 
0 right of: OPSUBANEY which Congress) has the ight 2 at any! time: to ar eee 
extinguish: ee : Be er ee yee ee au ee 
erthe right which the Indians held was ‘only ‘that. of occupancy. The ‘tee ee sug es 
eve i in the. United. States; ‘subject: to that right, ‘and’ could be. transferred . by: them, aaa 
er whenever. they chose.’ #. The right of the United Sintee to dispore: of the aoe 
: ee : fee: of. lands. occupied . ‘them: has. always. been. recognized | ee . from the. eee 
nie | foundation of. the Government. a7 Beecher, 0. ‘Wetherby (95 U. By 517, 525). 


_ See also Jol ohnson 4 v » Metntosh sa Wheat., 8) § United States % . he Pare: 


| ee by. Executive order. may, be restored to the. public. ‘domain. for. dis- 
"position under the provisions of the law at any time: within the dis. 
gfe je cerotion, of the: President of the United. States. BBO ere ES 
+ The power: to: divest. the Indian’ of his right: of boedpaaiegt ti 
is ee within Indian reservations in the first instance is vested with 

ee Congress while inthe latter case it may ‘be exercised ‘by the’ President 
The power to: create includes: the ‘power. to: take:: ‘away’ ‘and* remo ve: th 1 
benefits: of occupancy: of lands. ‘included. within : a ‘reservation. ai enars 
. The treaty. of June-1, 1868 (15 Stat., 667), includedin a. ‘reserva: 
tion and: set: apart for the’ use and occupation of the Navajo: Tribe o! 
- Indians, a tract of land and i in which. treaty: the United pee 


oe agrees that no persons except those herein $0 authorized to. do. 


Tands: iighuded. Githin a eerrahion for Tadiin: j purposes oe ce 




























“The Bxecitiveorder | setting ‘apart 3 a. te ot . of Tae a. for Indian oo oe 


ue and which is used by the Na avajo. Indians provided: 








: oe ae “ It. is hereby ordered that. ‘the. following described ands. in the. dioeiierce 
ae “ot: Arizona: and Utali be-and the same are. withheld from sale and ‘settlement ee 


in coma set apart: as a. reservation. for Indian purposes. ie 


"Reference to these. provisions of the treaty. -gtipulation and: thee 
= ‘language of the Executive order serves to illustrate the material ae 
— _ differences: ‘between’ the two characters of yeservations for. Indian - 
“Purposes. In the | one the Government. made : a solemn compact. to ee 





a S is ‘occupancy; rs “in: the: othe: ne Goverment, RT ‘by. ond: oe 
through. the Chief Executive, merely withheld: the land: from ‘sale : Seige 2 
eo oe and settlement and set; t apart : as a | reservation. for Indian “Purposes. ee 


ees 


~.* eertain tracts: of land.” 





Me aP The. land. involved. is. a within the reservation. one by. ae ene 
an ‘tpeaty ‘of June ite 1868. (5 Stat.; 667 7)» but is embraced within eae 


a : Executive order OF May 17,.1884.. 





_ . =. The: distinction as to the aidan “Sha easton, of dea ee ce 
oe ons 3 is plainly recognized and indicated throughout. the. legislation a 


- S ‘Congress. 


Section 3 of the act of February 98, 1891 (6 Stat, 7 704), provides: oa) oo 


ree “ That where lands” are occupied by. Indians. who. have: bought: and. paid: for ae 
SPSS the: same, and which lands: are not: needed for farming: or agricultural purposes, ee 
ms ae and. are: “not: desired’ for: ‘individual allotments, ‘the - ‘same may. be leased- by : ‘ Be 

ee ‘authority. of. the Council speaking for such: Indians, for a ‘period not to. exceed.” ae 

ae “five: years for grazing or ten years for mining purposes. in such: quantities ends se 


Sets : ‘recommend, “subject to the approval’ of the Secretary: of ‘the Interior.” 











ci Rave’ under ‘treaty: ‘or otherwise become: possessors or owners-of certain: specific 


oe ae upon’ such terms and: ‘conditions’ as the agent in charge of. such: reservation me mhay : 





--* In construing this provision, the Assistant Attorney’ Generat’ ite 
eo ‘the e Interior bein os in an vopinion: (umpublistiod). dated J january a 


ees “ “The parties ‘who’ may ‘ease’ lane” are ; Taataas who. have “bought ‘and, ‘pala fo 
whoa” one ‘for’ ‘the same. Congress’ was: legislating with: reference to those. ‘Indians: who. ee ae 





oa 2 tracts-or bodies of. land. by purchase or exchange or surrender of other. property: ~~ 


Pees “in: contradistinction to. those: ‘Indians. who. are: occupying reservations. ‘Sreated >: ae. 













by. Executive order: or legislative enactment,’ aes 





os ‘the act. of Febeaary? 28, 1891, LOS Stats, 7 704), applies t to. Indian an tribal ~ 
eu ands but that— 30-25% : 





Hea of the Indians are not subject: to lease for: mining: purposes.’ a. 





ee “Following. this. opinion it. has. ‘since. hom held ite is.so. So pido ee 
“in -the departmental regulations of June. 28,1916. (unpublished), that 


meee Jands: ‘withdrawn ‘from the: ‘pablie: domain are Executive’ ‘order. tor. “the: pug ae 





: Lands withdrawn. by: Executive: order. for iadan | ‘purposes, oss with: ore 
cay view: to o -perautting’ the _ oSeupancy: by. Indians « are- not. Vt, subj ect: t to ee 































"eae under the: acto Pobraaky. 28, 180%; byt the Indians for minin 
eS Parposes ‘for the ve ry evident. ‘reason* ‘that. the Indians’ “have nt 
- title. thereto, and for the further reason that: the tight of ‘occupanc: 
by virtue of:the Executive order may be terminated at. any. times: 
~The President, by: Executive. order, could convey no: ‘title to th : 
lands set: apart. for the use of the. Tadians.” “Manifestly, neither. the 
minerals. nor. the. tight to prospect Or. explore | for the same is in any” 
inst sense necessary to the objects for which the reservation was. 
~ereated. The explorations for. minerals beneath the: surface. neithe 
“defeats nor ‘impedes. the. fulfillment of the. purposes. “which. actuated 
the: creation of the. ‘reservation. by. Executive. order.” “The: ‘United. 
~ States: can: not “be: held: to, have reserved for Indian. “purposes: the. 
E “ inerals: ‘beneath. the: surface: ‘which: it: had_ never. -used for. such: 
Le Mindar purposes. To so. ‘hold would i in effect: be a ‘subordination on: 
the part: of the Government. of its right t to o authorize t the > exploration 
and development. of. its natural resources. ; . oe s 
“No: ‘Just: object.of the ‘creation of the eeceeion “Wilk ‘howande: o. 
gaffer by granting permits to explore. the land for minerals. beneath 
~ the: surface. ‘There are no. treaty rights. of. the Indians. ‘involved, cs 
por. any sanitiee growing. out, of any. age treaty, or agreement, 
cin this’case.. a 
Thus. at. ihe date of the | passage of ne act of F tebruary, 26 1920 
“openerally’ designated the. leasing: act, ‘there “was, in. existence ‘special. 
‘. legislation providing - for the leasing, for’ mining purposes, of lands 
= ponent and paid: for by the Indians or included within ‘Indian 1 res: 











an 

















Er aan 


“Tt, is. a Sell. settled. SA ‘uniformly “recognived an SOE Bante 
* eédistguction,. that a. statute, general i in its terms, ‘does: not: ‘repeal by” 
ames the provisions ‘of a former law of special, local, or par- 
~ ticular application unless. there i is some ‘language 3 in the. general law. 
or in. the course of legislation. upon. its subject: matter that makes 1 
clearly 2 manifest. ‘that. the Jegisletiye body, contetnplated and. an 











| United States v: ‘Nix (189 U, s. "108) 36 Gye, 1451. - 
Ne one of, the. provisions, contained in the general: leasing act in 





implication ‘affect or ipeal’ the: provisions Sof ‘the. act: ue Febroary: 28, : 
= 1891, Supra. Under’ the application ¢ of the: rules of sneeee con- 












- proisions ‘RELATING TO: ‘THE p PUBLI 
: within’ reservations created by Hzeoutive order ‘for Indian purposes, 2 


mining purposes. 






there. existed no ‘Aegislation authorizing their Tease or. E dispoeel for ae 


The status of lands ‘included « seithin: Baccutive. onder. Indian. reser : 


0 wablonas “was undoybtedly fully understood. by Congress. _ ‘Congress i is SS. 
presumed. to know. the existing statutes. and the state of: ‘the law with. oS. 
-. relation” to ‘subjects with. which: it deals. A consideration of the leas- es 
ing’ act leads to the inevitable conclusion that: Congress acted with Tulkes ss 3? 
cae knowledge of the law and facts s surrounding the Jands owned by. the me 





ee a United. States. 





The: passage of the Teeatig adk: ‘of F ebruary’ 25, ‘i920; “was 5 the fislehash ceo = 


- : ment into law. of a broad and. ‘comprehensive plan of general applica-| — | = 
See tion by. which an entire new. system respecting the. disposition of lands. a 
eee ands the deposits of minerals beneath the surface owned ‘by. the United : 


é States and valuable for certain. ‘specified. minerals was. adopted. 


oe The. purpose of the leasing acti-was to. encourage. the ‘development te 
evieass et the mineral: resources. of the. country under the. principle of-permits 
Ps © for, exploration and the @ leasing of the lands owned nee the. vated aos 


te wilt: be: noted. ‘that: der ‘the: ae or the act Lot Febroary OB, oe : o 


3 : ee “4990, ‘supra, all. lands” owned by. the. United. States were ‘included ae 7 
‘within its provisions, “except, as to certain lands’ therein specifically. a8 


seeks : “them and no¢ owned by: the United States.” 


enumerated. ‘Its provisions are not inconsistent with. nor repugnant. meh 
to the. provisions of the act’ of F ‘ebruary 98.1891, , supra, in which the... 
Indians" are. given the right. to lease lands bought and i-paid for DY. pete 


The. Jands- within’ reservations’ ‘created by Executive order’ are tases 


oe without question lands “ owned: by: the United States.” ~The’ with- 


>. drawal in nowise affects the title or ownership of the United States 9 = 
eae : in: the Jand withdrawn. . Such lands are not. expressly: excepted from. . te 
ee the provisions ‘of the leasing act, which act’ does make exception. Of 
SPP Sands: acquired. under the ‘Appalachian, Forest. Act, those 3 In. national a 
TEES _ forests, or lands. withdrawn for. military or ‘naval uses or.purposes.. 
ee in determining the. intention of ‘Congress. in view of the status. 
: oe eee the. existing. law and all. the conditions surrounding. these lands, ae 
— the 1 maxim, “ Expressio. unius est eaclusio alterius,? is ‘applicable. 















me 1921 (48 L. D., 459). 7 7 
To. hold’ therwise would result in n defeating the. very purpose OES 
thea act of F Pebruaty > 25, 1920, tor the Indians. can \ not Tease the Jands — 





_ Congress by. having expressly excepted certain. classes of withdrawn... > 
“wand: reserved lands, the. plain. implication i is ‘that’ no. ‘further: ‘excep- 600" 
- tion was: -intended:.. The leasing act has been: applied to lands within 
other forms. of ‘withdrawal. ‘including those. under. ‘the: reclamation ca ee 
ety and the Federal. ‘water ‘power act. As to the. latter, see” ‘the. ee 
o ‘opinion of. the Solicitor for the: Interior Departinent, September 3 30, oe i 











ee sar — DECISIONS RELATING. TO THE. PUBLIC ‘LANDS. Bra en 


= : et their right to. Tease is. s specifically limited to lands hough « a poet | et 


for, and if they are not subject to lease under the general provisions — A 


oe eon: the leasing act, then there is no other form of disposition per- a om 
. missible cand. further legislation. for. the ‘development. of; mineral = 


|. resources’ upon ‘this character of ‘lands owned by. the. United States’ 


. would be required. . In the view-of the Department: no such condi: a? o 


tion was contemplated by Congress i in the ‘passage of the leasing act. o = oy 
For the reasons herein set forth it is the opinion of the. Depart- \- co 
ment. that the term “ Indian. reservations ” as used in the depart- oie 


ms = mental regulations of. March 11, 1920, should not be construed. tose” ae 


include lands within Executive. oder: Indian reservations, and. ite ee 


is the further view of the Department and itis held that the min- - 


eral deposits, beneath the. surface of such lands, specifically enumer-- = 
+ ated in the provisions of the act of. February 25, 1920, are subject eee 
oe Tease by the Department under the. provisions of that. act. | : no ae 
The provisions ‘of the act: of February 25, 1920, governing: the ue 


7 i method of and providing for final disposition of the: profits, if « any,’ o o a 
: which. may accrue from rents. and ‘royalties by reason of the discov- 


a8 ery of valuable minerals in pursuance of operations. conducted under - oo : | e 
- the terms of the permit. to. prospect, or lease to extract the minerals Saree 


= 2 from, or beneath | the surface of any of ‘the lands: included in such : a. 
. Indian reservations created by Executive order, has no force or effect on 


| : y in the determination of the question here involved. . a eee 
7 With regard to the final disposition of rentals and: royalties ahieh yas, <a 
_-mnay accrue. from this or any other permits or leases. which | may be 


-. granted. by the Department’; in this or any other Executive order | 


“ih reservation, it is only necessary. to. state that there is pending before 


the Congress of the United States with the favorable recommenda-_- a hee 


- tion of the Department of the Interior, a resolution proposing to = i 
Pe erant and devote one-third of any such proceeds tothe use and bene- 


fit of ‘the: particular, Indians interested ; one- -third of such. proceeds moe i 
for the use and benefit: ‘of the reclaination fund. of.the Government i 1 


a7 o leid: of reclaiming arid land;-and one-third, of such proceeds to the a 


- State in. which any such. land. is situated. In the event that any - ie 
~ rentals or ‘royalties. shall accrue ‘to the Government. of the. United ar ae 


States for any permits: or leases granted ‘by. the Department of the : i a te 
ey “Interior prior to the enactment of legislation providing for the final = 
ae disposition of such rents and royalties, the Department of the Inte: ~ 


7 rior’ will, with the. consent ‘of-the. Secretary. of the Treasury, order a i s 
‘and direst that such rentals and royalties so accruing be placedin the 


| Mc Treasury of the: United: States in a ‘special fund subject to such diss oe 


S 2S position: as shall be Ss determined aby. the. ee a the —— Bee > - 
States. . me 


ye | 8751" —22—Vor 49-10 
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“The Commissioner also stated 3 in 1 his decision: 


~~ © Tt ig further noted that ‘the application, although ‘describing the lands by 
, metes and bounds and courses and distances, does. ‘not locate the lands by Ccar-- 


- dinal directions, so as to be readily conformable ‘to legal subdivisions, when 


| “ surveyed, as is required by: the act prior. to the granting of. a lease. This ob- 2, 
jection, however, needs no: further consideration: at: this time, as “the: lands are 


not subject. to disposal.” 8 ek, Me Peas , el a 


The requirement referred to by the Commisioner i is s that made im ee ; nee 


| section 14 of the leasing. act : 


“at The area. to be selected. by the -peenibes shall be in 1 Comipact fort aide if oo 
7 surveyed, to be described by the Jegal subdivisions of the public-land. surveys: Pee 
if unsurveyed, to be surveyed by the Government at the. expense of the appli- - 


an cant for lease in. accordance with rules and regulations to be prescribed by the ‘a 


| Secretary of the Interior, and the lands leased shall be ae to and taken : 
in accordance with the legal subdivisions of such surveys.’ eae 4 : 
While the law and regulations do not ee require chal! ae 

Jands for which section 13 permits are sought shall be located with. 


east and west and north and south boundary lines, it is evident. from - i | 


se the provisions of section 14, requiring actual conformation before 
ee: lease, that the law intended that the lands should be located in gen- — 
ne eral conformity. with the system of public land surveys. ~The appli- aie 


cant will, therefore, be required to ‘amend. his appliostion in. : this -, 


a respect. a: = 
i. “Phe decision of ihe: Commissioner 3 is oe ‘ihe case biased a se sets 
ef the record returned to the General Land, Office for appropriate action. Pen 


‘RALPH E coLvin (ON RENEARING), 
Decided June- 16, 1922. | 


Scutr—Rumsrarmeny7—Amcansas—Mrssounr—Srarures, . | 
The provision | of the act of December 28,. 1876, which directed the: issuance 
of a certificate of location to the legal - representatives of Samuel Ware, 


ae them. to. locate said certificate on ‘ ‘any land in what ‘was _ . 


"Missouri Territory, subject. to sale,” contemplated that. “ Missouri - Terri- 
_ tory ” was to be restricted to. the territory 1S organized into counties, that 
is, to the area now embraced within the States of Arkansas and Missouri. 


ce Finney, First Assistant Secretary: 


oe Ralph E. Colvin has filed motion tr ncsing in the’ matter of 
_ his application to locate Ware scrip on the NW. + NW. 4, Sec. 35, T. 


83. S., RB. 32 W., 6th P. M., Kansas, wherein, on neal from adverse a 
action by. the Comibissionen of the General Land Office, decision. was 

rendered by the- Department under date of March 3, 1922, » Te] jeating 2k e 

a said application on the ground, as stated—_ eet 7 ee oa 


_ that. this land could never have ‘formed. a part of e even the entire. area of the ee 7 


* Misgourt Territory, because it is located about. 40. iniles. west of the 100th. 


4,3 parallel, eae ‘Tongitude- and south: “of ine: taaes. River, and. Hherefore: a: 7 
part of. Mexico. during all the: time the Missouri; ‘Territory was in existence, as 
and did not completely: pass to our Government until after the State of Texas, a 
~~ as. Mexico’ S: successor in. interest, ceded. to. the United States her claim to the ae ee 
area of which it forms. a bart | in 1850. for $10,000, 000. See 8 Stat. 872, 374, a ole 


and: 9 Stat.; 446. 


ete ag WO The. motion specifies a. number of ¢ errors. but summarized. ine con= ees 

ae. ‘tention. ; is that the region of country above described; -west of the 
100th parallel and south of the Arkansas River, was part of the 

Louisiana Purchase, was later by acts of. March 8, 1805 (2 Stat., ee 

831), and June 4, 1812 (2 Stat., , 748), comprised | wathin the terri- © 

tory of Missouri and consequently that the land applied for is sub- =. 

~ ject to scrip. location pursuant. to the provisions. of the acts of F is a 


ary: 17, 1815 (3 Stat., 211), and December 28, 1876 (19 Stat., 500). 


The proposition is. argued with considerable force, we careful ex- ee ie 


amination shows that it is not well grounded. 


The Province of Louisiana first belonged to F rance, next to Spain, > 

a ‘then to F rance again, being.ceded to the United States by Napoleon Ss 

under the treaty of April 30, 1803. It was ceded simply as the 

tn a Province of Louisiana, as France had received it from. Spain under 

the secret, treaty of oa Ildefonso of October’ 1, 1800. No boundaries: ; 
or limits. were mentioned. No. dimensions given. The treaty of — — 


: ee 3 
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. San Ildefonso transferred it to France “ with the same extent itnow. : 


has in the hands of Spain, and that it had when France possessed Se ane 
_ it, and such as it should be after the treaties subsequently entered into = - ) 
= between Spain and other States.” In this connection ‘Chief Justice 
| Marshall ; in the case of Foster v. Neilson (2 Peters,.253, 306), said— 
‘The phrase es * * that-Spain retrocedes Louisiana, with the same. extent 


— that it had when France ‘possessed it, might. So: readily have been expressed in - | | : eas 
plain: language, that it: is difficult: ‘to Tesist the. peretarion, eal the Eeaaeeus i 


Was intentional. 


~The western. ieubdace: of the United: States prior to or sac ae 
tion of Louisiana was tH® Mississippi River. This had been deter- = = 
mined by the ‘treaty with Spain of October 97, 1795 (8 Stat., 188), 5. 0 = 

_ whereby the’ south boundary between’ the. United ‘States. and the 

. . Spanish Colonies of East.and West Florida was fixed at 31. degrees ~ 
north latitude from the Mississippi River eee east. ~The fourth 
article of this treaty stipulated— ra, ot | <u 1 Oe ee 


™ 


that’ the “western boundary of. the United States syhieh . tepeanies them front” - 
- the Spanish colony of. Louisiana is in the: middle of the channel or bed of the / | 
. Yiver Mississippi. from the northern. boundary of the said. states to ne thirty-. sit 
> first degree of latitude north: of the equator. | : é : eee 
“sos At this. time, it should be observed, Spain held and was exercising er ae 
; sovereignty. over a vast territory. in America, which aside from == 
Lee? ‘Louisiana and. the ‘entire Louisiana ‘Purchase, | included. all that. -  , 
a oe area, v, south of 1 the 31st. parallel of north latitude, now in 1 Alabama, es a 


| 748 ene DECISIONS RELATING TO THE PUBLIC LANDS. oe “(von 
Florida and Mississippi; the territory embraced 3 in the 'Pexas: annexa- 


tion of 1845 and the Mexican Cession by. the treaty. of Guadalupe 


oa: Hidalgo February. 2, 1848. So the’ scope: and extent. of the territory ae 
adie acquired from Wrance was unknown. ‘Its boundaries had never been. 
_ fixed or defined and it was largely unexplored wilderness... Congress, > a 
_ however, by act. of October 31, 1803. (2 Stat. , 245), authorized the — os a 
President to take possession ‘of aad territory, ane the formal transfer Ties 


_ was made at New Orleans in ‘December, 1803. ‘See Public Domain, 


8 “page 100. ‘Thereafter rby a act of March 26, 1804 ao Stat, , 288), it was : - 
provided: ee ae es 2 | s 
that all that portion of. country < ceded 1 by prance“ to ite United Seatae roe | 


ee CHS name of Louisiana, ‘which lies. south of the Mississippi territory, and of an-- 


: 2 "east. and west line to commence on ‘the Mississippi river, at the thirty-third = 
_., degree of. north. latitude, : and to. extend west) to the western boundary of. the | 


we said cession, shall ‘constitute a territory: of the. United States, “under the. name ee 


" of the territory of Orleans. | 


The 12th section ptovided ‘that— | | | | 7 
3 me residue. of the. province of Louisiana, ceded ee the United States, shall be | 
a called the District of Louisiana. ee ee 
By section ‘1 of the: act. b approved 3 March 3, 1805 @. Stat. 1 801), 5 It 
was: provided: Shs ga 4 oo 
>. Phat all that part of the: eounkey? ieted: oe ‘France. 40 ‘he ‘United. States, 
under the general name of Louisiana, which, ‘by an act of the last session of © 
Congress, was erected. into. a separate district, ‘to be’ called | the: district of 


| Louisiana, shall ‘henceforth. be. known and designated by the name and title 
- of the ‘Territory of Louisiana, the government whereof shall be organized and 


administered as follows : a 
‘Thereafter by. act ee eee 4, 1812, 2 (2 Stat. 743), Congress _ 
re sorganized the territorial government and gave he territory a new 


pe name calling it. Missouri. During this. ‘period seriously disturbing ~ 
_ difficulties had arisen between: Spain and the United States in: con- 


“nection, with the navigation of the Mississippi. and respecting . na- 


tional boundaries on the éast between. Louigiana and the. provinces. of 3 


- ‘East and West Florida; likewise as. to. the. western. boundary of: the ee 


Louisiana’ Purchase between that country and the Spanish possessions, — . 


known as New: Spain, later. the Republic of Mexico. - See: Public oe ; 
es Domain, page 108, and American State: Papers, vol. 12, pages 1 to a 
ie EOD: “After long negotiations a treaty styled “ Treaty of es Set- | 


Te tlement and Limits,” was concluded February 22, 1819 CC Stat. eee a 
The preamble 1 to this treaty reads as follows: | 
_ The United States of America | and his Catholic Majesty, ‘aes’ iring | to con- 


- ‘solidate, on a permanent basis, the friendship and good correspondence which 


ao happily prevails between | the two parties, | ‘have ‘determined | to settle and 


‘terminate - all » ‘their differences and pretensions, by a. Treaty, which » shall = 


2 designate, with precision, the limits of their respective bordering territories 


“in North America. ae | ai | ! Mones.. Zee we oA 
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Hye deticle: 2 therene the provinces sof East ad West F lorida a were a 


- ceded: to the United States. Article 3 provides: ae 


z The poundary line between the two. countries, west of ‘the Mississippi, eee 
a beg in on the Gulph of Mexico, at the mouth’ of the river ‘Sabine, in. ‘the sea, 
} continuing north, along. the. ‘western. bank of that river, to. the 32d. degree of — 


_ latitude; thence, by a ‘line due north,. to the degree of latitude. where it. ‘strikes. 
the. Rio Roxo ‘of: Nachitoches, or Red River; then following: the course of the 


me Rio. Roxo ‘westward, to the degree of longitude. 100. ‘west from London. and 23° cag 


3 from Washington ; then,. crossing the said. Red River, and. running: thence, by a. 


ae Dye line due north, to. ‘the river Arkansas; thence, following the: course of the ae 


southern bank of the Arkansas, to-its-source, in latitude 42 north; and thence, 

_ by that parallel of latitude, to the South Sea.. The whole being as laid down ©. 
in Melish’s map of the United States, published at: Philadelphia; improved . LOA eo" 4 

"the first of January, 1818. But, if the source of the Arkansas river shall be 
-, found.to fall north or. south of latitude 42 then the line shall. run from the 
said source due south or north, as the case may be, till. it. meets: the said =) 

— parallel of. latitude 42, and thence, along the: said parallel, ‘to the South Seai..0s* 

. °, All-the islands in the ‘Sabine; and. the said Red. and Arkansas rivers,. through- 
. out the course thus described, to belong to the United States; but the use of =) 


‘the waters, and: the navigation. of the Sabine to. the sea, and of. the said. rivers 
Roxo and Arkansas, throughout’ the . extent -of the said. boundary, on. their 


respective banks, ‘Shall be common ‘to the. respective: inhabitants of both: na- jek 


tions. 
| “The two high. contracts parties agree 6 : ocde ‘and renounce all their eiehis: ; *3 
as claims, and pretensions, to the territories described. by. the said line; that. is to |. 
say: the. United. States hereby cede to: his Catholic Majesty,, and renounce for- 


| ever,: all their rights, claims, and pretensions,. to. the territories lying. west 
-, and south of the above-described line; and, in.like manner, his Catholic Majesty | 
eis — eedes to the said United States, all. his’ rights, claims, and pretensions, to.any 


| territories least and north. of the said line; and for himself, his ae and suc- 


a. ¢ cessors, ‘enounces all claim’ to the said territories forever. 


: AML the difficulties between the two nations were ieeminatedl iy | & 
this treaty. The second article is by its terms an article of cession. 


- 7 The third purports. to fix limits, to adj ust and define boundaries, but ’ 
ite: provisions are expressly confined to the territories west. of the. ~- 


i Mississippi. _ Tt did. not: transfer: or cede. territory, did not change | the. 
. relative rights of the parties. It merely fixed and determined: what 


had. theretofore been. vague and. undefined. There was a: ‘mutual . = ee 
abandonment and renunciation of claims and pretensions and our — 


| western, limits were for the first: time clearly marked out and settled. . 


It is evident, therefore, beyond question that the district of country. 


> roteered to and describéd:in the Department’s decision of March 31, 


1922, was not within. the limits of the Louisiana Purchase and was : 


- never at any. time a part of what was called Missouri Territory. 
- The motion is accordingly. denied. | | a 


Another phase of this question remains to. be considered tnacmach | ae . 


as va definite ruling has been requested as to the confines, of; the | 
“ie country to which the location of Ware Scrip 1s s rest cted.. : 


a a 


i (150 ~ DECISTONS RELATING 0 THE PUBLIC LANDS. < a Lyon. Os 


‘This aeons is not altogether free on difficulty. eamination | 


| of the act of February 17, 1815 (3 Stat.. , 211), in connection with the 


. ey act of March 1, 1843 (5 Stat., 603), shows every clearly, however, that. 
it was the intention ‘of Gee at. the time of the passage. "of. the.- 
act of 1815. for the relief of nee New. Madrid sufferers to restrict the’ 


right of location to a like quantity. of the public lands, the sale of 
. ich was authorized by law, or to which the Indian title had been 
extinguished, within what was then known as “Missouri. Territory. 


a ts Tt must be bors’ in mind that at-that time all of the vast domain to 
the west of the Mississippi and beyond the limits of the. organized: 
counties within the territory of. Missouri was treated: and looked 


upon as Indian country and it was a prerequisite to the survey and 


oe - sale of lands by the Government that the Indian title should have 
‘been extinguished. All contemporaneous | leg gislation on the subject | 


= makes this. abundantly clear. “See section. 1 of the act of “May IS; 


1796 (1 Stat., 464); section 1 of the act of February 28, 1806 @. 


Stat. , 852) ; Eections 8 and 9 of the. act. of March 3; 1811 (2 Stat., 
662) ; : section 1 of the act of April 99,1816 (3 Stat., , 325): the act ms 
F ebruary 17, 1818 (3 Stat., , 406), and section 1 of the act ue June 30, 


_ . 1884 (4 Stat.; 729). te! 
The circumstances tab prompted the passage of. the act, of. Desi’ - 

a ber 28. 1876 (19 Stat.,.500), authorizing the issuance of.the certifi- 
cates here in question, are stated.in the ‘preamile,. clearly. indicating - 


3; that the purpose’ of the act directing the Commissioner of the General 
Land Office to issue a. certificate: of néw location was to reinstate in» 


the representatives _ of Samuel Ware all the rights. that were con- 7 


ferred by the act of February 17, 1815, supra, and. lost. under such 


| _.  eireumstances as entitled the beneficiary to relief by Congress. ‘This 
* act authorized the location of “ 640 acres of any land 3 In what was | 
a Missouri Territory, subject. to sale.” 7 | 


). : 


“In. determining’ what lands were subject to la? 3 in ete was 5 the. Pee 


 Missouri- Territory, we must return to the early. legislative history 
. of the region, commencing with the act of March 26, 1804, supra, | 
~ which, ‘after creating the “Territory of Orleans, later the State of | 
7 Louisiana, directéd that the residue of the country. ceded by: France | 
~ should be ‘called the District of Louisiana. The executive power at 


- that time vested i in the. Governor of Indiana Territory. was. ‘extended _ 


a over the district. | Practically all settlements were then confined to 


a strip along the Mississippi River extending from about the present 
| Missouri- Arkansas boundary line north to St. Louis.. Section 12 of © 


_ this act. directed, among other things that the district should be— ig 


divided into districts by the Governor, under the direction of the President, 
~ as.the convenience of. the settlements shall require, subject to such alterations _ 


ey ‘ hereafter as experience may. prove more e convenient. 


= 
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The territory did not t long: remain. Vanden that. form of. eae Se 


oan - for on the 3d of March, 1805 (2 Stat., 331), as hereinbefore pointed = 


_ out, Congress passed -an act: by which the name of the District: of.° . 
: Louisiana was changed to that of the Territory of Louisiana and pro- 


--¥ision. was made. for its. government. Legislative. power: was to be aae 


bs vested in a. governor and ee tore onal judas PY secut of ee 
tg ie this act it. was provided : ee oe 5 ares z 


‘_ That for ‘the: more: convenient distribution. of Funes the prevention of cite . oo es 
y and injuries, and execution of. process criminal. and civil, the governor shall eas | 
= proceed from time to.time as circumstances may. require, to lay-out those. parts Bln Sa aen 


| of the territory in. which. the Indian title shall. have been extinguished, : into. 


ae i districts, subject: to such alteration as: “may. be. found necessary ; and he. ‘shall, 


os “appoint thereto such magistrates. and other civil officers as he_ may. ‘deem © en 


_. Decessary, whose several powers and authorities shall be Foguietes: and defined . i ne 


S by law. . | | . : ee See, Sees 
~ Originally there were ‘five distiiots or counties in the territory, viz, ee 


os : St. Louis, St: Charles, St: Genevieve, Cape Girardeau and New * he yes 
_ Madrid, alk extending “westward . “From the Mississippi. ee eee eel 
: On June 4, 1812, as hereinbefore stated, Congress reorganized the teres 


— fencitorial government. The. territory was thenceforth to be known | 


a as. Missouri. -Its government was made representative and the. legis-. : ~ 
oe lature was required’ to hold: annual sessions in St. Louis. Following. ae te 


this reorganization ‘the’ legislative: assembly under date. of ‘August ae 


21, 1818, divided St. Genevieve County and created a new county me 


| :allled Washirigtan: and December 31,1818, an act was passed estab-— ae 


lishing counties and. county. lines. . The boundaries of St. Louis, St. | eae’ 
Charles, St. Genevieve, Cape Girardeau, New Madrid and Wash- at, Oy eee 


: ; ington were established and fixed, the organized boundaries extend- ae a oe 
ing. westward to the. western boundary of the Osage purchase, the 


limits on the west having been gradually extended by treaties with a 


a the Indians. | ‘See treaty of November. 10, 1808, with the Osage Nation as 


: ie (7 Stat., 107). At the. same. session ‘the Couiity of Arkansas was - a 
a created, including the ‘southern part of the territory to the northern - eee 
boundary of Orleans or State of Louisiana. On the 23d of J anuary, =" 


ks | 1816, Howard County was. formed: out of the western parts. of the. 2 ot 
ree Counties of St. Charles and St. Louis and included all country on 


-— both sides of the Missouri from the mouth of the Osage to the mouth 

of the Kansas. See subsequent treaty of September 25, 1818 (7 Stat, __ 

é 183), with the Osage Nation. Shortly thereafter the: Counties — oe 
- Jefferson, Franklin, Wayne, Lincoln, Pile, Madison, Montgomery, ae 


7 and Cooper were. ‘established:- 


By. act of March 2, 1819 (BE Stat, 498), Congress established. : nae 2 


on tory. of Missouri, ‘to ‘be called Arkansis, embracing. ‘approximately - 
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~~ ‘all hat cat of Missouri Territory within the county: of Jotun me mi 


= as established by. the legislature. 


‘By act of March 6, 1820 (3 Stat. , B45), Congress eutheriea thea, 


| "people of the Missouri Territory ~ form a constitution and State ae 


7 ‘government. and defined the boundaries ce the territory to oe included are 


therein. ex - 
By act of Tae 1, 1836 6 Stat. 34), ile ccatotil boundary. of ie : ae 


fe - State, north of the mouth of the Kansas River, was extended to the i ao : 


| ‘Missouri River; when the Indian title should be extinguished. — 


- Considering the: foregoing in the light of. all the scrroundiag : e ae 


nes the ‘Department: is convinced that, the question pre- - 


| ees — sented: was correctly. decided by the. Commissioner. of the. General’ oo 


Land Office i in his. decision herein of. November: 23, 1921, holding 3 in : 


~ effect that for legislative purposes, within. the meaning of the acts 


ee | of. F ebruary. 17; 1815, and December 28, 1876, supra, the. ‘Territory ie 


of Missouri was the territory as organized into counties, thus. re- 
stricting the location of Ware scrip to an area now embraced 1 in the ; 


States, of. Arkansas and Missouri. STaee oil 





‘OFFICERS AND EMPLOYEES OF GENERAL LAND OFFICE—CIRCU. _ 


LAR OF MAY 12, 1906, AMENDED TO. eit LEASES, ee : 
OR ANY FORM OF APPLICATION. ee 
| “Ixsrevoroxs. 
[Cireular No. 836.1, 
“Derarrvenr | OF ‘THE eae. 
—_ GuneraL Lanp ‘Oreice, | 
oe | ae ron | Waskénigton, dD, ¢.,, June. 21, 1982. 
To. ALL. onan Ciness, and EXMpioyers OF THE GuneRaL Laxp 
- Orrice AT WasHtneron OR ELSEWHERE: | 7 
-° 1. Your: attention is called. to section 459, Revised Statutes which 
2 reads. as: follows: | : 


“The officers, clerks, and. ‘adtlovens: in 1 the General Band: Office : are ee a. 


| Peon directly or ‘indirectly. purchasing or. becoming interested in the purchase. : 


Sih | of any of the. public land ; and. any person who violates this. section shall. ie ee 
_ with ‘be, removed. from his office.” — | es 


12: ‘Departmental circular. of September | 15; "1890 ate L. D: )., 848), a 


| ; ao. stated that said section. applied to all officers, clerks, and employees i 5 2 
the offices of the surveyors: general, the local lind offices, and ihe 7 


ae, _ General Land Office, or any person wherever. located or employed, | 
eel under the. supervision of the General Land Office. : 


_ 8. Departmental circular of May 12, 1906 (34 L. D:, 608), extended 
| the: regulations of September 15, ‘t890, so as to include the wives of 


was: officers and employees. 
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eee AE ‘The Soren Court of the United States,’ in thd case os - Waskey — 7. Pig 
ae Hammer (223 U. S., 85, 93), referred. with approval: to the. de- se Ea 
ie he ~partmental instructions, ae held that: = | 7 or Be is : 


7 . “The term ‘ purchase’ is. inclusive. of the various anodes of securing . title. to ‘ P a4 
or rights: in. ‘the public. lands under the general laws regulating their disposal. ed : 7 - a 
| Be Said circulars: ‘of: ‘February 15, 1890, “and May 12, 1906, ree eu . face 
ae Hereby amended so. as to apply to. the act Be September 95, 1920 (Ie | 
2 stat, , 487), and all other acts whereby and whereunder any claim . 


On: interest whatsoever in and to the public lands. is sought by sale, nee as 


entry, selection, location, Tease, permit, license or any: souner form of a 
“application, - Bae — fm aa - 7 
| a “Winrar oe 


“Approve: re A “ 
_E; C. Fr, INNEY,. os 
eas Seoretary. 


_ “AVY PAGE BENNETT, 
3 * Decided June 26; 1922, 


[Prva Puoor—Howrsteap—Restenon—Leave, oF _ ASENCE—ENTRY—Serste- : 
|  MENT—STATUTES. _ Ete OE | : 

“Section 2291, Revised Statutes, as. amended by the acts of Tune: 6, 1912, rind: 

7 August 29. 1914, permits: an entryman: to make proof at any time when he ; 

i can show compliance. with the law as to residence and. cultivation, pro- : 

vided that either his entry or his settlement has’ subsisted. for three years, 

and nothing contained in the: language. used. therein. pertaining to leaves 


| Comsmissioner we 


. of absence is to be. construed as. requiring a Japee: of three years from: the | ean 


establishment. of. residence. 
‘DEPARTMENTAL DECISION: Crrep- AND: “APPLIED. oT ites Gerad ee ort 
The case of Robert. G. ‘McDougall (43 -L.. D., 188), cited and applied. ee 


Finney, FP inst Assistant Secretary: 


~ On December 4, 1918, Avy Paget Bennett ‘made. Fioiceead ae - 
Senta Fe 036655, under the. general provisions of the homestead law 


for the SW. 4, Sec. 20, T. 2.N., R..7 E., N. M. P. M., New Mexico, | ; 


: under which he, on December 19, 1921, or eiiees years | aad fifteen days _ = -? 
after the date oe his entry rade final proof showing that he estab- 


-_ ‘ lished. residence on’ ‘the land on March 11, 1919, and thereafter cons - ae 5) 
re tinuously resided there until the date of hie proof. 2, | 


‘This proof shows improvements valued: at $1000, an rl aa tates ot | 


4 acres during 1919, 12 acres during. 1920, and 33 acres during 1921. Mere ree 
os By its decision of March 22, 1922, the General Land Office held. ee. 
ie that the proof. was. insufficient ‘and should be rejected i in the absence ar 

ofa further showing for the reason: that residence was not estab- ee 
"lished until March 11, 1919, or less than. three veers pier to the ee 
— oe of filing proof, eee a 


“Bs 154¢° a 2 _ DECISIONS, RELATING TO THE PUBLIC. LANDS. : Evo. ae 


This Departinent. can not concur in the Aone on thus ee ; = ; 
“and believes that this eee eee S appeal from that: action: should: “ae 


be sustained. 


“While section 9991, ‘Revised Statues: as cael ae the. acts of 
a tht 6, 1912 (37 Stat. , 123), and hae 22, 1914 (38 Stat., 704), 
Says: that. each homestead entryman “ shall be entitled to:a lexve OL> =: 

absence in one or two: continuous periods not exceeding i in the aggre- ie, oe | 


- gate five months in each year after’ establishing residence ” on the 


land entered by him, it 1s nowhere stated j in terms that such an entry-- 


man can not make proof at any time when he can show that during - 


- each year for three years he has resided. on 1 the 1 land at least seven 
= months and cultivated the prescribed area. ao 


This entryman abundantly and in evident: good faith met all the | 
requirements as to the above residence and cultivation. and to hold - 


that he could not make proof until March 11, 1922, or three years ie 
after he had established his residence, and more than, three. years 
and three months after the date of his entry, would be to deny him 


the right given him in the first part. of the section cited to make. 


On, proof “ at the expiration: of three: years. from: the date of ” his entry. | 


If the words of the statute .are to. be strictly construed and en- 
forced, this Department. has for many ‘years. been proceeding. - 
erroneously when lt permitted homestead entrymen to make final | 
| proot immediately, or at any time after the date of the entry and-before © 
the expiration. of five years by taking “ credit. for residence as well: 


" .- as cultivation before the date of the entry, if the land was, during the 


period in ‘question, subject to appropriation by. him or included in 
an entry against. which he had initiated a cotitest resulting after-. 


: wards in. its cancellation.” See Circular No. Ald (HI L.. D,, 91, 0°: 


. 100), and Robert G. McDougall. (43. L. D., 186). . 
~ When Congress. used. the language of. ceed. section 2291, on 
which the Commissioner’s decision was evidently based—the pro-. 


vision authorizing leaves of absence—it evidently had in mind only : 
the granting of leaves of absence ‘and the time when they’ should 


be taken, and used ‘that. language. for the. purpose of preventing. 
a entrymen from claiming the right to’ be absent from: the land prior 

~ to the time when they established their residence and ‘did not intend : _ 
to limit the. prowson already made | in that section. which said that’ 


~~ proof could be made “ at the expiration of three vers from the date - .. 


| : 2 of the entry.” 


_ These. Gore derations Tend to thé conclusion that a homecead ‘nity: _ 


; o me man. is entitled to make proof. at, any time when: he can show that he — 
~.. has ‘resided upon the land for the period and cultivated it to the — 


er tae extent prescribed by law, provided, however, that. either his ae a oe 


or his settlement has subsisted for three years. © 
| The decision appeee from is consequently reversed. 
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Se Sela | JOHN MULLIGAN. 
) Bee : Devided June 28; “1922. 


| Rectanation oe = ARip Danby: a WATER Rigen APPLICATION. ae - Paya oan ‘TRAN Be 


Le _FEREE—RELINQUISHMENT. 


"Where one who has entered into a ‘Gonteact to purcliase privately owned lands’ E ahs eee 
title remaining inthe vendor, files water- right application: and makes pay 


'. ments on account: of the construction or building charge, and: all rights of the 
7 vendee under the contract are reacquired by the vendor, the. latter. As: 


entitled to réceive credit for such payments and to. complete the same. upon . : aes 
ee showing | proper. qualifications to acquire and hold, notwithstanding. that the 


-, transfer - -was the result: of voluntary action ‘instead of foreclosure_ pro- 


: ceeding, provided, however, that. if the original. vendor | is: ‘not So. qualified 7 ig 
be® must within two. years from. -reacquisition. of the land, dispose of ‘such. ee ? 7 
excess: holding as. directed by. paragraph 76 of ‘the departmental Tegal: : 


tions” of May. A8,: 1916. 


| Fiveny, FP inst Assistant Secretary: 


December 6, 1919, John Mulligan sold under « escrow. agreement paces 


George EB, Allen the NW. 4 1 and the N.4 SW. 4 4; Sec. 9, T. 9: S:,'R. 24 - 
Wz,.G.& 2h R. M, situated within the Yuma, Arizona, ‘Reclamation a 7 


Project. 


May 13, 1920; "Allen: filed eater: ripht applibation covering ‘the - 
NW. 4, said section 9, and made. payment of all construction charges 


for the years 1917, ‘1918, and 1919, oe to $384, exclusive of. 

penalties. ee ~ i, 
“December: ie 1920, “alien” released. to ‘the said’ ‘Mulligaaa aly of ‘hig: 

| right; title, and: interest claimed. under the escrow agreement to ‘pur- 

chase, and on January. 5,.1921, he gave a quitclaim deed to Mulligan, 

| 3 rélinquishing all rights to the said land under the said agreement. | | 

- The question at issue is whether the. ‘payments made by Allen on — 
account of the water right shall be forfeited to the Government or’ 

be credited to. Mulligan: as’ requested: by the latter. The project 


manager: held the: ‘Allen water-right application for rejection with 

forfeiture to the ‘Government of. the money paid thereon. By de- = oe 
‘ cision of March 25, 1922, the Acting Director of the Reclamation . 

Service affirnted the action. of ‘the: eee ase ae Mulligan. has eee ol 


"appealed to the Department. » 


The ‘action below was. jvedionted upon. section’ 11 of the “general Pi Bes 
'pedlamation circular of May- 18, 1916 (45 L. D.; 385, 405), which: 200 
provides for forfeiture of payment made on account ofawaterright 
: : - bya’contract purchaser of land in case the contract: vendor cancels 


‘the contract because of default on the part of the purchaser. It will ee | 


be observed that while the contract. for delivery of the deed was in~ oe 
* effect canceled, it was. accomplished by process of a transfer. to. the. ea 
vendor ofall of the rights of the vendee to the land-and waiver of, 
_all rights under the contract.. The case does not appear. to come, oo 


"precisely within ¢ the terms of that section. . 
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- | election 7 6 of he eagula dons aiiow a. ‘person. 1 hold: excess ‘lands = « = = 
e for two years after their acquisition and the right to be: furnished 
-with water under the reclamation law, where the lands were acquired . , 


~ by descent, will, or by foreclosure of any lien.. The facts in this case © : 
seem more. analogous to the condition stated in section 76; as the | 


3 rights. of.the veridee were reacquired by the; vendor, although it was aoa 


- the: result: of voluntary action instead of foreclosure ‘proceeding. : | 
— Section. %8 of the regulations also. ‘provides that a successor in 


| intérest of the original contract. purchaser will. succeed to the bene- . .__ 7 


- fits of any ‘payments made by the original contract vendee on his _ 


= -water-right application, where the new purchaser enters into agree- 


ment: with the original. vendor and Say the rights of the orig ae 


men inal contract’ vendee. 


‘Under the circumstances of the c case, it appears appropriate t allow" ; 


& | Mulligan credit for the payments. made by,Allen on the water right . a 
pe ~and the. privilege of completing the same upon showing | proper quali- - 


‘fications to so acquire’and hold, and if not so qualified within two _ 
years from. the reacquisition of the land, he should be required. to 


a dispose of such excess holding as: provided by section 76 of the regu- 


- Colville Indian: Reservation. 


lations. It i is SO ordered. The decision: appealed from] 1s modified. | 
| accordingly. | * Fe — hy ake ogee 
RESTORATION TO. ‘ENTRY. OF RECLASSIFIED LANDS. IN THE | | 
SOUTH HALF OF I THE. COLVILLE INDIAN’ RESERVATION, ‘WASH. . 


INGTON. | 
| Ixermvorions,. 


{Circular No. ‘8364, 1 


ee es | Dararrumnr Of THE Ixterior, — a 
ot ee * ao 7 oo. - . Gengrat Lanp Orrice, 
Beastie = 7 Washington, 2D. se ‘June 29, 1928, 
; Reotsoa 4 AND “Recetver, : ese, Sad d 4 
Unrrep Srares. Lise: one: Ors 

a SPOKANE, AW incenanon: 


| | February 12, 1920, the ‘Department ae the Fer ae 
as nonmineral, of certain lands within oe south- half of the former: Shy” 


_» - Complaints were made that many tracts einacined’ as qiaeeal were ene U8. 
aonmineral:: A reexamination and reclassification seemed ee : 


| and same was made in- 1920. 


On November 23, 1921, the Secretary | st the Tateeor Seeperes ‘the. _ 


os said reexamination and, reclassification. as recommended Py this office Sot See 


_ by letter of November 5, 1921. 
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ae, The said ee are 3 subject to disposal cadee the act of March 29, ee 
ee <4 “1906 (34. Stat., , 80), and the: President's proclamation of mere 3, 1916 ete te! * 
ae ce Stat., 1778). = ss 
af “Where | mining Are are oD ahd: formerly classified as. abe nee 
os whether. or not a mineral survey. has been made, and is or is not shown 
ae “as a. ‘segregated survey on the plats, “applications for such land re- |. oe 
classified as nonmineral may not be allowed, as to such portions as = 
| are i in fact mineral in character nor as to portions claimed, occupied, ©. 
and: being worked under. the mining laws.for valid. mining claims; = 
As to applications for patent for claims under the mining laws your. 
attention is. again, directed” to. the. instructions of B eee le 1910, wr Sf 


ar (38 L. D., 409). 


ae “Persons. qualified: to make. homestead. ventry: who. fave paeciee cee 
Cae military or naval service during the war. with Germany and who are 
? “honorably dischar ged Or: separated from the service or placed i in. the - ee 
Regular Army or Naval Reserve are by the act of. February 14, 1920, ie | 
as amended,’ given i: preferred right to make homestead. entry for: - 
_- Tinety. days Er. to the opening” of the lands. to. D entry: to onner : 
applicants. : 


The preference tight eee piovided ae oo we ae law will com- 


7 mence at 10:8, m., on eee 21,. 1922, and will end. November 18, | 
Jy 1992... 


From August. al. 1929, o Ne cee 18, “4999, Pen Baie iaolaave | 


y] 


the lands may. be entered only under the homestead laws and only by 
, .@X-Service men of the war with Germany who have been honorably 


: discharged or separated from. the service. or. placed: in. the Regular . 
» Army or Naval Reserve; ; provided that fr om July 31, 1922, to August 


om 


OI, 1922, both dates inclusive, applications may be. presented. by- such. - 


persons. under ‘said laws, ‘such applications to be treated as. simul- 


taneously. filed and disposed of before action i Is taken. on other prefer- ae: 
- ence applications. 7 Met | 7 oe 
The lands, if any, ‘not sce of ee such period Tie become fo 
a ‘subject to. appropriation under: any applicable law ‘including settlee 9 
-. ment under the homestead law in advance of entry by any qualified 
person on December 11, 1922, and not. before then, provided that.. = 
oe from November 20, 1929, to December 9, 1922, both dates inclusive, ie Da 
> any qualified person may present. applications to be treated as sims ° 
... ultaneously filed and: disposed: of before action i is taken on other pas nocd 


2 ; preference. applications... 


In the event that. coriflicts appear. hetwean saul treated as te 
Me. simultaneously filed as herein provided, drawings will be held. to © 
--. determine the order in. which the eonDeene Beppe none will be oe 
ge a taken up for consideration. - eae 
cs Acknowledge - receipt. of these. regulations giving paren a ie ee 
a publicity: anes without a to i Areas by furnish- ee 


“srk 
-t ‘ 
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~ 


- ing copies ‘thereof for publication. as an . item rae news to the various wae 


newspapers in your district. You will also post a copy ‘of the same ne . 


, = in your office and transmit a copy to the eet nearest the hg oo dee 


| for posting in his office. a : 
_ The list of reexamined and reclassified lands 1s B dloaad herewith, 2 

ue Ye je Beet Back Wa Spry, - 
Pd Pa Commissioner. a 
| Approved: eee : 
z C. Wise, ) 
ee First Assistant Secretary. 


ROBERT 0. RAYBURN? 


“Decided May. 1, 1922, 


oD Duseer Lano—Payment—Acr OF Avausr “1, 1916, | ; 7 
. -'The provisions of the act of August 11, 1916, do not. authorize the a, | 
od levying authorities. of a State or county to impose penalties for nonpay- : 


a $F nent of taxes assessed aeainat unentered ee jands aad fe tax- es — 


_ ation by. that act. ; 
- Frinvey, First Aasistant Seeretarys = 80 


ae _ The appeal of Robert ©. Rayburn. from. a ere ‘of the ” Cott 


7 missioner of the General Land Office dated. Ji anuary 3, 1922, presents - 


for: determination the. question. whether. penalties: for nonpayment cae 


—” of. ‘taxes assessed against unentered lands are properly collectible Suele 
; under the act of August 11, 1916 (39 Stat., 506). er Sd 
On October 15, 1917, Robert Cc. Rayburn applied at the Phoenix, . 
- “Arizona, land: omic: to make. desert-land entry for NW. 4, Bec, 27) 
— DIN, & 5 E.,G.& 8. R. M., stating that he expected to irrigate the 
2 land -with ates obtained from. the Paradise- ‘Verde ‘Water Users’ 
Association. ane 
The map of the Bavudiie yrds ton Disteiet was Roped hes, So, 
— by the Department on June 7, 1921, and under date of September “ 
Bae 1921, the Commissioner of the General Land Office returned: Ray- 
ae burn’ Ss. application for allowance, it. appearing that the tract applied eaten 
-. for is within the exterior ane of said district. The local officers° 
| required applicant to: furnish a certificate by. the proper officers. of isi, 


:  gaid district that he was in good. standing and. had paid “all proper oa 
“assessments which might be “delinquent. ». The secretary of the irri- 
a, gation. district refused to issue the required. certficate until all assess- 
' qnents’ and. penalties had been paid. Applicant appealed, and by 
decision dated J: anuary 8, 1922, the Commissioner of the General. 7 


4 Land Office. held, in effect, ‘that the penalties imposed: were a proper oa on 





1 List omitted. — 
See ¢ decision on | petition, page 160... 
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- ies which must be paid before the: application 3 in question could : _ 


| be allowed. - . ‘ oe 
~The ae ceteeréd to: aiiolnt to: $59. 62, and were added to ate 


sp ; the: taxes assessed for 1918, 1919, and 1920. | Sees 
Section 1 of the act of August 11,:1916, supra, amie thst salen Be eos 


an eine district has been created, all pub aca within the 7 


rae hes district—__ 


| 2? gre: hereby made and declared. to be. subject t to all. the provisions. Sar the laws oe eestie, 
of the State in which such lands shall be situated relating: to the organization, ney fo | 


mn ‘government, and Tegulation. of irrigation districts. for. the reclamation and- ey 


irrigation | of arid Jands for agricultural purposes, to the same extent. and in. 


the same manner in which the lands of a like character held under private ie G 


ownership are or may be subject to said laws. oe tae 


‘Section: 2. provides that the cost. of soneeriction: aad. maintenance . 


“shall be equitably apportioned. among lands “held. under private. ~ 


ownership, - lands legally covered by unpatented. entries, and un- | 


~ entered. public. lands included In said irrigation district. mm; | Further: S a 


. That all charges legally assessed shall bea lien’ upon unentered lands and. ; 


upon. Jands covered: by. unpatented ‘entries. included in said. irrigation. district; 

‘ and said lien upon. said land: covered by. unpatented entries. may be enforced. 
upon said unpatented lands by the sale thereof in the same manner and under 
the same. proceeding whereby _ said assessments are enforced: against lands 


ones under private ownership, 
po Ube ee 


"Section 5 provides— 


That no public: lands: which | were anentercd at. the ine any tax or asgess- 
ment was levied against: same by. such - irrigation district. shall ‘be sold for 
such taxes or assessinents, but such. tax or assessment shat be. and continue a 0° 
lien upon such lands. a) iia ~~ es : | ! | 


Tt is. clearly: indicated: by tl ite provisions of the wee that Congress - 


did not: intend to permit the tax- levying authorities of a State or — Ba 
county to add: any penalties to taxes or assessments levied against = 
unentered public lands. _As the. act prohibited the sale of such lands 


‘ . for unpaid taxes or assessments, it follows that no penalties can be 
Sake ‘properly collected. 7 a 


‘The case is eee with: directions that’ the officers of the aes 


gation district be. advised, by service of a copy hereof, that the 2 


- Department. is of opinion ‘that the penalties. sought to he collected — ni 


a from: applicant, Rayburn, are not collectible, to the end that the — 
irrigation distr ict may request the proper county authorities to. 


remit the same. The application of Rayburn should be returned to. oo 


: the local office for allowance as soon as the proper officer of the 


a irrigation district has certified that all taxes and assessments ag no: 


oe oy levied against 1 the land have been pad. 
Remanded, 


 : . 


a: 7 Desiner Lanp—-PayMant—A0r -OF “Aveusr 14, 1916. 
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ROBERT. C. RAYBURN (ON PEITTION). 
_ " Decided Stal 28, 1922. ae Sais 


“The. ‘fact. ‘that the collection. of. penalties, for oaeicnE of taxes oe i . 
against unentered public lands is not authorized by the act of August 11, - 
~ 1916, . does not warrant. the allowancé. of 4: ‘desert land. entry prior, to the - 23 : 


_ payment of all taxes. and assessments peoneny, levied. 


ae eas First Assistant Secretary: a toe oe a 
By: decision of May 1%, 1922 (49 I le 'D 158), , 1m. he case aE Robert ie ee 


2 “6. Rayburn | (Phoenix 036464), the Department held that: the provi- ; 
sions of the act of August’ 11, 1916 (39 Stat., , 506), do not authorize. 


the tax- levying authorities ae a State or coud to impose penalties er 


for nonpayment of taxes. assessed against unentered. public lands sub-- | = 


a ; - jected to taxation by that act. Said decision directed that the officers 
A POE the Paradise-Verde Irrigation District, be advised, by service of a 
copy of the decision, that the: Department. is of opinion that the 


“penalties sought to be collected from Rayburn in connection with his 
application. to make desert- land entry for NW.4 , Sec. ov, T. 3. N,, 

R5BE,G.&8. BR. M., are not collectible, to the eid: that the i iorigia- - 
tion district may request the ‘Proper county authorities to remit the. 
aaies ? | _—— | 

it. appears that 2 a, copy of ae departmental decision was orverded = 
to the president of said irrigation district on July 5; 1922, by the 
‘register of the Phoenix land pee the vegister’s letter ‘containing | 
the following: MLAS | ie ee A | 


Tt denial of statement pds a Robert. ©. “Rayburd is not: mas: ‘within 30. 
| days’ from delivery. of the inclosed decision, the register. and receiver of this . 


office will allow the entry. of said Robert C. Rayburn without: further. notice 7 


and without showing of any payment. on the. part of the said Rayburn. : 


The Paradise- Verde Irrigation District has filed a petition. for the | 


| - exercise of: supervisory authority, contending that the departmental 7 
decision and the ruling of the local officers, above referred to, make oS 


it pr actically. impossible for an irrigation ‘district to collect “AaSSeSS- 


(ye ments upon Government lands within an irrigation ‘district. 


“It. appears. that the treasurer and ex-officio tax collector. of, the | 


es county . in which the land lies demanded that. Rayburn pay the — oe 
ng following. penalties on. the county and State. taxes: for the vyears —- 


named: 

? 1918, $21. 60; 1919, giz. 89; 1920, $20. 13: total, $59, 62. Pah 8 
2) The penalties for each ear were nade up of clerk fees, 6 interest oe 
on the unpaid taxes, and collection charges. ie 
ee ~ Rayburn did not object to the payment of. ‘the taxes which fC ee 
| ti been assessed. sgsinst the land, but: contended that the ack of — oo 


. od 
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eee ele 1916, “supra, ‘dia. not ‘warrant! “the collection n of the ‘penalties 
oe sought, to-be collected: ' 

-.. esConsideration’ ‘of: the petition ‘peveale no’ ‘error: ‘in, “the Mldbart- 
ee > mental’ decision, which followed the plain. Provisions. “of ection 5. 
oo of the said act. ae | ms | . a 


Mee ; : was Apert not jdearig cnderstood 


oebiet would: ‘request’ the’ county. authorities: to: ‘Temit- the penalties | 
“and that. the. request. would be granted. “Meanwhile, ‘the: ‘application. 
«OE Rayburn. should: have: been: “suspendéd, as the allowaice: thereof: 
prior to ‘the: payment’ of: all’ ‘taxes, and assessments properly levied 
: would: not be: ‘warranted. ea eek 


ed ‘alarmed because. of the statement made by. the register of the Phoenix 
a -Jand office 3 in his. letter of J uly. 5, 1922, wherein: he. announced: his" ‘in- 
| tention of. allowing. the. application of ‘Rayburn “ without the show. 
“ie. of any payment.” eee 


























er | 








Tt is' ‘aBiaron” “that. the: offices ‘of! ‘tHe Srilgatiga: ‘district are. 


rhe Tong: > ‘the « Departinent wherein directions were regina to allow. 


vents 





’ The: ‘departmental | decision: covtaniplntéa wie’ thé Srvigation® ioe 





“The petition of ‘the Suisition distil is deiica ‘but the! Comings ae oe ea 


| sioner of the General Land: Office will. instruct. the Hone of ‘the | 


os Phoenix land, office 5 in a accordance v with, the e foregoing. » 


a : eee tee oe 


Pg er 





"SANTA FE p PACIEIC | RAILROAD COMPANY. 1. 
"Decided June 16, 1922. 











mee ‘Apenoxrarton—Lie ‘SmuporioNSvepevisonr, Avirtiontry—acr. OF APE. 21, see a 





: tries. will. be observed" in. effecting. the: exchange’ of lands: junder: that. act,” 
a - ‘does. not entitle. ‘B ‘seleetor’ thereunder to invoke. the: benefits. of. the. ‘rule: as. 
oe ad matter: of. right, inasmuch: as. the. rule. of. approximation, being purely. al 
ae ‘administrative. invention ‘of: equitable: purpose, not. founded. upon any: laws, 
may with ° impunity. be modified, ‘suspended, ‘limited in. its. ‘operation, (OR: 


Ss _ practicable. equal 1 in: area.” 


1904. ° 


A ‘departiénital regulation, jeaued. ‘psbA bo the’ ‘act: of £ April 24, - 1904, ae. 
lari ing. that: the rules: of ‘approximation obtaining: in. other ‘classes of en-" 



















mu abrogate altogether, if the ‘Broper ‘execution of. the laws: ‘calls’ ‘for such: | 
Lamy Suruotion APPROXIMATION —ACF ¢ oF.  APRIE 21, 1904, CES Bee: 5% 

A ‘lieu, selection. of. land: approximately: twice the ‘area: ‘of thé. ‘tract pndered: 
as: base. does. not fulfill. the: requirement; contained | in the act. of “April. 21, 
1904, that. the selected: and the. relinquished 1 lands must, be: BS: nearly. as. 


7 one See. decision: on motion: for. rehearing, page: 164, oS 
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ay ‘Depa ARTMENTAL Deon Come AND Fornowsn, 





= Frewey, Fi inst Assistant 8 eerste 


: - The. case. of George H, Lemmon, (36. L, Dy 548), ¢ cited and. followed. 


ee omit: hy: privite tind over sghieh ail’ aie reséivatiby } Has: ‘pedir: ‘satel ee 
oa by: Executive order, may be exchanged. at. the discretion’ ‘Of the: Secretary: of the eke 
_Antérior: ‘and. ‘at: the: ‘expense. of: the ‘owner: thereof: and “under. ‘such’ ‘rules. ‘and: eee 


ae o vegulations as may, be prescribed: by: the. Secretary. of. the: Interior, for, vacant, ae 
A - smonmineral, nontimbered,: surveyed ‘public, lands “of: equal. area. ond: watiie, and oe 





7 renee - situated in ‘the sate State Or ‘Territory. ‘[ltalies Supplied. J 





“In: its. application. Roswell: 049983 the. Santa. Fe Pacific: Aellcoad oo" 


S ce. Company: invoked. the: ‘privilege given: by that: act. and. offered, to ex : ae ; 


had change. its. 29. 28 acres described as lot 1, Sec. 33, ‘T. 10 N:, Re 4: W., 





>» M., New Mexico, for 40: acres. belonging | to the United States ance 


an ‘and aminnicod ; in the: SW.3 SE. 1}, Sec. 4, T..24.N,, R31. NOM. 
ea he M.; and § secure title thereto Dy anaking a cash. h payment, of $22. 15, Bor i 


| lege of ae area’ wit stofored to caerepder = oi : 
: By’ its ‘decision of March 9, 1922, the General: Lana: Office pages 


a os : that application ‘ a because. the area: of the. selected lands and the area Y Fe 


i of, the. base lands. are not. approximately: equal ; -? and in. its. ‘appeal | 


ANB from that action the | company. ‘contends that itis entitled to have its..- 
-. “selection: approved. for the: reason that. the regulations issued: under =~ 
s the act mentioned: (43° Le D:, (565; 569): declare im paragraph. WW that. | 
eee the: land yelinquished and. the jeere selected must be, as: nearly as i. 
ue practicable, equal. in. area,. but. the. rules of approwimation, Obteinatig. re 


4 im: other basses. OF: entries. will. be. observed.’ ae . (Italics: supplied.) — 


eereerecew | fs the. statutes: relating” tO: the. disposal of nonmineral public ee 
Pe ~ > Jands, except: ‘the: reclamation, hoinestead : -act,: fix specific. areas ing 2 
ee, ee multiples. ‘of: “40: -acre. tracts. as. the: maximum: “Harnber® ‘OL ‘acres. ‘that... 
~ Tnay, be: entered by. any one person ; but, it was: found that it was not * one 








io always. possible ‘to: ‘permit. entries for mache maximum. amounts. “because” eee 


| et the- ‘surveying of the’ public domain necessarily” results in the forma-| oe 





Le ed the prescribed: Maximum enterablée areas: 


oe tion of many. tracts. designated. as lots which are irregular in their 
areas, and do: not. often, either. singly” or in: n combination, aggregate. Gee 


Prony this it will be ‘Seen that’a strict ‘ondéveamené et ‘eae: swlgiuied oe 
| ould: of. ‘necessity. deprive many. ‘applicants of ‘thé: privilege of, sez 








as to: expedite and : facilitate | the 6 disposal, 0 of the # ‘public tends, that 





~ euring: title. to-all: the: lands: they. “were entitled to! ‘enter ;:and it was 
“to meet that: contingency, and for the ‘purpose’ of reiievine that class” oe 
of entrymen’ of the embarrassment. imposed. by the. statute, as well. 






| One ae DECISIONS RELATING TO THE PUBLIC LANDS. . is eee 


, ~~ the ae of approximation on alick the company ee in this case. 
: Was: devised as a matter, of necessity by departmental action. 


Under: that rule any qualified person is permitted to Ca 


cs his application to enter such a. number of tracts, either regular. or. ae i - 


— irregular i in form, or both, as will most. closely approximate the total — 
ne aaa the law auithorizes him :to enter, and, in cases where the ‘area - 


4 


- applied for exceeds the permitted maximum area, he is required to a wa © 
E pay in cash for the area applied for that is in excess of the statutory 
area at the rate of $1.25 per acre, or. -such larger. sum per acre as may 


“have been fixed by ‘Congress as the sale. price. of the. particular” 
. lands applied for. | 
‘From this it will be. observed: as. was Sidi in the case of George EB. 
“Lemmon (36 L.! D.,-548,. B44), “ that. the. rule permitting the. ap- 
proximation of. en tciee rests on no law and was never, pied legal sense, 
the right of one seeking to appropriate public lands, It is, as. ae 
has always begn, an administrative invention, of equitable purpose,” 
and having bien. prescribed by this. Department: it. may. be extended — 
or limited in its application in any particular case or class of cases. 
in such’ manner and at. such times as the. equities of applicants may. 
| warrant, ov the best interests of the Government: may demand; and 
“No applicant can be heard: to successfully contend that his particular 
case should be adjudicated in accordance. with the way in which 


eo that rule was construed. and applied at. the time he filed his appli- 
ye cation. And being nothing more than a departmental regulation _ 


it may with impunity be modified, suspended, limited in its opera- 
tion to particular kinds of entries, or abrogated | altogether, if the. 
proper execution of the laws call for such action. “See Instructions, 
| 47 L. D., 205, and. George: E, ‘Lemmon, supra. 
With these considerations in mind. we can. turn. now. 6 thes issue. 


ee presented. by the appeal in this case; and in doing so we find that 


that contention can not. be sustained, notwithstanding the aeuees _ 
| of the regulation on which it is based. | 
In the first place it must be said that phat eeolintibn pave : a. very 


ce ? liberal interpretation to the words “lands equal in value and area” 
-. used in the statute, when it said. that the land selected. and the inde 
{8 3 surrendered should be “as nearly as practicable equal in area,” and” 
even if this case be disposed of under that regulation it can nol be . 


2 said that this base, containing, as it does, only a little more than 


one-half. the nner of acres. contained” in the. selected tract “is as. 
iad gee nearly as practicable a equal to it-in area. To so hold would be. 
~. tantamount. to. saying - that this company. having the right to. ex- 
a, ~ change a large number of tracts under the act mentioned ° could. 
“- possibly so- shape. ‘its: applications. as to enable it to. secure ‘an-area 
almost. twice as large as the acreage it surrenders by-the’ mere pay-_ 
ce. "ment 0 of $12 25 oe. acre for the excess. Such a practice can not bes 


: 4 
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7 ‘Aolorated becouse it would in a measure » circumvent the provisions of 


the act of March, 2, 1889 (25, Stat. , 854), 3 in which Congress forbade : 


| the further sale of lands at: private cash sale. | 
However, it.is not: deemed | advisable to reject the application in «, 
ae this case at this time, or at all if the. applicant. will substitute some — 
“ sufficient base. for ae selection, which may be done by. the-withdrawal 
: of the base here offered and the: furnishing of a new base i in sufficient’ 
ae area, or by supplementing the. present base: by. the offering of a 
. hace. of the same kind, or a scrip or right of some other kind in — 


such. an area as will with the present base Iustity oe approval of ‘the 


Need selection. 


“While it has heretofore Been the ete to eet ee | 


yaste arising under the same law under which» the base already 
_ assigned is claimed, it was held. by this. Department i In- its unpub- a? 
“Jished: decision of May 16, 1922, involving. this same company Ss 
kindred application, Las. Cruces | 014331, that any applicable. scrip 
nes OE right: might be offered as supplemental to: a. base offered | under o a) 
ie the act itnder which the. selection i is claimed. oe | te | 
ini a After. giving this matter full and careful consideration this case Tos 
is. remanded for. -furtner: action in accordance with. the. views: shere. 0 
3 os expressed and. with ‘directions that the applicant be informed that . ye 
fs of ees application will be finally rejected if it fails to. take the. action 
or suggested within . thirty days from notice of this decision. Se ial ee 





| SANTA FE ‘PACIFIC RAILROAD COMPAN v (on REHEARIN a). 


ete “Decided ‘September, 22, 1922, 


- Avenoxneation Linu _ SELECTION--SUPERVISORY “Avrmonrry—Lanp | ‘Deranr: = 


“MENT, 


_ Assumption of: gutholity aes the Tana Department to: eran. or: ‘Timit: i ae 


_. application of the. rule of approximation in each par ticular ‘case. to: satisfy - 


equities: or to. prevent its abuse, is not a basis for a. charge of the exercise nae 


of arbitrary power or disregard of law. | rs ; 


ca ee. First Assistant Secretary: 


Motion: for rehearing has been. filed in. the : above’ sntitled case, os “ 


_ wherein. the ‘Department. by decision rendered June 16, 1922- (49. | 
cs ie D., 161), remanded the case for further action in accordance with: | 
‘the views therein expressed, with directions that the application Deis ce 
| finally rejected if the applicant. failed to take the. action: ‘suggested: ne oe 
within 30 days from notice of decision. s oe a 


No new questions of law-.or. fact are. seemed ‘but. in view of : 
certain statements found in the brief of counsel filed in support of 


the motion, the record and departmental decisions ‘in - connection a oS 
with the tile of approximation, have again been reviewed and con- ae 
sidered. The a avenen is  ApOR the holding of f the ee with io 
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: "respect to the Tale of approximation, and the brief submitted con es i | 


i “ 


_ tains the following language: 


The attempted rejection of the. -selection by ‘the Department. is an attenipt .-".. a 
to. nullify ' the, ‘effect. of an act’ of Congress; isa direct breach of faith: py the 
Depar tment; is -an. arbitrary revocation: by: the Department of its own rules ie ae ie, | 
without notice, to the prejudice of the oné who stands as an 2 innocent paras Oe 


ee, relying, and entitled to rely on: ‘those rules, 


~The act of ‘April 21, 1904. (33° ‘Stat., 189, 211), ‘eoviaid nae? oe 
"private holdings: of land: within. an Andian reservation may be eX -, eo 
_ changed at the. discretion of the ‘Secretary of the Interior under — whee 
“such rules and regulations: as may ‘be prescribed, “ for. vacant, non- sea 


a mineral, nontimbered surveyed. public lands of equal area and value.” 


The regulations thereunder’ (43 Le D., BOS, 569), prescribe that, oad 
“« “the land relinquished and the land. selected. must be as nearly. as 
“practicable equal in area, but the rules.of approximation obtaining Ch 
in other classes of entries ‘will be observed.’ ” Tt is sought 1 to exchange ae 
~ an area of 22.28 acres for a tract of 40 acres belonging to the United 


- States, and the language i in the regulations above quoted permitting 


- the exercise of the rule of approximation, ‘has been seized upon to 
charge the Department i in ‘said decision as attempting to’ nullify an 
act of Congress, that such action in the premises is a breach of good 
faith, and an arbitrary revocation of its own rules without notice.. 
This is an assertion without sufficient. foundation. © Aside. from 


The language of. the act. itself, requiring that the exchange shall’ be - 


for lands. of “ equal area and ‘vale, ” and. the language of the regu-. 


lations requiring an “ equal - area,’ ” the Department. is unable to. | 
follow. the ‘contention and- views of ‘counsel with respect to the ee oo 


of approximation “ ‘obtaining in other classes of. entries.’ a 


A number of cases defining the rule. of. approximation — in- other a 
‘classes of entries, can be cited, showing that the Department has 


uniformly interpreted and. enforced. the rule: as held in ‘the cision a 
under consideration. See 86 L. D. 1 805 ; 36 L. ‘D: 417; 86 L. D. , 543; ot 


- 87.L. D. 28; 39 L.. D., B50. 


lb AS agreed that. the rule is a seen one. of lone standing, e 
“and. while not resting upon any, law, itis an administrative invention 7 


for equitable purposes. . 


Each case, however, mit and or. fall on its ¢ own. ‘merits ¢ or ae : 
of merits. To peegent. its abuse, of which the instant case is a fair 
example, the Department has. uniformly reserved the right to extend - 
or limit. its application in ‘such manner and | in such way as: the facts . 
and equities appear to warrant i in each case. ~The charge of arbitrary 2 
action and disregard of the law on the part of the Department, is 

not. sustained by the facts, and has no basis of peenen® in: 50, far 7 


as the. law applicable to. this case is concerned, . 
‘The motion oe rehearing 3 is denied. 
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- FLATHEAD TIMBER. LAN Ds, 


Tune 29, 1998. fe : 


‘Foarstmap Lanps—Inpraw Lanps—Minenat Lanps— Tracer LANDS. 


Lands within the Flathead Indian reservation, Montana, classified as 3 timber. - : - 


lands pursuant to the act of April 23, 1904, are specifically ‘excepted by 


: ~ section. 8 of that ‘act from disposition | under the mineral Jand. laws, and — - 


nothing contained in other. parts of the: ‘act or in-any of. the acts of Con-— 
gress. subsequently | enacted, relating to the. disposition. of. lands within 
that reservation, may be. inter Dee? as impor ting a contr ary intention. 7 


ae Boom, Solicitor: 


~My opinion is réquidsted on ‘the: question! as to neties Nandi ua 


“classified as timber lands on the Flathead Indian Reservation, Mon- 


| tana, are subject to ‘mineral entry, in view of provisions contained _ i ~ 
: ain the. act of April 23, 1904 (33° Stat., 302). ‘The ee Bie “4 
. visions are found : in sections 8 and 10, which read as. follows: 


s Sito, 8 That when said commission. shall have completed the ‘classification 
nd appraisement' of all of said lands. and the same shall have been approved | 
by the Secretary. of the. Interior, the land shall be disposed of under the general 
provisions of the homestead, mineral, and. town-site laws of the United States, 
except such of said lands” as shall have. been: classified. as” timber. lands, and 


3 excepting sections sixteen and thirty-six of each township, which are neteny 


granted to the State of. Montana for. school purposes. Sk ae 
a: ee se — * | 7 re oe « 


[ Sue, 10.: That only mineral entry may be made on ‘such of said lands as said 


. - commission shall designate and ‘classify: as mineral under the general pro- 
ne . visions’ of the mining laws of the United. States, and. mineral entry may also 


be made on any of said lands whether designated by said commission as min- 
i er ‘al lands | Or. otherwise, . such classification | by. said. commission being only. | 
prima facie. evidence of the. mineral or nonmineral character. of the Same: . 

Provided, That no such mineral. locations shall be permitted ‘upon. any Jands : 
allotted’ ‘in severalty to an Indian.” A, oe aee 


Tt wall | be: noted that the ack” in eeccea g ‘thereof tiple dane 
classified as timber from. disposal under the mining laws, while the. 
i language ‘uused'in section 10, in the absence of any other provisions 

7 respecting timber lands, would seem to authorize mineral entry of. 


. any”. lands affected by thse act, except lands allotted 3 in severalty toan | 


; Indian. An interpretation of: the above. provisions of the act of - 


1904, may be found in sections 6 and 11-of the same act, and also in 


i the subsequent acts of March 3, 1909. (35 Stat., q 81, 796). and Febru- : ge 


ary 25, 1920 (44 Stat., 452). "The said act of. 4904 after directing e | 


that. the: Commission in making classification of the lands embraced - 


2 ; in the Flathead Indian Reservation, should divide the same into the os eee 
is following classes: ; | | | 


~-SEc. 5. as First, urleuitiyal, Jand of the first: class; second, agricul- | 
tural land of the. ae class; third, timber lands; the same ‘to be lands more — 


= valuable for their timber than for any other purpose 5 ‘fourth, mineral lands 5 ’ a 


ee and, ‘fifth, ‘stazing lands. | os a See ee 
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| Further provided as ‘follows: 


Sue. 6. That said commission shall in. fneiy eevee of lands ‘of the thira class eae 
7 deren: as nearly as possible. the amount of standing saw timber on legal: eae 
i. subdivigions: thereof. and’ fix a minimum price for the value thereof. “ee per | 
nro Mineral lands shall not be appraised as to value. — : Pas ee, © aes 
. - Sec, U1. That all of: said lands returned. and ‘Classified ‘by: ene comititesion 
as timber lands shall be sold and disposed of by the Secretary of the Interior Soar 
under sealed bids to the highest bidder for cash or at public auction, as the. 
me! Secretary. of the Interior may determine, under such rules and regulations as ie 
he may prescribe. | : s 


Tt 1s provided i in section im of thé. mee of March 3, 1909, supra: ; r - 


Sec. 11. That all merchantable timber on said. lands returned and classified . 
by said commission as. timber lands shall be sold and disposed of by the Sec- eae 
retary. of the Interior, for cash, under sealed bids or at public auction, as the 
. Secretary of the Interior may determine, and under. such -Fegulations as he 
may prescribe: Provided, That after the sale and. removal. of the timber such of ie 
we . Said Jands. as are valuable for agricultural purposes shall be sold and disposed — : 
. of by the Secretary, of the. Interior i in 1 such manner rand under such. ere _ 


as he may prescribe, 


—JThe act of 1909 was on fi May 18, 1916 (39 Stat., 123, 139), ae 
to provide that lands thereunder classified as- timber’ lands which in 
the opinion of the Secretary of the Interior, were: ‘suitable for agri-. 


cultural or horticultural purposes. might be opened to homestead 


entry upon payment at the ume. of oa o the full value of the 


timber standing | thereon. | 


The act of February 25, “4920, supra, guiiened Aliptinents to be 


made on ‘the Flathead. Reservation to. all unallotted living children 


enrolled with the tribe or entitled to enrollment with the provisos: 


That such allotments be. made from any. ‘unallotted or. ‘unsold lands. within: 
the. original. limits of the. Flathead indian 1 Reservation, including the area now: een 


~~ classified and reserved’ as timber lands — =" and patents issued for: allot- 


merits hereunder. for any lands: from which ‘such timber has: not. been eut and 


“marketed, shall contain, a clause reserving. to: the United: States: the right. to 


— 


cut: and. market,. for: the. tribal. benefit, as now authorized. by. law, the. mer- 
. chantable timber on lands so allotted: Provided further, That when the mer- | 
chantable timber: has. been ‘cut from any lands allotted hereunder, the title to ,. 
. ‘such timber as. remains: on: such lands will thereupon ‘pass: to: the. respective 

| allottees, and the Seer etary of the Interior is hereby directed. to. withhold from 


sale-or entry- all lands unsold and unentered within the said, reservation. at the - aes 
date of: the passage of this Act until allotments hereunder have been completed. sf aoe | 


The above provisions are: in ‘entire accord with. the provision in’. 

section 8 of the act of April 23, 1904, which excepts lands classified =. 
as timber lands from disposal under’ the mining laws, showing that 
it could not have beef contemplated by Congress in section 10 of = 
said act to subj ect timber lands to mineral entry, and this for the — 


reason that provision was subsequently made for. the. ersporst of | s 


- é ar timber Jands other than under the mining laws. 
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Q Tn view rer the foregoing, my opinion is et the specific pr ovision | 
; in ‘section 8 of the act of “April 23, 1904, which excepts timber land 


"on the Flathead Indian’ Reservation froma, mineral entry is not. 


: - affected by the general provisions contained in. section 10 of. ther! 


7 same. act, as the latter’ pr ovisions clearly. refer. to. lands other than ~ 
| those’ classified as timber lands and for whose disposal Congress _ 


lation. 


wr subsequently provided in strict accordance | with the original Tegis: : 


- Apriored: October 5, 1922, 
—E. C. Finney, | ae 
Ae inst Assistant Seoretary. 





RECLAMATION HOMESTEAD ‘ENTRIES—WHEN TAXABLE, 
| Lvsrevcrions. | 


|‘ [Oireular No. ale 


ee ee | DararrMer OF THE Iwrerior, . 

Sd es ae GENERAL LanD OFFICE, | 

ee | = Washington, Dz OC. | Fly 8, 1982. 
; Races AND Recervers, oath 
Unrrep: Srares Land OFFICES: 

Your attention is invited to instructions eee ade ree of 
April. 16,1910. (38. L. D. , 575), authorizing you to. furnish the proper. 
State. authorities lists: oe entries. made for lands in their. districts, 
“upon which. final certificates have issued, for purposes of taxation. 
Tf, in compliance with requests. from .such. authorities, you have 


| algo: been furnishing a. list of. reclamation homestead entries upon : 
. which this office has. accepted final proof of. residence, cultivation -Y 
>> and: improvements as required by the ordinary provisions of the — 


homestead law, you will. discontinue this practice and, upon the 


. a receipt of such’ a request. in the future, advise the authorities that 
on March. 20, 1922, the United ‘States Supreme Court; in the case - 


and gt eee thereof. 


of Irwin #. Wright, County Treasurer, e¢ al. (258 'U. S. 219), held that. - 


4 lands i in reclamation homestead entries are not subject, to taxation | 2 


until fnal certificate has issued upon the entry. i 
These instructions are not intended as a ‘modification of. ne qn- 


_ structions dated. April 16, 1910, ou as bevy additional thereto : : ara 


| Waa Spay, | 
| Commissioner. 
“EL Cc —— 
. inst Assistant Seoretary. 


‘siq* - 
a4 oe des 
‘ 
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ANNA HESS WIDOW OF WILLIAM ie ‘HESS, ae | 


: on | pes | | Decided July 10, 1922, 


Wines Hoxinsrean—Wrnow ; Hos : Duvisme—Paven't—Szorr0 2291, ‘Revisep ‘Srar- hs 


. | UTES. 


On the death ‘oft a noniestead’ entryman, leaving a ‘widow and heirs, the Y ent? . 
> to perfect: his. claim. and receive, title. thereto vests . under. ‘section 2291, ' 


_ Revised Statutes, in the widow, free from any claim.’on- behalf: of the Me eee 
heirs, and. a.State statute: relating to. inheritance which conflicts ere: ES 


| with, can not be invoked to defeat that: right. 


 Hownsresy—Wmow Heres; Davisen —Insanars-—Resioence—Cuuarvanron— | ane 


-Parent—Act OF: J UNE 8, 1880, 


© The ‘benefits of the act of. June g, 1880, “which. \ provides that e a per son. who Sa 


comes, insane after initiating a claim under the homestead laws and before wie 2 


Pi He has earned. a patent, shall be entitled to a patent on. proper ‘proof. with- A 
-. out further residence and cultivation, if he had in: good faith complied. ai 

7 with the legal requirements up-to the- time he became insane, inure to an. 
~ > -ingane. widow who. succeeds to all of. the rights. held by her. husband at 


oH the time of his death. 


‘Homusrsan—Win0w ; ‘Hams; ‘Devisee—Ineanrry—Parent—Renrvquisaacant— 


WAIVER 


‘The fact that the. widow of: a homestead entryman, who: died before he had uae 


earned. patent, was. insane and confined in an asylum at the time that the 


claim. was. initiated, ‘and thereafter. remained in. that condition, does. not 


deprive. her. of her. exclusive. right to. perfect. the claim sand: receive title 


_ thereto, and her guardian has no power to relinquish the entry. orinany 


: way divest her of her interest therein. | 


Finney, First Assistant Secretary: 


On June 1, 1910, William J. oe ae an ae Hess. cwas- - 
then and now is insane, made homestead entry Helena 04304 for — 
lots 1 and 2.and S.4 NEA, Sec. 4,T. 21.N., R. 5 W., M. M., Montana, 


upon. which. he established and maintained a residence uo his’ oe : 


- death on. J anuary 29, ‘T9111. | . 
On August 2, 1917, Claranve) w. Hess,.0 a. son or the ee and - 
_—- his insane wife, made final: proof. under this. entry: showing that he, 

. the son, had successfully, cultivated: the. land. during 





- his father’s death, in areas. ranging from 18:acres in 1911 to 155 
~ acres in 1916, and had made improvements of the value of. $1, 500. 


ach year after. . 


~The question. arose as to whether the patent: should issue ander: ae 


7 this proof to the widow or to entryman’ s heirs and the superintend- _ = 


; = ent of the asylum i in which the widow: has since the date of the entry : 
_. been an inmate, acting as her “duly appointed and qualified guard- 


dan” filed. a waiver of all her. interest and. right in and: to the hngeet 
- covered by her husband’s entry. ee 

: By its decision of January 12, 1922, ‘the. Caner! tana Office. re- 
7 quited't the: son: to show cause why. final certificate ne patent should 
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| “not be ested: to: the widow and in response to. that requirement hie - 


- set up the insanity and confinement of his mother and said that— aa 


She has never been on this land, has never been in the State of Montana, _ 


CP. i. and. was not. living with her husband.as his. wife,. at. the. time he ‘filed. on this’. _ 
 . land and has not lived with him at any time since the filing. 7 ee 
It is further contended by the son in his showing. and appeal for ae, 
the: Commissioner’ s decision, that the patent should issue to. the = 
heirs for the reasons (1) that neither. the widow nor the guardian ma! 
‘ever made any effort to meet the requirements of the law as to resi- ee 
dence or cultivation ; (2). that under the laws of the State of Mon-— Rae ore 


tana where the land is located, his. mother had. no ‘interest, either 


dower or otherwise in this. lands aS) that the: widow was. in effect : a 


' clvilly dead. - 
‘None of. theses contentions can ce jostataed.” ‘Th 1s -rieedless to in- 
quire into the ‘correctness of the contention that a wife has no interest 


_ ‘in an entry. for lands held by. her husband. under the. laws of the- 


‘State of Montana because this case is entirely controlled by: the | 
Federal statute, section 2291, Revised Statutes, under which this. 
— . widow sueceaded at her husband's death to all the rights held by him 
under his entry to the entire exclusion of his children, and she 
alone was entitled to make proof and receive patent. | Thaddeus M. 
_ Armstrong (18 L. D., 421); Steberg . v. ‘Hanelt. ae: L. D., 438) 5 
‘Buller ». Gordon Heirs. (29 L. ‘D., 325). - 
The only exception to the ule that’ the dew had the exélusive 
right to make proof and take’ title is found | in cases where she re-. 
nounces her right in favor of the heirs. In such cases. the heirs = 
may perfect the entry, make proof and take title i in their own. names. 
- Phillippina Adam-eé al. (40 L. D., ; 625). 7 Bea. 
' . But such an exception can T10b be. Gavoeed: in ane case Y hecuuce 7 
- this widow. succeeded to. all the rights of her husband, among which 
was the right: to-have a patent issued to her: without any effort on | 
> her part at cultivation or residence as soon as. the fact of her insanity” 


was established. The act of June: 8, 1880 (21 Stat:, 166), declares 


Fe oe ~ that, when a person becomes i insane ak initiating a ie under the © 


a homestead laws and before he has earned.a patent, patent shall issue’ > aa 


coe, -to‘him on proper proof. without. further residence or ‘cultivation: by | 
- him‘or for him if he had in good faith. complied with the legal 
requirements up to the time he became insane; and there is no. reason 


oe why the benefits of that act should not be: ‘extended to an insane _ : 


~ - widow who succeeds: to all the rights held 1 by her husband at the _ 
i -_ time of his death. | 


-.It can not be successfully satenaed that the walver - filed by ae - = f 


8 Ete widow’ Ss. guardian in this case in any way affected or. divested - her _ 
of any rights under this entry because the guardian of one holding a 
; an Ca under a homestead entry has no pee to relinquish the | 


r : / - d 


as entry or in | any way Hivee his ward or nee or ‘her interest: therein. oy ole! 
2) Bee Dyche v. Beleele (28 L. D.. ee) » aS modified by, William Duffield ee 


- (43 L. D., 56). 


pi) “Ehe suggestion that this idee has no. 5 rights ‘Wecntiae: he was : not = 
ee, living with her husband during the time after he made this. entry, —— 
hardly needs an answer, but the fact. that she was insane and not 
ee ‘voluntarily. absent furnishes an unanswerable reason why that Suge 
.. gestion is unsound. However, even if she had temporarily failed to ee 
_ live with him. through her. own election, that fact would not-have .y 
aed prevented her from suetesding to her busband’s interest under this. ee a 
E poeta Bucher v: Benham: (28 Le -D., 58)... ae Seas oe 
_- From’ these considerations it will: be seen that the Conttiteapner ore 
; Wes and ae was entirely correct and his action 1 1s perey a a 
ate affirmed. Been by aes, . # 


MARTIN JUDGE, ae 


+ ; "Decided Judy 2, 1922. 


- Om AND “Gas. Laps—Pnosreciina Pann —ReLiNguiseiesT—Comnctsstons a 


OF THE GENERAL Laxp Orrice—REconps, . 


es Prior to the cancellation - Dy. the Commissioner of ties Genéeal Land Office of a” ae 8 e 
an outstanding oil and gas prospecting permit and notation thereof. upon the 


ON 
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records of the local land ‘office, no other ‘person ‘will be permitted to gain any Poe 


- _ right to a permit for the same class of deposits by the filing. of an applica~ 


tion, or by the. posting of a. mone’ of intention to apply for such a. 


- Bis DEPARTMENTAL ‘DECISION Crrep AND ‘Fouowsp. 


Case of California | and. ‘Oregon ‘Land, Company vw -Hulen and ‘Hlunnicutt oo 


BE ese 55); cited and followed. . 


- INNEY, Fi inst Assistant ‘Booratde 


~ Martin J udge has appealed from the. dense of ie Conmitietones ei 


involved, all Sec. 14 SW. 4 4, Sec. 15, N. 4, See. 22, uy ALN., R..23.W., 


 §.B. M.,, ‘Los. ‘Angeles land district, California, was. erree in Beer a! 


iene : of the General Land Office of. April {. 1922, rejecting his application = ie | 
084445 filed September 29, 1991, fora permit. under section 13 of the — Pee 
act of F ‘ebruary. 25, 1920 (at Stat., 437), for. the reason that- the land - 


in. 


| 2 pecting’ permits 0327 43 eranted to the. Seaboard Petroleum Company — - 


December 11, 1920, and March 24, 1921. On August 29,1921, the 
permittee’ filed a relinquishment. in the local office, but the permits 


were not canceled until May 4, 1922. The Commissioner, citing the. 


~ ‘ease of California and Oregon. ‘Land Company v. Hulen and Hunni- 
- eutt (46 L. D. , §5), held that. until the relinquishment was. accepted 2858 Ee 
- and notation thereof made on the records of the local. office the land pts 

‘ owas. not subject. to any form of =P propeots re Bae Ue <a. 
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oes a 
Be 
ep os 


: } : 


° Ratinquighwhents of prospecting permits ‘under the leasinig’ aa are 2 : 
not governed by. section 1 of the act of May 1 14, 1880 oe Stat., 140); es 
- which provides: Pee = 3 


‘That when a preemption, homestead.’ or Hinber. culture claimant. shall ae 


we a written relinquishment of his claim in the local land office, the land covered ~ : 
ae by ‘such: claim shall be held as open to séttlement and entry. without further og: 
"2 action of the part: of the Cominissioner’ of the Gener al Land Office. 7 
nor has the ‘Department adopted a similar rule: of ene with: | 
~~ “respect to them. The practice has been. to. require the acceptance of 
| the relinquishment by the Commissioner of the General Land Office, 
+ the. necessity therefor being indicated in. the instructions of May 5, oe 


- 1922, Circular: No. 823 (49 L. D. , 104), providing 


 Relinquishments of permits. will not be accepted. and Borie: wolonsea ‘until all : 


a Se requirements under the permits and. the regulations have been fulfilled. When ~ 
any. ‘drilling has been done on. the property, the relinquishment | should be 
_ approved by a’ representative of. the Bureau of Mines or ones person | SO desig- . 
| nated by the Secretary. of the Interior, | | aa 


Proper administration requires that Ghar peimit applications for 


lands included in outstanding permits: under the leasing act are filed 


the Department should’ follow the rule expressed. in California and. | 


Oregon Land Company v. Hulen and Hunnicutt, supra, that— 


fle orderly administr ation - of the land laws forbids any ‘departure’ by the _ 
Department fromm the: salutary rule that land segregated from the public domain ree 
whether by- patent, reservation, entry, selection; or otherwise, is not subject 
to settlement or any other form of.appropriation until its restoration to the 


a domain is noted upon. the recor ds of the local land office. 8 ah De 


| It j is recognized that a. , permit does not constitute a: ‘technical segre: Pa 
gation. or entry, as those terms are ordinarily used i in connection. with 
the public land laws, as it is not an ‘appropriation with a view. to 
the. acquisition of title, but that does not prevent the application of — 

the principle of the general administrative rule, and until an ‘out- 

_ standing permit is canceled by the Commissioner and. the notation 
of the cancellation. made in the local. office, no other’ person will be 


permitted to gain any right to a permit for the same class of. deposits 


: _ by the filing of an application. therefor, or by the posting of ates 


-. of intention to apply for such a permit. 


~The decision of the Commissioner i qs s affirmed, and the record re: 


7 ) turned to the General Land Office, ee 


“Sy 


ye Bp "DECISIONS RELATING TO THE PUBLIC ‘LANDS. gc UC ae, 


GEORGE B. PERKINS. 
Decided uly. 12, 1922. 


--Repayuent—Dusoer* ‘Lanp—Rartnoap ‘GuaNT PAYMENT WITHDRAWAL, | 


~ Congress intended by. the proviso to the forfeiture. act. of February 28, 1885, ee / 
ses ‘to fix: the future: ‘price. of all lands — in the forfeited Texas. and Pacific : 
Railroad. Company grant at $2.50 per acre, and one who thereafter, ‘amd’ 2) 2s, 
oo “prior to. the passage of the general act: of. Mareh 2, 1889, which fixed. Me are 
price of lands. within forfeited railroad grants. at. ‘$1. 25 per acre, made oa : 
ae oe desert- land entry, of. lands. within the limits of. the withdrawal. based 


upon ‘the map. filed by the’ company of its general . route, and: paid. the 
| double. minimum price. therefor, did not. make payment. in excess’ of lawful a 
| 7 oa requirements and has no. ‘ground. for. a. claim of peas eo a 


| Courr Drctsion Crrep AND ‘APPLIED, 
Case of United States v. _ Laughlin. (240 U. 5. - 440), ‘cited and applied, 
Finney, First Assistant Secretary: 


The Department has corisidered the above: sititled case upon 1 ape 


- - peal from decision of the Commissioner of the General Land Office 


rendered . July 19,1921, denying application for. repayment. of 
moneys. alleged. to lave been: paid in excess of lawful: Tequirements 
upon. desert-land entry No. 1277, for entire. section 20,T. 1 N., R. 6B. 
Tucson. land. district, Arizona, ‘in connection with which | ‘original 
desert-land - ‘declabation was ‘filed: by Perkins, June 7, 1887, and 
initial. payment made: April 10, 1888, at the double minimum 1 Tate of 
50. cents per acre.’ | 

_ The described, section. “fell: within: hie: Tits of the withdraivat’ 


) Se 


based upon the Texas. Pacific: Railroad: Company’s map.: of general 
route filed September. 2, 18712 No map: ‘of definite: location of the 

proposed. railroad: was ever. ‘filed, the. road: was ‘néver. constructed, i ee 

and: the. grant. was. forfeited by the act of F ewiges 28, 1885: 5 OB aoe 


Stat., 337 ds: which: provided—.— eas 


That all jands granted’ to. the. Texas. Pacific’ Railroad’ Compatiy un ndee ithe on 


‘act..of Congress: entitled. An. act to. incorporate. ‘the Texas Pacific Railroad 


~ Company. and..to. aid: in’ the construction of its road, and for other purposes, ae 


? approved March third, eighteen hundred and’ seventy-one, and acts amendatory . eo 


thereof’ or. supplemental, thereto, be, and they: are: hereby,, declared forfeited, oe 


) and: the whole of said lands restored to ‘the public domain. and made: ‘subject. oe 
"*. to" disposal under: the: general laws. of the United States, as though said grant — 


had. never: been | made :. Provided, That the price of the. lands ‘sO ‘forfeited and | 
" Yestored. shall bet the, same as” her etofore fixed for. the even. sections within said Z 
ana grant. ; ; ray es 


shavers action was: ‘taken by. ils Commissioner upon ihe mond a 


pe o that the proviso to the act of oe 28, 1885, ‘supra, fixing the: ie 





Me ‘4 Descriptive language as amended in, decision. on petition rendered “August, 11, i922 - 
wee (antenerted). : A: Laeey 
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9g price of the forfeited odd sections at the same price as “ theres eocee 


fixed for the even sections within said grant” was enacted by Con- 
gress in the belief, or under the impression, that the existing fixed 
price of the even sections at the date of the approval of said for. 


-feiture act was $2.50 per acre; and further that the prevailing lawful 


price of. the even sections ced remained: $2.50 per acre upon 
‘approval of the act of February 28, 1885; and until the price thereof 
_ was reduced by section 4 of the 2 act of } March 2 2, 1889 es Stat. 1 BA), es 
* which provides— ~ | : | | | ee oe 


That the. price of all. sections and oars of sections of the public lands is | g = 


within: the limits: of. the portions of the several . grants of lands. to. aid. in the - 


ee construction of. railroads which have been. heretofore and which» lay here- 
- after be forfeited, which. were by the act making such grants or have since . cae 
been increased to. the’ double minimum ‘price, and, also, of all. lands. within” 


< the limits of any such’ railroad grant, but not: embraced. in such ‘grant lying — ae 


adjacent to and. coterminous with the portions of the line of any such railroad - 
which shall. not: be completed at. the date. of this ach is mid fixed at | one 
| dollar and twenty-five cents per acre. Pes 


| The forfeiture clause of the mek bee February 2 28, 1885, supra, Shad 
restored the Texas Pacific granted lands (they paitig® the odd num- 
bered. sections) “to the public domain * * * subject. to disposal 
under the general land laws of the. ‘United States as though said — 
grant had never been made.” ‘The proviso related in terms to the 
forfeited lands only but. ‘directs “that the price of the lands so for- 
feited shall be the same as heretofore fixed for the even sections. 
within said grant.” There can be no valid or substantial argument 
- advanced, however, that. Congress. did not: intend to fix the future — 
gale price of these lanis: the same for the odd as for the even sec- | 
tions, because, obviously, if the odd sections were. thereafter to be . 


sold at the same price as theretofore fixed for the even ‘sections, , then." 


it was intended to continue the price theretofore fixed for. the even. 


7 ‘sections. But what did Congress. mean. by. “ price *. = *. here-- i; 
~. tofore- fixed for the even sections?” ‘Inasmuch as the tonal had 2 
not been: definitely located by the filing’ of a map or by construction ae 


> ofthe line there. had been by operation of law no increase in price ahs 
of either the’ odd or even. -sections. within the. limits of. this grant. a 
These lands. had remained. at all times and were at the date of said’ - 


act of February 28, 1885, single minimum lands and. subject to sale 


ae at $1.25 per acre. In this situation, therefore, Congress must have — oe, 


meant something other than a direction that ae lands. ‘should 
a thereafter be ‘sold: at $1.25. per acre. That:was their lawful price 7 


| | under subsisting law. United States v. Laughlin, (249 U.S., 440). 


Within. the knowledge of Congress the price of these lands had 


a been theretofore fixed by the Land se ae at 2. 50 ber pe pees : 


a 
f 


aoe ~ and; panies the legislation in “question was biiséd. on’ “this known ~ ie. 
6. ofaiet. ; Otherwise, the. proviso in question is meaningless. - ‘It is ae ue 
co, primary rule of statutory construction that a meaning | must be. given. 
to the words of legislation consistent with the intention of the law- = 
making body and. the most rational method to. interpret, the will of =>... 
. the: legislature’ is to. explore its intentions. It may be. admitted for oe we 


ee ele “8 DECISIONS RELATING TO THE PUBLIC LANDS. faa «15 ee 


- _the sake of the argument that. the Congress as a body believed that. * “ ve 


>. the then double minimum price of these lands had been lawfully | - 
fixed but such admission or ‘such; fact, if it be a fact, has no bearing = 
_ whatever’ on the question of the intention of. Congress 3 in fixing a 
_.- future ‘price for the’ sale thereof, except: that it was: intended and oon 
a directed that the future price should be the same as theretofore. fixed ane ete 
- in.fact and exacted in practice. Such. direction | was well within the mae, * 
- powers. of Congress whether the intention was to. ‘continue a price aa 
theretofore exacted without warrant. of jaw or 7 fix a Beco for | 


‘ future. sale at double minimum. 


The purpose of the proviso to the act of Petiniiey’2 98, 1885, was, go : 
therefore, to fix the price of ‘all lands within the. forfeited. Texas We 
Pacific Railroad Company grant, for future sale, at: $9. 50. per acre. — 
The entry involved. having been. made subsequently to the date of the — 


“approval - of the forfeiture act and prior to approval of the act. of 


7 _ March 2, 1889, supra, reducing the price. of the land 1 in question to 


$1.25: ‘per acre, the entryman made. no payment, i in excess of lawful 


be requirem nts.” SP oe a 
The de CISION. appealed from is. scoondingly a afirmed. } Yee ee 





"GEORGE B. ‘PERKINS, 


| Motion. or . jehotizing of dépaitméntal dousion’ of J ily 1 19, 1999, : a8 
49 L. D., 17, denied pee First Assistant, araiaatid imapeys August 


9, 1922, 





"THOMAS A. LEE Er AL 


| Devided say u, 1922. 


-PEBRuaRy: 25, 1920, ‘SEcTION 138:- 


"Rights to: an. oil and gas prdanecting permit ao not. attach prior to the ee ioe ee 
of van. application | in. the form and. manner ‘prescribed by the act. of. aes 
_ February 25, 1920, and the departmental regulations issued. thereunder, Seo 


"Or, Cann. Gas. Lanns—Prosencrine Pumerr—Avrircamion—Norice—Act op oe cain, 


and the mere posting. of.a notice of intention to apply for a permit is. not ee - 2 


eae sufficient to defeat the provision of section 18 of: the act, which limits’ its eae ‘ 
a operation. to land. that-is “not within any - known ‘geological structure of. Sece ee gad 


bee a 1 Boducing ¢ oil: or gas field,” ee a, ce a 


es oe LO. ee “DECISIONS RELATING. TO THE. PUBLIC LANDS. La ae {vor. ae 


ae First eer Sear ys oe a, ee 
_ Thomas A. Lee, E. M: Schmuck, William J. ‘Reyes, and i Carolyn 


Bs oM. Kaufman have appealed from so much of a decision of the. 


- Commissioner of the General. Land Office dated. July 27, 1991, as” 
rejected as to S. 4, Sec. 8, T. 14.N., R. 31 E., M. M., their applica- 


- ‘tion for a permit under Sc ion 13 AF the act of. February. 25, 1920 a 


(41 Stat., 487), to prospect for oil and gas upon 2,560. acres in scat- oe 
a tered tracts in the Lewistown, Montana, land district. a ie fae 
The application was filed April 23, 1920, and was rejected ag ie 


a the: tract described. because within the: lnown geologic structure of — ac 
the Cat. Creek field: as defined: by the Director of the Geological a 


| c Survey on. April 2, 1920, and redefined on April 4, 1921. a ae 
~.. The appeal, which is in the form of an. affidavit, sets forth that ) 
a although at the date of the application no: claim of. preference right © | 


Was made, notice. of intention to apply for a: prospecting permit had: . 


been posted on the land on “March 27, : 1920, SLX. days. before. the A 
~~ limits of the structure had been. defined. . co 


“By instructions. of April 23, 1921 (48, Ls Dp. , 98), the. Departiment 4 


| ; held. that qualified persons. who. filed proper. applications: for oil or 


- gas prospecting permits can not and should not be deprived of their — 
rights if, because of delay. in: action upon the applications | SO filed, 


~ there. intervenes a designation. of the lands: as being within the: geo- 
logical. structure of. a producing oil or gas. field occasioned by a dis-. i 


covery of oil or gas suse Guat to. the alte of the application in 
_ the local land office. Pee: ee ad 

‘The effect of posting ofa ‘notice of | intention to ao for ¢ a pros- 
_pecting. eter is merely to secure a preference right over others. 
A person’s right to a prospecting permit does not attach until. he 
has done everything required by the act and the regulations there- 


under. It was not‘until- after the limits of-the Cat: Creek field had - 


been defined. that Lee and.-his associates: filed their application, and. 
the factthat.on March 27, 1920, they had. declared their intention: 


“Of applying for a prospecting permit can, ‘not be made the basis. for oe ee 
8 holding that their rights.on that date were such as to defeat the 


a os provision of section 13 of the act of February 25, 1920, supra, which  ~ ; | 
‘limits its application to. land which. is “not within any known =a 


ws _ geological : structure of a producing oil or gas field.” | 
2 ene: rejection of the application as to. the tract: ets deseribedl | is oe 
- qfivmed. the. case closed, and. o record, returned to the General eles 


7 a ‘Land Office. 


~. . io, 


| one oaS “DECISIONS. RELATING’ TO: THE’ ‘PUBLIC ‘LANDS: mie oe 


| MILLER AND LUX, INC. Ve ‘HOW: (ON: RENEARING). 


| Decided Fru y th, 1922. 


On AND: Gas" TE Atnbs- oP yOkraonind Penurr—Scxtoor, ‘LaNp—Inpeanrry—Res- : 
-ERVATION—'TRANSYEREE— PREFERENCE RiewT, 5 ae ie tes 


| “Where an: indemnity. school sélection’ was miade: for: Jands not. withdrawn or rt 
ee _ :classified. as: ‘mineral when. ‘selected, but: which: swere ‘afterwards. approved ~ 


—o on witha reservation: of the oil deposits. tothe United States, a transferee 


is. entitled to a preference. permit: under - ‘section 20. of the act: of February | ee 
| 25, 1920, if the State had completed the’ selection. and made the transfer a 


prior: to January ‘1, 1918, ‘notwithstanding. that the approval was “sub- . 
* “sequent / tO that date. ? aan a Pde | 


Cour’ ‘AND ‘DEPARTMENTAL “Dabisidaes’ ‘Crmin, ‘Distixeursse,, “AND “Apso | : 
+ DEPARTMENTAL, REGULATIONS: AMENDED, Wag tes PM eRe IN, Peat 


“Case of State of California, F w. “Robinson, ‘ittansferée (481 i: D, “384, (gery; ; 


cited ‘and: distinguished ; cases. of | State: of: Wyoming et- al. Ve ‘United States. ae 


“ < (255 D. Ss 489), and ‘Alexander. ‘Frazer: and) Carl: Harvey . (48. L.-D., 238), | 
1 te and | applied ; Aepartniental ; ‘Tegulations of March, ‘Hw, 1920, Circular Tee 


- Froey, First Assistant: Segretorye 


A) ared How has filed. a ‘motion for Solieating: of departmental “ da: | 


* cision of March 25, 1922) ‘rejecting his. prospecting permit applica- 


tion: 09271, “under® Section. 13 of: the act of February. 25, 1920 (41. 
Stat., , 487), for the’ SE. 4 , See. 18, and NE: } , Sec. 24, T. 29 S., R: 20 
a M. D. M., ‘Visalia land’ ‘district, ‘Cilifornia.: and’ holding that 
i Miller & Lux, Ine., transferees. of the: State of California, are “en- | 
titled to a preference right under section 20 of, the same act. ns 
Briefly stated the material facts are that ‘in 1895. the State. ce. 
California: filed school indemnity selections. for. the tracts: described 
which were ‘subsequently. rejected for failure’ to publish: notice as 
required by the regulations.._ s On. September. 4; 1905; and June 27, 
1906, new selections were ‘made, and completed October 14;-1905, 
and’ ‘September 29, 1907; “respectively. “The lands were. ‘thereafter — 


| | included 1 in ‘tethiporary petroleum withdrawal of: September 27, 1909, fe | | 
~ -.and Petroleum Reserve No. 2 by Executive order of. July ‘2, 1910, - ao 
~ and after proceedings i in ‘accordance with the regulations under: the a es 


| act of. July ‘17, 1914. (38 Stat., 509), and prior to January 1;. 1918; oe 


the State consented to the approval of the selections with reservation. oe 
of oil. and’ gas to the United States under the act of July’ 17,1914 ee 
and | on Ja anuary 17, 1918, the selections were ‘approved with’ such oe ae 
reservation,’ On. April 8, ‘1895, the State ‘issued -its certificates’ lof: 
hi purchase for the said lands, ‘showing’ full. payment: of the purchase 


price under the State laws, to John: Hapgood and S.'S. Brown, and : 


i Son State title by mesne. conveyances: ‘became vested i in a Miller: - Tux, ~ 


_ 8151 vor 49-22-12 : 


: 7 


; TO ae _ DECISIONS BELATING. TO, THE. ‘PUBLIC. LANDS. ce — Teg,” ae 


Ine, on: Jana, 14; 1905.;° State: patents: igqued «in, the. name » of the A 


me original ‘purchasers on September 26, 1918, and March 111918: “Pee 

a i support of the motion it'is: urged that the case is éontrolled. by 

.» the decisions of the: Department, in State. of California, a Peete 
transferee (48 L. D., 384, (887). ae eo . 


‘That’ case involved. an. indemnity. school. Poa filed. and. com- : 


“pleted: 4 in: 1907... The. land: was. included: dana. petroleum: reserve in. “2 
19415-and: after: a hearing“in' 1918; under: the: regulations of’ March 


20, 1915. (44 Le Ds , 82), “at: ‘which’ ‘the’ land * was: ‘found to be. mineral -_ 
in character, ‘the State and’ ‘its transfereps f filed oil waivers ‘under. the - 


| a oe provisions "OF the act of J uly 17, 1914, supra, and ‘the selection. was 
_ approved . March 3, (1920, with oil reservation. “Thereafter a petition ~ | 


was filed asking for an. unrestricted. title,. basing the. claim. on the. — 
. decision. of. the. Supreme . Court of. the. United: States in the. case. of 
State of: ‘Wyoming et ads... ‘United: States: (255. U.S , 489)... The 
i: Department. denied; the. petition, holding. that the: State was. estopped * 
_ -frony further ‘claim-to the oil: deposits: by- ‘its: election. and waiver, and 


~~ that: the case was res. adjudicata: * ‘Tt ‘is.now ‘contended: that bécause ee 


odin: the Robinson case the Department. held:that:the:State.by filing its 


, consent. to the reservation. of oul to the United, States had, waived. its ee 


4 case’ ‘that by, taking sithilar action. it waived iis claim’ ie a “preference * 
: right" ‘to. a ‘prospecting permit. ‘under section, 20 of. the leasing act. | 
7 phe t two cases are re wholly dissimilar. | An, the Robinson. case. ‘the ‘State 


Reece eae 


| reservation, ‘thateafter ‘élaimed. title to ‘the ‘Oil deposits. an this case: 


the State ‘is not” claiming’ ‘title to, ‘the oil deposits, which it formerly aa 
| waived, but. i is ‘claiming a. right: createc ‘by the leasing act, and con- 


; ditioned upon ‘the fact, ‘and. allowable: only 3 in the event that ‘it: had. 
“waived | its “claim to the oil deposits ¢ and ‘taken’ title with reservation. : 


‘thereof. to. the United, ‘States: ‘The. Department: can. not’ concur. in 


the contention that, by doing the very, act on, which the: existence of) 


“= the right. depends, As-@. , Waiving title to the oil deposits, the. State nie . 


can be held to have waived the right, itself. a 
“It is also. argued. that. ‘under the. proviso, ‘to ‘ection 2. of ee act 


: of J uly 17, 1914, the United States retains. jurisdiction. over a: State : a 
sselection affected ‘thereby and that equitable title to the lands does — : 
not, vest until the approval of the. selection. The, question as to pee | 


: the ‘Supreine Gout | in the ‘Wyoming case, supra, ang iti is s not. neces- Bo _ 


| SOxy to give. further consideration to that. argument . 
In the decision of March 25, 1922, it was said: 


| It ‘is’ well! established that. ‘the: right. to: a, _ patent : once: », Yested, ‘is, for most i ] oe 
at purposes, equivalent. to.a patent issued, and when in. fact. issued | ‘the patent — 


ae Telates, back to the time when the. right to it ‘became fixed, Applying, this = Te 


’ 


~ 


, ele - DECISIONS RELATING TO THE, PUBLIC. LANDS, ca 179 : 


familiar rule, tt. must ne held. that the State. was vested with, the. erie ae. ee 
- title ‘of the land. described. in. the selections long prior. to January: 4, 1918, and 7 _ ue oa. 
that the’ formal. approval of J anuary. qT, 1918, Telated: hack to. the date when" vf 


the selections were completed. - 


This statement must. be. considered | in: : Sonnicétion ‘with: ‘and: limited’ ae cee 
to the statement of fact that preceded it, showing. that the State: and See ee 
a ‘its transferees’ had. elected to: receive: certification with reservation - SEE a 

: of the oil. deposits. to: the. ‘United: States: under: theact: of J uly i 8 - 
~1914, and that approva al was. “made with ‘such’ a reservation. | It wae 


“not: qabended: to hold that. the: State was entitled to the oil deposits, - 


-or-to modify or change the holding ‘in the Robinson case..The doc: — : * 
_ trine:of relationship. was properly invoked. for the. purpose. of estab- i 
- ‘lishing that the State had ‘an assignable ' right, within: the meaning os 


_ of section 20. of the leasing act, prior. to. Je annary 1, 1918. 
Section 20. of the leasing act: provides:. 


“In the case. of lands’ bona: fide’ enter ed as: agticultura i ana not withdrawn or. ” ae 
| ” elassified as mineral ; -at’-the time of. entry, but: not’ including | lands. claimed net ee 
under any. railroad. grant, the. entryman: or: patentee, or. assigns, where. assign- aa 


ment was.. made. ‘prior to. January. ae 1918, if, the. entry has: been: patented with 
. the mineral. right. reserved, . shall. be entitled. to: Q., preference right, to.a: permit - 


and: toia lease, as. herein: provided,. ins case: of. ‘discovery ;, and. within an. area | 


not: greater. than: Be. township, such: entryman and. patentees. or assigns holding 
restricted patents may. ‘combine: their. holdings, not. to: exceed. two. thousand; five 
hundred. and. sixty, acres, for. the. purpose of making joint application. te 


in construing this section, in the case of. Alexander I Fraser and d Carl | 
Harvey (48 L.-D., , 287; 238) it was said: ae 


‘The evident purpose of. limiting ‘the preference. right! to assignees: who ac 
“quired title. prior to" “January 4, 1918, was to prevent’ ‘speculation in such. lands | 
by. ‘those’ “who Tnight desire. to. acquire ‘preference rights: through such transac- - 
_ tions, and. pha is: evident ‘from the language ‘that’ Congress: had ‘in® ‘mind. assign- 
ments or: sales made after. patent. or after the right. to a patent had’ Been ny 
earned by compliance. with. Jaw: ‘by the original entryman or: patentee.’ : 


“On page 40 of Circular No. 672. (47 L. D; 487; 470), it 3 is. stated » 


9 “Where. a patented. entry, ori. one on. which: nd certificate has issued, ead | 


been’ sold ‘or ‘transferred, the. transferee’ would: have. the same: mights, as the — a 


-entryman, provided. he acquired. the land. before J anuary. 1, 1918. ws : an i 


In other words to entitle’ an assignee ‘or. transfer ee to: a action: 20 ee 


- preference right. it is not necessary that. patent. had - actually: issued, 


or In case, of. a State selection, that: approval had. actually been given, - : Ss a 
if the: ‘entry or. selection had been perfected so that equitable. title cee ee S ae 


vested, and an. assignment had been, made before J: anuary. A, 1918,. 


_ The statement contained, on. paee.f 42 of Circular No. 8 2 a L D, Dd. Pe 


; "To entitle the: irantes of. a ‘State: to. a . preference ‘ent: onder ‘section’ 20. ee e ie : voue 
. the mineral leasing law, the. ‘select'on must’ have. been approved and transferred eg ae SS 
| by the State prior to January: 1, 1918, } Be a ) 


ae ae 


: my, 


—- BBO tee “DECISIONS RELATING TO ‘THE “PUBLIC EANDS. cae fron z 


os was based’ ‘on’ ‘the law: as: it was conistinied: prior to the’ decision’ in the: | - 


- Wyoming case, supra, and in conformity | with that decision, the word, 
at ‘completed ” will be substituted. for “ ‘ approved,” ae 
~The decision of March’! 25, 1922, is adhered. to, and the motion 


“denied. | “e ‘ - : 7 . 


“SAN TA FE | PACIFIC RAILROAD. Company, 
| Decided Faly 25, 1922, 


RAILROAD” Grawe—Inpemrry—Liev getecrion—Hwrey,. 
The act. of. June.22,. 1874. As amended by the: act of. eee 29, 1890; ‘authoriz- 
~.. ing. the.. exchange of. lands’ ‘within. railroad. grants. where entries. were | 
allowed : after. the rights. of. a railroad ‘company had: attached, was not: a 
grant of lands in. place, nor an indemnity grant in the. ordinary sense. of 
that term, but one~ more in the’ nature of a lieu selection, “not limited ae 
c.. dd: numbered-sections. 9°. oy ha cat Hin Pee AR 
- Ramzoan Grant—Coau- Lanne Minymnad Lanne ~Sunteriomy- ee ee 
“Lands, of the United States, within ‘the limits of the’ grant’ to ‘the Atlantic 
is ‘and Pacific Railroad Company, known | ‘to be valuable for their deposits an 
a gfe iron. or coal are ‘not subject to selection under the’ ‘exchange provisions’ 
of the: act of: June* 22, 1874, ‘inasmuch | as’ ‘Congress did: not contemplate 
“*" that’ the exception ‘of iron and coal: contained in the proviso ‘to section 3 
°° -of the’ granting act ‘or J uly. 27, “1866, ‘should be extended thereto, : 
Coan LANDS—WITHDRA WAL— SELECTION —SECTION 37, Acr OF FEevary 25, 1920. 


“The Jeasing act ‘of: February 25: 1920, includes: ‘within its: operation lands’ ‘hot. 
* lawfully appropriated at the: date ofits passage,’ which: had: previously: been 
7 withdrawn, Classified as. coal. lands, and. restored subject. to. sale. at. a fixed | | 
eae "price, and nothing contained. in the act. of. June. Zo, 18% 4, can be construed. Ea 
‘as conferring a. right. to. relief under section 37 of the. former act: upon. a” 
., selector. who: made. selection. of. classified. coal lands, subsequently ‘to its 
a enactment. 0.0 ye ee es ee ee eee ve 
Coat, Lanps—Lease—Sunecrion—PRErEnenon. Bucur. . ee oe 
A. selector who, subsequently, to. the passage of the: set of February 4 25, 1920, 
in good faith | made a selection’ under ‘the act of ° June 22, 1874, for and 
» developed ' “unappropriated, classified’ coal | ‘lands, should. be’ given ‘eonsider- 
~~ ation both in ‘the: matter’ of priorities and equities in. ‘comhection with the 
award of a Tease under. section: 2 of the leasing act. SES ig Ee ok 


, Finsay, F irst Assistant Secretary: Leek ee a See ee 
The Commissioner of the General Land: Office. is aibmitted ae | 

| jaistructions the’ question: whether. the Santa Fe Pacific Railroad Con: 

- pany is. entitled to select, coal Jands under es conditions peated in ‘his, 

“letter, of March 24, 1922, as follows: ne On 8 Re Ma ee Gear aes 


* December 1, "1991, there were filed in ‘the Santa Fe, New Mexico; 1 land ‘office 
under the act of June 22, 1874 (18 Stat., 194),. as amended by: the act of. August 


- 29, 1890 (26. Stat., 869), by. the Santa. Fe Pacific Railroad Company as: Successor set f 


| in, interest of the Atlantic and Pacific Railroad Company, the: following: selec- oe 
tions. Gt gp Fea Oy atta 6 ie a | oe 
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= Selections—New Mexico, ie = ? : ee es ae - os ead | Base~Arizona. aa 
. oe a en | Subd. ae “Te T.. R. “Aron Te come TR. ee eee re. 

043513......| NE.4NW. 4, 32 | 16/18 [40.00 | SE. }NE.4..| 13 | 15 | 13 | 40. 00 
Oaab 12.2] NW. FENWAY Le ey -NE.4SW. 3.) 27 | 164 | 13 
043511. 2.2:) SEZ NWeg| 8 fp pe) NE ENE. $2) 13°) --157 p13 |“ 
043518. .:...|-SW.E NWF] [ol | | SBE SW. EL 27 fo -d6a | 13 | 
048514. .2:.:| NE. } SW.4.].{°. cs ; ont af : NW.4NE.4/.13 ) 15. 13 i¢ 
043517......| NW.4SW.4) 6) oP) | NWEENW. 3133 [015 | I3 | 
043515....2.) SE:g SW.d..) (6 fo pee) SEP SEL Pe.f 1 p16 3 pM 
Coanageeg: | MLE el te ew em pee 13 ae 19-|a2¢ 


| AS ‘Set out in “above. all ‘these misctiona ‘were “filed” ‘December 1, 1921. “The aa 
lands selected were originally withdrawn. from. all: entry as possible. coal. lands roe | 
on July. 26, 1906, and- such order was inodified later in: 1906. to: ‘apply to: coal. ee 
entry” merely. | On: August. 25, 1915, ‘the land was: ‘embraced in. coal: withdrawal: e Sees 
No. 8. By. Executive: order of February 18, 1918,. the SE. 4.NW. 4, Eo 3. SW. 
“SW. 2: sw. 4 were classified as coal at $135.00 per acre and the Nw. oa SW. rae ae 
IN. 3 NW. 4. 5W.- 2 NW. ? at $183.00. ‘per acre. The’ company has filed. _ 


affidavits: showing the. lands: to be: noninineral’ other: than coal’ or. iron: and the os 


is Geological. ‘Survey - in, its. reports : ‘on ' the. cases’ ‘corroborates. ‘such’ ‘fact. At | 

'. the, time the. applications . were. filed. the. State’ S. claim: to the tracts: under its” a 
- school land grant by the act: of. June 20, 1910. (36. Stat., .557), was not.de- . 
| termined but the State’s: right was. finally’ denied on the ground : that such 


tracts were. mineral’ (coal) on: January 25, 1922. ‘The lands ‘ofteréd as bases 
contain) no: coal’ or: ‘other: minerals. so far. as. ‘the records’ of’ ‘this ‘office: show 
and: have been: all patented’ to. individuals. : ‘The selected : and | ‘pase: lands. ‘are’. 
within: the. primary | limits of the . grant: to the. railroad. and. except for the. — 
coal character of: the. selected land, there, “appears | no. reason v why. the selection 

should not, be allowed. | 


“Section. 3 of the ae t of J ily 2 91 1866 (as Stat. 992), “granted to the 


| Atlantic and Pacific Railroad Company, | its successors ‘and assigns, the. a 


7 odd-numbered sections within forty miles: on each side of its road. : 
through the Territories of the United: States, where the Government : 
had full title, not reserved or otherwise appropr jated, and free from. | 


~ adverse alata at the time of the. location of the road; also in case x a 
of adverse claim, reservation, or disposal. prior. to that time of. any 
of ‘said sections or parts. of sections, the company was. authorized. to” 


| Ab select: other land i in lieu. thereof, ‘in alternate sections, not. more. than — | a: a 


ten miles. beyond. the. limits: of the | ‘primary. grant. The: section Oe ie 
__ further provides: i NS hee, a eR Oe ee ee 

| oe - Provided. further, ‘That. all mineral, lends. ‘be; ‘and. the : same, hoe . 

-_ hereby,. ana from the operations of this ‘act; ‘and in liew thereof. a like Oe ie Sa s 
‘quantity of unoccupied and unappropriated agricultur al lands in odd-numbered. 
sections nearest to the: line. of the: ‘road, ' ‘and ‘within : twenty miles. thereof, “may .. 


—- be selected as above prov ided: And: provided further, That: the: word as “mineral,” i 


cee _ when it occurs. in: this. act,. shall mnot.be held to include. iron: or coal. . ee ae ae 
. The ‘act, of. Tune | 22, 1874 pc Stati, 308), ‘Provides: in L part as ae 
oe follows: ae Pe pen ee aes 


= That jn: the adjustment: of all spalvond, land er ants, whether. made aa _ ie 
= to any railroad i ace or.to any State for railroad purposes, if any of the a ies 


: ae 





et :) eee “DECISIONS ‘RELATIN G TO THE PUBLIC “LANDS, Bi 


wt 


| ands. granted: be found in. the possession. of an” - actual settler. whose’ entry ae 
— or. ‘filing - has. been. aJlowed: under: ‘the: preemption ' or: homestead laws: ‘of the ee 
n United States subsequent’ to. the time’at which, . by the decision of the: ‘land-| = 


office, the: right of: said: road, was declared to: ‘have: attached. to. such lands, the 


grantees, ‘upon, a proper relinquishment, of the lands so. entered. or filed for, _ 
* shall be’ entitled to. Select: an. equal quantity. of other lands. in lieu. thereof. from . 


- any of the public : lands: not: mineral ‘and within. ‘the - limits. of: ‘the grant. ‘not 
otherwise appropriated: at: ‘the? ‘date of. selection, to ‘which’ they’ ‘shall. receive 


he ‘title: the: same as though: originally granted. “And any. such’ entries. or’ ‘filings: thus ed 2 
* relieved - from, confiict mnay,. be. perfected. into. complete. tifle’ as. ‘if: ‘such Jands — . 
had not. ‘been. granted: ‘Pr ovided; That ‘nothing herein. contained: shall in: any : 
. ‘manner be So -eonstrued as ‘to: enlarge or extend any grant to any. ‘such rail- . 
‘road or, to. extend to lands. ‘Teserved in Pay. and Brant made for railroad 


| purposes: 





| The. act, “of: ee Pra 1890: (98. ‘Shae 860) ‘extended: the: ere 
- visions of’ the said-act: of J une’ 22, 1874; to homestead. and. preemption: aoe 
i élainis, after residence’ and improverient for five, years, ‘but: which for ea 


any. cause ‘have not been. admitted to ‘record: 


The. particular, question. involved in. Sey case. is. Shether! “ands 


withdrawn: by the. Government. for classification. and: valuation;: and 
thereafter, pry to: pe ‘date: of — are “classified ’ and. valued 


ie le 


oJ ay oT, 1866, ‘supra, 1 expressly provides ‘that AW exception of mineral 
lands: from. the: place:.and.. indemnity’ grant shall not. be. held to. 


| include i iron’ ‘or coal,”: the. act.of June 22 1874, ‘supra, provides that. | 
the company’ may “select in View of the: Tands sitrendered- “an equal: 


quantity of. other lands | “pen any. of. i public lands not 


mineral, and: within the limits of the: grant. 28 Be, In: short, ‘the. | 
act of J une 99. 1874, provides’ that: ‘mineral: lands: shall not. be ‘sub-. 


ject to selection thereunder and does not, like the act granting lands 


to the railroad company: in’ place: or. indemnity. limits, contain the | 


provision that, the word: «6 ‘mineral: ae when 1 it occurs in. the act. «“ * shall 
not be. held'to include iron or’ ‘coal.’ a aged a Baer ee 


| ~ Tt is, therefore, incumbent ‘upon: the Department eo aacditain. ie i. 

7 ‘ihitenit™ ‘of ‘Congress: in ‘this particular, and: to. consider. not: only. the =< 
| language but the- purpose: “Congress had ‘in mind, as. well as the 
effect ‘of the language used in the several acts. The granting. act, ~ 
- designed to encourage. and aid.the railroad company in the construc- | 


-. tion and operation’ of. its line, “was enacte sd ‘at a time when : ‘coal. was — 
the chief, if not the only,. fuel “used in the operation. of. railroads. a: 
— Tron.i in, “manufactured form was and is. used for the rails. and. other. 
items: -involved -in. the. construction. and. operation. of a railroad. . 
fn Therefore, Congress: in. “granting ~ to the: company. specified lands 
_ within. defined limits, and: excepting minerals. therefr om, added. an- 2 


rs ; other apecific exception 0 or clause to. ».the ¢ act, which Pad. the effect ee 


od 


: Con. ee 


2. Seat ce teat aa, Ss Hats a 


- 


4s} a DECISIONS ‘HELATING TO THE: “poBLIC" ‘LANDS! “188 


a ot granting 0 the” ‘railroad: ‘company any oad- nunibéied? Sections: pee 
public: lands: within its ey. or’ r/indeumnity’ Bos ere amet de- 7 
: a ons of iron ‘or’ “coal.” ce ; 


- The-act of June 22; 4874: is ‘riot! a b erat of ands in’ x place; nor is te 


an: indemnity grant in the ordinary sense of that term: *Tt'relates to Ee - i - : 


7 ‘Tands: which’ passed” to? ‘the: ‘railroad: conipatiy® ‘under ‘its ‘grant’ and — 
which the: company: ‘Had‘a‘right' to keep’ ‘and hold‘thereunder:* Lie 


act was ‘an’ equitable ‘or: relief: Jawy ‘designed ‘tor ‘permit: the: railroad . 
. company at its: option to ‘recognize ‘the eqititable’ ‘aim ofa ‘preemp= — 


fion''o: ‘or t homestead’ settler ¢ or: ie heed ee its claim: ‘to: the — 


MTs ey eg 


or aintiryinsia a to ‘gelebt in’ “lew thereot : an’ *eqital guantity of eother 
- public: lands not: “mineral and located: ‘ahy where: within:the liniits 
ofthe’ company’ S grant.” Tt: ‘will: be" ‘Seen that'the-act‘is‘in' the nature 
oft ar lieu selection | ‘act; “not? ‘limited* ‘toodd: ‘ritinibered- ‘sections, but 
applicable: ‘to: any’ ‘Taiids ‘of: the: chiiracter® ‘deseribéd: within‘ the: éx- 
terior: limits: ‘of the’ company’ Ss “granite The: ‘bases ‘of thiése’ lieu selec:- 
tions are not’ mineral, ‘coal, or“irdn,: pute agricultural: ‘aims; for at 
the’ date of the: ‘passage: ‘of: the act of 1874 preemption: ‘and ‘Homestead 
entries could: not’ be thade. upon lands of ‘the: United: States: valuable | 
for’ their. deposits’ ‘of! coal’ or iron: The: same: is*true‘at: the: ‘present 
time, as a homestead or preemption’ entryman can’ not acquire title 
to public lands of ‘the ‘United ‘States ‘known “to! be: ‘valirable’ ‘for €oal » 
or iron, lands: valuable for ironnot being: suibject to’ entry at-all’under 
said’ awe: ‘and’ lands: containing - éoal : peng subject to" entry’ ‘under 
said laws’ only when the entryman expressly - agrees: +0 a reservation 
of the coal: deposits to the: United...States,. with: the, ight,.of the . 
_- United States,. or. its lessees, to enter upon, mine, and. remove the same. 

it, therefore,, seems, to. follow glearly, that Congress intended to 
| which ala be. pital alee ‘the ‘iestead or. cpresmption ina 
, and which the’ company. ‘recognized, by. the surrender, of its. yeabed 
right. In other words, that the lieu selections ‘which: the. tailroad 


a2 _ company. was, authorized to. make would, be. of lands ¢ ‘not. ‘mineral ” 


_ and: that this term. as. used. in. the’ act. of. Ju une. 92, 1874, tneant. that * 


a lands. containing. coal. .or iron, :as “well..as ‘lands: containing other 


- ' minerals, could. not: be. selected, thereunder, “This. view: 1s. Supported — 


- | ee the. Fact that in the. granting, acts. in, order. to permit : the. railroad - 


ee “company: to take. Jands, containing. coal. or. iron, the. Congress. deemed — 
ts necessary, to insert an, express: provision. to. that effect; .while.i in.the 
act of .June. 22. 1874, at, made. the broad. exclusion of all minerals, 


and. placed. i in. the. act. no: express, language. which. ‘would warrant the . 


| conclusion that it intended to permit the railroad. company, in mak- Ge 


‘ oe ing these ee lieu selections, t 0 take public I lands valuable for ne oo 


i iron or. COA 


wo Bg : 5 ab 8 


é 


eae 184 — pe DECISIONS: RELATING TO THE PUBLIC LANDS. a “tor — 


— This ¢ construction: of the act of Jane: 99, 1874, Cotoons: with. the ie “ 
; “pollgy: of. Congress’ and. swith: the decisions of this: Department i in- 3 


the ¢ase of other lieu selections or lieu scrip acts, the. effect of which» om 


. Has uniformly ‘been to: exclude from: selection, lands valuable for coal, ane | 


| - dron, “Or. other. minerals. a Be : ce ee pe ee ee ae 


The: case. under. cqubideration’ sharply: listsies. the: ae at -. : 


spire construction: ‘Lands: of a probable. value. of. from: $1.95 ‘to. ee 


$3 per-acre are offered on-December 1, 1921,.as a. basis. forthe selec- 


os tien of lands: of the United States. anéluded in. a: coal withdrawal She 
August: 25,-1915,: and. classified . by: Executive: order: of F ebruary: 8, 


: 1918, as: containing coal of the value-of from $133, to’ $135: per: acre. 
oe & can not. conceive: that Congress : intended.-that, a..lieu, election: - 


* pased” upon: nonmineral Jands: of trivial’ value,. could. be. made. ‘for a 


- ahineral. lands of: the value. of. .those ‘here: ae “While. I,donot | 


ae find, that: the precise: question. has. been: determined by the Secretary : 


7 of: the Interior, I ‘find: that-it- has been © the: uniform ‘policy. of: the ~ _ 


ed General: Land Office to confine. ‘such selections: to. lands not:known — 


7 : which puree the lands had been withdrawn. | oi, ee a 


‘to contain - coal, - iron; or: other. minerals, and: that. other railroad | : 
companies have acquiesced therein: by. furnishing. proofs of the: non- 


7 coal. or: iron: character of: the. land.: This. construction, “in. my. opin- 


- jon; harmonizes.and ‘is: in: full accord with: the language, purpose, 
and effect of the said act.of June 22, 1874... ae | 

It is’ accordingly : held that‘lands. of. the, United States. ae to 

; - valuable for.their deposits. of.coal:. or iron: are not. subject: to selec- 


tion under the act of June 22, ‘187 4, autos as: amended PY the act; tet 


August : 29, 1890, ‘supra, A Peg ee - in ay edi en a, BOR 


: Faun, Secretary (Concurring Opinion) . | | 

_. I have concurred in the conclusions ced at by First: ‘Assistant | 
Secretary Finney, 3 in. re. ‘Santa’ Fe 043511-043518, ‘inclusive. ee eee 

| In addition. to the reasoning, set forth as. the basis for his. ‘conclu- ; 


ae oe through ‘consideration of matters casually referred to a | 


. ”, him, to-wit: 
The application - for the locdiéion of this’ scrip was nnd in i991. 


Up to. the year ‘1915 no such application had’ ‘been’ made for’ ‘these 7 ey 
lands, insofar as: ay am aware. Th ‘that year, ‘these: lands, among a Of 


: pow er aa undér provisions. ot the act of 1910: 


During: the ‘period that these lands were withdrawn their’ ae ee 


| o | “had been. affected | SO. that’ location of such: scrip ‘could’ not have been | 
-. "mhade’ thereupon, nor could any other entry. have been so made, éx- 


2g ‘cept: subject. to the results of the classification’ and ie fixing ae a 


bales EON as ie _ DECISIONS: RELATING , TQ: THE ‘PUBLIC LANDS. a 185 Cee s. 


In my: judgment; this withdrawal: and: classification af chess lands = ake 


a He an: effect upon the status: thereof, ‘which: must be considered oe ae 


‘a decision. of the ‘case now before us. 


In: other-words, prior to the: atéempted: iooitien’ of hig g scrip; bee a 


. tore. any rights of any kind had been acquired or claimedin.the oe , . 
. lands by the owners or locators: of the. scrip, the Government of the Ce ee s 
a United States. had, intervened, ee the > lands and 1 classify. ne eae 


| : a. ing them for sale. . oan ae ge hy 
When. these’ lands: were. elena they were’ ‘ pestoradl to be sold ~ oe. 


. latter act. 


SF ati the ‘valuation’ thereof ‘and’ this ‘status ‘undoubtedly | remained: the: - oN: 


. actual status of the lands. in ee until. | the: law: itself ‘cial : | rs 


} have been changed. — 


In February, 1920, ie Jaw. was , changed: andl provision was nade re 
for the. acquisition of, such lands by lease ¢ properly. made. under ‘the Piven 
terms: of the last act... a, | oe 
Such. lease could, De: ‘made under section 2 of the act, of f February, ee 


95,1990, | 
-. « Under: Sia 37. of thes same. nets ne 1S: provided ae fideposite! of | 
“oa; phosphates, sodium, ‘ete., shall- ‘be subject’ to disposition’ only , 

in the form ‘and manner ‘provided’ in this Act, except. as to valid 

claims existent. at date of passage of this Act, ete.” 


‘Now, it is. apparent that. the ‘claim in. question. ¥ was. not ‘initiated as 


as to. this. particular. Jand until. after the. passage... of the. act. of 
February . 25, 1920. It. could. only be. sustained upon. the. ground 
- that. under. the: act ‘of, 1874, any: lands . upon. whith such. lieu. scrip 
‘might: be located. thereafter, could be charged -with a private. right 
whetev er found, which would remove such lands. from the provisions © 
of the act of 1920: The’ act of 1874 ¢reated no. ‘such vested. right. . 

‘Therefore, the. claim in question, not. having: such status as. that | 
| provided. in section . 37 of. the act’ of 1920, that is, ‘the: status of a. 
-“walid’ claim’ existent. at, date‘ of passage: of this Act” (1920), ‘the. 


. only’ method: by: which: ‘title: could be: obtained. ‘to the lands 3 in-ques= 
tion. would : seem ato be: under the. ‘Provisions of section 2 et. Pe of the ae 


fp poke 


- Team: ‘nielisred: te hold. that ‘the: parties: -dlaiinant’ ‘have ‘proceeded < a : 


: iat good | faith insofar ‘as their sincerity ‘of: purpose | is concerned; as : or 
im ‘insisting. upon. ‘their right’ to locate this: scrip, and I preeume that me 


a pu ‘records. will show development: ofthe land ‘in’ question. oe ee 
eens ba you find such. ‘good’ faith to exist: and ‘to be: ‘borne-out by acts of ieee A 
tis claimants, you. would, in my judgment, be’ at. liberty’ to consider _ ease res 
such: matter in- ‘fixing ‘the lease’ rental upon thes premises, and te 


“recognize. ‘equitable Tights of such occupants or claimants.” a 
Ofcourse, this would not: ‘relieve. from: the ‘necessity of advertiv: hee 


Ps “ing the hae sare leases" but" 1 think, such: Bieta : established, i wonld vs oo 


. (186 ae = DECISIONS: RELATING: TO. THE: PUBLIC LANDS, vob. an 


- justityy your. notifying: thé. parties that-a filing ofa AD application tor: * 


lease; if made by them immediately, say: within ' thirty or sixty: days, a 


hag being based upon recognition of some: eqititable: right of theirs, will 


AS, be couisidered both in the: matter of sprcuiaes and pduitios in ee = : - 


<abon st such aneerrans Se se a ee 


on 


> SANTA FE PACIFIC ‘RAILROAD ‘COMPANY. 
Motion; ce rehearing, of departmental decision, of J nly 0551 4999, 


49 1D “180; denied .by:-First, Assistant: Secretary. pears August | ae 





oth 1922. Chimie as HOE aan i Tae 2 





“ MUSOLE vs cower. ce a ee ee 
"Decided July 28, 1922. 3 fe ee " ne z : o — 





Me 2 Rimgeqiismacnin Or: AND. Gas Lads —Hosousteap—Poncitasin~Prosinéitine e 


. PerMIT—Appiicattion—Act OF ‘PEBRUARY, 25, 1920, Sxcrion 13. 


Phe: -purchase: of a relinquishment together. with the. improvements: of one’ a ae 
2 had made. an: ‘unrestricted. homestead entry. does, not vest. in. the: ‘purchaser 
4 any rights. that will. interfere with. the allowance of an oil: and gas brospect= se 


a ing permit under. section 13. of. the act. of February. 25; 1920, pursuant: fo | 
an application that” was ‘pending | when’ ‘the. relinquishment: was executed. 


+ as Retinqursuiacent—Hownsian—Puxcwasrn—On, AND Gas /Lanps —Prosrrcrina 
“Permit—Survace RIGHTS.. be | 3 soe 
ae pur chaser of a relinguishitent éxecuted dite the pendency oe an “oH and : 
LOY gai prospecting ‘permit : application’ by: ‘one’ who had made’ an unrestricted - 
; we homestead’ entry will’ be: allowed ‘to. make. a: surface, homestead entry: ‘only, | 
er and. -then. only. upon. his consenting, to. the: use, by. the: ‘permittee of .so: much. 


a of. the surface of the. land without- compensation: to the nonmineral entry: moe 


. = man as shall be needed in extracting and removing the mineral Aleposits. : 


| Fuvney, J F inst Assistant Secretary:.,, ie es Beare 
At the Douglas, Wyoming, land office:c on “taerast oT, 1921; Jee Seis M. 


= Cowgill applied for.a permit: under. section 13 ofthe actof February 

25, 1920..(41 Stat., 487); to: prospect, for oil/and gas upon. allof ‘Secs: ar 

4, 5,8, and 9, T. 86 N., R. 85 W., 6th P.M. At the date ofsaid:ap: 
ae ~ plication the NW. 4,. said. See. 9,.was embraced in the homestead entry 


a: of Giles B. Nickerson, made J une 28, 1920, without: the reservation of 
the oil. and. gas content, and the NE:} and. 8.4,-said. See. 9, were em: — 
_ braced in, ‘said. Nickerson’ s additional. entry ‘under: ‘the: stock-raising 


~ homestead act. : _Nickerson’s. entriés: were: canceled on‘ ‘relinquishment 7 


~. filed: September. 14, 1921, and.on‘the same-day Walter A, Musolf ap- 
"plied. (029880) te rake entry: under. section 2289; Revised Statutes, for 


“the NW.4, and to make an additional entry. (029881): cunder'the stock- - 
raising homestead act for the NE.}-and:8.4.. In-view;of the:pendency ~ 

of Cowgill’s application for ‘a prospecting: permit, the.local officers 

forwarded the eppreehonr of Musolf. to the General 1 Land |. Office . — 


ae pursuant. to ne instruction of: October 6. 1920: (ar Le Dy 4a). Pat ag 
te decision: dated March: 14, 1999: the Commissioner of the General’ ae ao 
: ~ Office: required “Musolf: to. éénsent tothe. amendment. of his. original | a 
application (for: NW. 4, See. 9) to show that it is: made subject: tothe. 
oo provisions and reservations of the act of July: 1 1914 (38 Stat. , B09), ieee 
as to oil and. gas, and sub) ect.to'the right of Cowgill to. prospect, for.» oe 
| oil and gas. and to use SO. -much-of the. surface of the land as is. neces- ore 


o 8 without. coupon, ‘to. the heinebtaader, for: ‘Suche uses Said: ae, guns 
~ sion’ also rejected: the’ application tO: make’ ‘additional: ‘entry because... 
-. ‘the original entry had: not been: allowed: “Musolf has. appealed: cons 
-_ tending that. as the entries. ‘of. Nickerson. swere: ‘intact at the date‘of 
or Cowgill’s application fora: ‘prospecting. permit, and’ the improve- 
*‘ ments on the land had been Epes by. hint. he: had t the cee ee 


~ fight: to’ the. land. Sag ee [ae ® ae ee 


| The. fact.that ‘hi land had: been: ‘ainbiabea’ in: 1 Niekerion’ S: entries i 
‘does’ not affect. Cowgill’s: rights.” -Relinquishments: ‘ofventries. run | 
only to. the United States, and: any payment: by, Musolf to: Nicker! | 

son. for | his relinguishment: and: the improvements. on: ‘the: Jand® did” 


oft vs or 
Koes yar ees et 


not.. vest. in, him: any: rights. Gate ie ae wes Tike eiee FES gs 


wa. 


An. requiring the. ‘dondenty in : ébhnsction: ith the ‘aplication to | 


= male. the. original: entry, the, Commissioner: ‘followed the’ regulations 
of: October 6, 1920, SUNTA: » When, the: application was: ‘filed, tha: Jocal 
officers. “suspended: ‘it)to: await. ‘instructions. ‘under, said: repnlations 





cand. while the’ application Was SO’ veusbonded, Musolf: ‘was not. qualified | 


to make: an ‘additional entry; gee Ao a fat oe 
Tk Musolf executes: and’ files. j in the local offices: thee donsenits. requited 


i in. connection: with.. his’ application to; make. homestead rentey,, for. 


wort # wy. 


can. a ce an applications to, ne an additional ie for the a 
remainder of said. Sec.’ 9, but® in. connection therewith. he. must: file ee 


| the. same. consent: as’ to ‘the: free. use, of..the: surface. by Cowgill: as 
“ he i is. required: to. file i in’ ‘connection, with his application to, > make, the ae igh pag 


organ, entry. GN 2 Hk Pee 
| 2 Ehe decision. appealed from i is: saitinmed, 









: sh a © oe oe ag NED O'CONNOR, es ou 


rs Rieu or » Way —Riorancdnion —Danbs—Ernor oF _Ackwownmantnw Onno. 2 


By the weight of. authority in the: United States, one who signs and acknowl- . - 

| _ edges a deed, though his. name be. omitted. from the body of. the ‘instrument, os 
“makes the: deed: his own, and. becomes: bound. in: ‘the premises conveyed, But ey 

25 “even: if: that rule: did, not prevail in'the ‘State’ of Oregoi any’ detect: Tesult- en oe 


ving from. ‘such omission: is cured by. statute, 


: foe Be va. DECISIONS. ‘RELATING "TO THE BUBLIC| ‘LANDS. | Rie ss 


e Decided uy 28, 028, ee a ee 


Bt 


o 2188 cae, | "DECISIONS. RELATING.’TO_ THE: PUBLIC. PANDS, ie Oak [von ae | 


4. ees RieHt oF “Way RucraMAarion—Canars: AND: Dircues—Daviacrs, 


En: the. necessary. ‘construction, maintenance, and. opération- of ‘canals: aud ee 
i oak other structures. upon a right of way. conveyed: to. the. Government’ ‘for? 
ide reclamation. purposes, the United States.is not liable. for the value of. Joss ee 
-. > of the land conveyed " ‘OF, for, general damag ges resulting from the: use of Me 


a * the” ‘easement. 


Rica OF | Way—RicraMAnron—CANAts AND “Drrcnxis—RuparMent. 


"Lands covered by a canal or other: ‘structures constructed. by: the ‘Réclamation - ae ; 


“ Service ° for. reclamation ‘purposes, ‘and’ lands made. ‘nonirrigable: ‘thereby | 
i “Are | not properly: a part. of an: irrigation unit, and one: who. has paid: con- 
nifiike . struction, charges. ther eupon. is. entitled to: credit. Or. reimbursement. therefor. a 


: Court 4 AND: DEPARTMENTAL. DECISIONS: Cirep: AND ‘APPLIED. & eae ee sie 
“Cases of, Sterling -v.-Park: (129 Ga, ‘809; 121° Am. St. BaD 2 andar a 
_W.. Go: Smith. (AT L D, 158), cited: and. applied. | Pea ott Bed Gee 


| a oe First. Assistant Secretary 


This is an appeal by Ned. O'Coniior: ‘from eee of March § 2, 


e 1922, by: the ‘Acting Director of the Reclamation ‘Service, rejecting | 
“in part: ‘his claim :for damages to his land by construction works: > : 


we the: Reclamation Service. : : 

~ ~The tracts: involved-are Tots: 2, 3; 4 anid 5: Sec 8 7. ai 'S., R UE. w. | 
M. , Oregon. It is claimed that.an area of 25: 2 acres has beat: iicted | 

or mate useless for farming} purposes by thé construction’ of . a Govern- 


a ment canal and other ‘structures’ thereon for reclamation ' ‘purposes: 


~The Reclamation Service: relies ‘upon’ a- grant of right. of way-over — 

: said tracts: ‘executed: April 95, 1918, by Bliza ‘A. Whitlatch; and her 
‘ husband, W. W. Whitlatch: The ‘Abimant maintains that this: grant 
el without force for the reason. that Eliza ‘A. Whitlatch is described 
therein ‘as the grantor, when in “fact she was not the owner ‘of the 
land but held: ‘merely a ‘contract of purcliase’ and bond’ for‘a. deed 
from: her husband, who was the’real owner’and who was not'de- 
scribed as grantor ‘in ‘the grant” ‘of right, of way, ‘but: simply signed 

.. same with his wife who was not then the owner and who never became © 
“the « owner.. In support of this contention; ‘a number‘ of authorities are 


: 7 cited to’ ‘the effect: that''a deed signed and acknowledged by. a. ‘person: : 


| who was not named in the body thereof as, grantor is inéffective: 


This appears to be the usual rule in some jurisdictions, but it me Se 
ie not without its exceptions even in. those jurisdictions where the gen- : 
- eral rule obtains, and the rule.is.not.sanctioned in. other jurisdictions, ah Be 


“and seems to have been. discredited by leading text writers. 


In the case of Sterling 7. Park: (129 Ga.;'309 ; 121 Amer. State Re a 


| _ ports,, 224). it was explained that the old. ‘rule. grew, out: of the fact 
‘that at: common law signing of. a. deed. ‘was not. required because a 


2 “people. were at that ‘time so. generally. uneducated ‘that. they were — eee 


i unable. to. write. . ‘It was ‘therefore. essential that the grantor. be. other- i 


- “wise: identified i in. the body of. the. instrument. The form: ‘of. -attes- e 
ia _ tation » was ' “. sealed and delivered.” ‘The crude: manner. of exectition = ai 


‘ : “+ 


“jo? 


i ee “DECISIONS RELATING TO THE PUBLIC LANDS, EBS. 


: of ark legal. instrments, is: indicated: by? toferénes’ to a s dhiarter lof es te 
: Edward IIE of which: the: last two: lines’ ea im i the ee eran trans *. ae ae 
- lation, as follows # 3fF 8: : ws ae 


~~ And-in witness that de Wad Both, * . a 
. He pit: the. wax. with his for etooth. - 


In. this: ‘connection, the court. in the, case’ above referted: to sald: : 
“Thug: it: ‘will ‘pe- seen). “from: ‘the conditions prevailing at ‘common. Jaw, ‘the | 


‘ ; prime: importance: “Of :the' ‘grantor’s name appearing in” the* “body ‘of: the. ‘deed. 
- was to.identify:the deed as the act of a. particular grantor. ‘Without signature, ve 

_ and executed with.a seal indented: by ithe, prick of.a.pin, or imprint.of a, tooth, 

oe the deed. could, not, disclose the identity of ‘the grantor, -except by. mention of _ 

. “his” name ‘in, the. grant. From the’ very necessity of the case. grew ‘the. rule 7 
. “that the name of the: grantor should apps ine connection: with: ag words a 


| ene that: the: deed: was: his grant. ge ere ge ie 
The following excerpt’ is also taken: from said decision. 2 Aas 


“As was very pertitiently ‘stid by Woodbury, J., in Bllioit' v. Sleeper,’ oN, wm 7 


-BD5, decided . as early’ as 1823: ‘6 ‘Here; : ‘however; ‘a, deed must. by: statute: ‘De: 


attested; and, since’ ‘seals. have: ceased tobe. distinguished by: peculiar devices, ef a : 
and education has. become. ‘more, generally: diffused, signing would. seem. to be ie 


ae proper and. indispénsable... “When (818). a deed is signed, the utility, of naming ng 
; the. grantor in the premises or any part ‘of the body: of the instrument: appears ; 
in a gr ‘eat measure ‘superseded ; ‘for’ ‘know’, ‘says ‘Perkins, section 86, ‘that the 
‘name ‘of. the. grantor. is “not: put. ‘in the deed: to: any. other ‘intent but: to make 
| certainty. by the. grantor’: ‘Bacon’ Ss. Abridgment, . “Grant? GG. This: certainly is 
attained whenever; BL person: signs,: seals, acknowledges and delivers an: instru- 2 
ment as his deed, ‘though no mention whatever ‘be made of him in, the ‘body of . 
‘it: ‘because ‘he ean ‘perform these. acts. for no “other. possible. purpose than. to 
make the deed his‘ own. In a “deed-poll; Tike’ that’ ‘under ‘consideration, where 
only the grantor. speaks. or’ ‘signs. OF covenants, there is’ still: less. danger of 
mistake and ‘uncertainty, concerning the: party bound, than. in deeds: indented,” 
In agreement with. the New Hampshire ease are Armstrong Vv. Stovall, 26. Miss. 
275; Ingoldsby. v. Juan, 12 Cal, 564; Hrouska Vs. Janke, 66 Wis, 252, 28,N. W. 
166. ‘Text-writers now. very. generally: discard as unsound the proposition that 
the grantor’ should’ be: named. ‘as: ‘such’ ‘in’ the deed,’ and approve ‘those -cases 


| which hold that. the conveyance. is operative when signed. by: the grantor, though - 


7 his name. be. ‘omitted: from the body. of the. instrument: 3 Washburn. on Real 
: Property, 2120 ; al Devlin on. Deeds, sec., 204, : ; 


~The claimant’ has. not cited any. cece by t the Oregon caine a -_ 


is ; sow what the law-i ‘is:in.that-State on this subject, but: is cunder. the ae 


“rule. applicable in: that. State, there was a..defect in. the: grant. as oo 


: contended, it. would appear'to be no. longer a: valid. objection i in view | 


on = of the. legislative act of 1919, chapter 302 of the Oregon laws, de-. eee 


sg signed to. cure. defects i in, deeds, section. 5 of which i in. part provides: ce 
SAM: deeds or. other: instruments affecting: sor: ‘purporting. to. affect. the title. to 


a real: property; ‘heretofore executed in this state,.or in any foreign: country,.or' 


in. any: state or territery. of the: United States,” which: shall: have been. signed. a me, 


| by the ‘grantor, shall-be -effective: according tothe terms:.of. such instrument, 


without Sealing. Or: -other: ‘execution, acknowledgment: or: witnesses thereto. what- 


. . -e@ver-and shall: ‘be: ‘subject: to: record: ‘in. the: oe records af. the county: | in. which a aes 
said land is | situated, eo eee en Mer a as Bee 


oe 
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- 1b is. rake ‘urged: that éven it the said ineicGment be giaaa | 

7 - A valid, grant. ‘of. wight. of way, yet the: Government. is not: relieved = 

of the legal requirement of paying for the value of.the land taken ae 
and for all damages resulting from the use of such right of way... 

7? O’Connor as present owner of the land under deed. from Whitlatch Lar 
~ dated November. 1%, 1919,-has asked. payment. for. the: area of. land ae 


taken. or damaged at: the’ rate of $125, per. acre,, $3, 162. 50,: the cost: : oe 
-ef.two bridges: ‘Across: the’ canal to - give: him access: to: the river: ‘and 


| the strip ‘of land between ‘the canal and: the river, $1,000; the: cost 
- of two drain. culverts under the canal, $5003 cost of drain’ ditch paral- 


: ~Teling the canal, $5005 general damage t to his Fanch, 88, 500, making hon | 
total. of $8, 662. 50. : | 


The ‘Reclamation ‘Seirviéa’ offered. itn. about $1, 800: fo. ite. fos of 


| ‘the. improvements. on the right: of way and, in addition, Gffered to. bear™ ve 


’ the: expense, of moving two: or three. small buildings. and: the. fencing ety 


- from. the. right. of. way,: and: to. construct: ‘one: farm. bridge over: the. 


a - “canal. - It seems: to be: avery” ‘liberal. offer: for the: improvements, as: 


oo GE allowed. $100 an acre for 6:4 acres. in’ ‘alfalfa, grain, ‘garden, ‘or. 


corral; also $50. an acre. for: 19. 1 acres: ‘lassified’ as feed ‘yard or 

“pasture. ‘The amount.of $200 was allowed: also for. a. pumping: plant, | 
In lieu of a second: bridge, to provide. water for. stock. purposes, 

In: the appeal, a total’ ‘of $10, 562. 50 is° ‘claimed, ° ‘The value of im | 
. proverente: actually. destroyéd is. placed by. the, laitnant: at, $2, 000, 

"but the. different items of loss are not ‘stated.. ‘He also claims relm-. 
bursement. for. $399. 50, for. -water. charges heretofore paid on said, land, 

a presumably: on that part covered ‘by.:the canal: or. Soueeen gy unsuit- | 

-able’ for: use’ by reasoti of: the itrigation: structures, : 

The erant in: question: conveyed to the United: ‘Stated: all I vigtite of 
way for. ditches, canals, flumes, pipe: lines, ‘telephone and telegraph 
transmission lines, or other - structures needed for. or. in. | connection 
with: the: reclamation. project . er ge 
| ' The rights of the United States andar this grént'e are’ ssieaflar’t to sits 


ante. under the reservation provided by: the-act of August 30, 1890 ee | 


: (26 Stat., 371, B91), requiring reservation.of rights of way: in: ‘all: pat-- ; 


ents isiued for lands: west of: the: 100th: ineridian: for chne 0 or. ea ans 


constructed: by: authority ofthe United States. : _ o— 
- In the :case: ‘of. Alberts ae ae Smith cas ‘Ly D, > 158), it. was: ‘held - 


7 (syllabus) = > Sy ae Sie : ae ee 
7 - ‘The. act of August 30, 4890,. ‘Téserves ai péteriahly’ to ‘the’ United i States an ease- 9 


Es ment ‘and: right; ‘of way through: and. over all. jands: west: of : the: one. hundredth 


| meridian: «thereafter patented - under ‘any. of the’ public-land. ‘laws; rand. there- : 


a under, in: ‘the necessary. construction, niaintenance,: and operation of. any ‘ditches, - ee 


canals, or laterals ‘for: ‘the purpose of irrigation. and: reclamation - ‘of: arid. lands, Rae a 
_. the: Government is not liable: for damages resulting to the.land; nor‘can they be — 


included: in ‘the: computation: of the: actual ‘value: ‘of. improvements: thereon. for,” 


= which, compensation may be made, 


on 


ed : 
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- Fron the description of the improvements ‘deatroped: or: niece | 


=) “with; the Department i is of. opinion that. the offer made by the Recla- 
ae mation. Service:on. that account was: very liberal, and: no: liability . for 
ee loss: of theland or. for general damage to. the ranch. can berecognized. 
S The. record 3 is. obscure as to the claim. for $392. 50. said to. have. been. ee 
; aid: on. water. charges, : ALL: as. may. be supposed, the claimant: has. 7 
been. required | to ‘pay. construction charges, on. the I land covered by the eee 


a irrigable,, Se a ondition Gould: justly eauitle him: to. eefind | or: r credit ‘i. 
for. such: amount; because;such lands could not, properly. be: consid- ee Ay 
ered as a part. of the reclamation: ‘unit for which the. claimant should _ 
be charged. It is. directed. that the Reclamation. Service make ‘proper : 
adjustment. of. this item, if: necessary. under the facts. and. the general a a 
regulations applicable to such. conditions.” : Exeept as modified in this i 08 
Tespects the action n appealed from i is. s aflirmed. ea is eee Heel ge 7 





NED Goonnor. = ee 


 Métion. ‘for. aT, ys departinental: ‘decision’ of J ‘uly 2 8. ory 


a ag Le D.. 187), denied ua First. Assistant. ti Searstety Hiney October a . 
rn 1922. . ae On 


GARFIELD A. -PALTENGHE, = 
- Deci de Sd Fly 28, 1982, eee a = Shee 


Brock -fargine Honiestean—Aporrtowat—Coiiractnss—Cosrraurty. oa 
AS Sections 1 and 3 ‘of the ‘stock-raising homestead act are to be conaciied 80° as 


to harmonize: with - the interpretation: ‘given to- sections. 4 and. 5: thereof, 


og : as amended | by the. act’ of’ September. 29,..1919, and, when:.so construed, ‘itis — | 
= et obvious. that. two or: more incontiguous tracts: of designated. land within . a» aa 
: radius. of. twenty’ miles may, be included in an original: or: an additional _ 


Sais entry, but. the. lands, entered. “must: ‘be in a: ‘reasonably ‘compact, form.> > 
DEPARTMENTAL» DECISION _Cirep, AND: " APPLIED—DEPARTMENTAL. Trocranions a 


| AMENDED... aes 


Cade: of. Fred Mathews: (48. Li: D, 289), ‘cited. ana ajplied?: instructions - 
= December 14, 1921, Circular: No. 523. ae L. Di ee Louisa : - abies 


| Keo, Fi best. Assistant. Secretary: 


An appeal ‘by Garfield Ae ‘Paltenghé. etn « a “Ageinten: of ihe Cae % 


missioner of the General Land Office questions. the correctness of the 


prevailing interpretation. oe ‘certain Pees of ‘the Beni raising | 


homestead" act. , > oe 
- It appears. ‘hae on. Tay a i921, paid! Piltenghe applied. ‘at the yee 
| “Santa | ¥F es. New, Mexico, Jand office to, make. an original entry. undér eo sail 


Serbia ot een oe 


Ges a 4: ‘See instructions of. September, § 9, 1922, Cireular No 80 co i ‘Da, 266); amendjig . 
a *Ciyeilar® No. 523. 4s L. “Ds 485). eae ates aie tas & acd a: . 


"appeal, the. Commissioner ‘of: the. General Land: Office, by decision 


dated: March :25,. 1992, affirmed -the action of ne local: ‘officers; and a: 
Pde the applicant. has appealed to the: Department... ye ae | 
Section 1 of. the:stock- -raising homestead act cede for the. cate an 
ap ‘of:entries “ for ‘not: exceeding: 640 acres :of- ‘unappropriated: un- 


7 | reserved: ‘public Jand in: reasonably - compact form.” Section. 8 as 
| -amended by the act of October 25, 1918 (40. Stat. , 1016), provides: = 


That any qualified homestead. entryman may make. entry under the home: - _ 
7 stead laws. ‘of lands so- designated by the Secretary of the Interior, according ee 

to legal subdivisions, in areas. not: exceeding: six. hundred and. forty acres, and 
in compact form so. far as may be subject to the provisions. of this’ Act,. and. 


secure: title ‘thereto -by* compliance - ‘with: the. terms. of. the homestead : laws: 
Provided,, That a. former. homestead. entry of ‘land: of. the. character: described 
in| “section ‘two. hereof shall. not be a bar to the entry of a tract within a 


: radius ‘of twenty miles: from such former entry: under the. provisions. of this. 
| Act,. which;: ‘together: ‘with the former entry; shall: not: exceed: “Six” hundred: and 
. forty ‘acres, subject. to the- requirements* Of: law. as’ to, residence and improve- 
ments, ’ except that no residence. shall be required. on such additional entry if... 


the entryman owns and is residing on: his entry :, Provided further, That the 
entryman shall--be’ ‘required to enter all contiguous areas of the character herein 
described open ‘to entry prior to the entry: of ally noncontiguous land. 


Sections 4 and. 5 of the act. were amended by the act of September 


. 29, 1919: (41. Stat., , 287 dy and. now. read as. follows: 


” Seo. 4, That. any ‘homestead entryman ‘of lands: ‘of the character’ erela. de- 
- séribed who has ‘not submitted final proof: ‘upon his existing. ‘entry shall ‘have 


the right to enter, subject to: the provisions of this Act; such amount of lands 


. designated ‘for entry under: the © provisions of this. Act,’ within © a. ‘Tadius of 

| twenty. milés from said existing. entry, as shall not, together with. the: amount | 

_ embraced: in: his’ original | entry, -exceed six. hundred; and.. forty... -acres,.: and. eae ie eae 

"+ residence upon the original entry ‘shall be credited on both:entries, but im- 
provements must be made on the. additional entry. equal . to. $1.25 — for each | 


+ ee 


roy 
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roti said: ‘act ofthe SE.’ 2 SW. 4; S.4 (SE-4 b » Sec.’ 6, NE2 LNW! fg, ee 
See. 8, Seg NW. 4,.N. 4 SW..4, SE. a ‘SW. 4, ‘Sec: 9; NE. 1 NEVE 
"See. 17, ‘T:18.N.; R.23-E., Nv MoM. (400 neves)i “Al: the land: ap: | 
_ plied. for’ had Been: thenetofore: designated as subject to entry under -.° 
_.. the said act.° The local officers rejected: the: application’ because “it 
described four: incontiguous tracts, the applicant: being advised. thas 
he might make an original entry for the 200 acres ‘in’ Sec..9: and: an 
additional entry for ‘not’: ‘more: than one “ofthe ‘other: tracts. On _ 


-acre thereof: Provided, ‘That the entryman shall. ‘be Yequired: to. enter: all _ 


| contiguous areas of the’ character herein: described open” to. entry” priot to the ie, 3 


rae entry’ of any: noncontiguous | land. ae 
. » SEc,.5. That persons who. nage! submitted’ inp: iret upon, or. poceived 
A patent for, jands of the character herein. described © ‘under- the. homestead — pee 


laws, and. who own and -reside upon. the land ‘so. acquired, may, subject. to 
the provisions of this ‘Act, make additional entry. ‘for and’ obtain ‘patent’ to 


oe lands designated for entry under the provisions“of this Act, within a radius = 
_ of twenty miles from the lands. theretofore acquired under the homestead » 


: laws, which, together, with the area theretofore aeaulred under the: home- < 


: r 
rhe * 
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. ‘gtead. Aaws:: ‘shail not exceed” six ‘hundred’. and ‘forty ‘acres, “on “proof Ae ~. 
the: ‘expenditure ‘required | by. this Act’. on account Of ‘permanent - “improve- _ a 
. \ ments upon the additional entry: Provided, That the entryman’-shall be re- 0s 
a a quired: to enter all. contiguous. areas. of. the character. herein. described: ‘open to Rede 
ae entry prior, to: the entry: of. any: noncontiguous land.. aan eed ah aa oie Be 


Under: the. present regulations, an additional’ entry cides section. 7 


_. ers of the act may émbrace two: or: more: incontiguous tracts, = =. 
ag whereas original entries are. ‘limited to one. ‘tract, and :additional . Ole Pa Se 
oe tries urider the first. proviso. to'section 3. may embrace. two: Tnebntigd oe ees 
ne! ous tracts if one:of them adjoins the original entry.’ ee ee 

| Considering. the act asa. whole, the. Department. has become. con; 

vineed that. its: interpretation” as ‘to the. ‘réquirements of compact-, nas 
fess. of. entries thereunder is not in harmony: with what was intended — oe 

OSB Congress. . “Such: interpretation ‘has. been: influenced apparently — | 

‘by. the ‘regulations. pertaining to. entries. under. section: 2089, Re 

vised” Statutes, and. the: enlarged. homestead acts. Entries ‘under _ 
said. section 9289 are ‘limited to | ee one quarter: section,. or. a Tess quan- oon 

tity, ‘of unappropriated. public lands, to be located in’ a body’ In 

“conformity: to the legal subdivisions. of the public: lands.” ~The ens 0. 

larged “homestead” acts—-February. 19, “1909 (35- Stat., 6389), and 

June 17, 1910: (36° Stat.,: 581)—provide | in section I: for original. 


entries of 820° acres or. ‘Tess. “Tocated. i in a ‘reasonably. compact. body, 


and not over. one. and. one-half miles } in extreme length.’ a) But no- -- 


where in. the stock- -raising homestead. act is the word - tract” “used 


a except’ in the. first ‘proviso. ‘to section 3; and: the: ‘second. proviso to 
- said section is so ‘worded as to indicate that Congress did not ; intend 


Z 


to limit entries: thereunder to one tract. . , 
‘One: who has made ‘an® entry. under. section. 2289, Revised Statutes, 


or under one of the- enlarged homestead acts, can not make entry . : 
for incontiguous land until’ he has: perfected his original entry. or 


will ‘have. completed the period of .residence required within six 


months. from’ the date of his: application to make an. additional 
entry. “But ‘under sections 4 and. 5 of. the stock-raising homestead 


act, one can enter. such a. quantity of designated land, in two or aa 


eee tracts, as will aggregate, ‘with his prior entry or. entries, — 
- approximately. 640 acres, whether or. not final ‘proof has’ been sub- 
mitted. on his prior entries,. the only’ limitations being that the Jand- roe 
- in the additional’ entry must: be’ ‘within’ a ‘radius’ of twenty. miles - i 
from the existing entry or the land theretofore acquired under the 
homestead laws,’ and that ‘all tracts’ contiguous. to the prior entry Pe 
or entries must. ‘Be: entered before. “any incontiguous: tracts. ieee 
. The: interpretation | heretofore’ given: to section 1 of the: atid 
‘raising _ homestead: act. is. not. in. harmony... with. ‘the departmental. oe i 


: construction. of section: 13° of the act of loro 25, 1920. a stats 
“8751°—vor 49—22- 1g 





x 


sje 487) 5 ahh: ‘atithorizes the’ granting ‘of permits’ to: piospect re él 
and gas upon. not to. exceed 2; 60 acres ne Jands “in a. » Reeoaehy ; 
. ~ compact: form ao. 
«In eogrine ree provision, the Dasdkoaect aa. held. ‘thak in- es 
contiguous tracts within a’ ‘square of: six miles may be. included ‘i Ineo. 
a permit where conditions ‘are such that, ‘because of prior disposals, ' 
fae ow. ‘reasonable area, of contiguous land. can ‘not be: a oe ees 
ne Mathews: (48 LD. , 289). | 7 
| ‘Under existing regulatidine; 4 is. 5 loseibie’ ‘faite one to secure’ ‘thie 
hy or more. incontiguous' tracts. under the stock- -raising homestead act 
3 e by making an original entry for one of the tracts and: an additional 
_- -entry for two or more of the tracts. Such'a. proceeding requires. the 
te payment of two filing fees, and is. repugnant to the -rule. that: one 
‘should: be allowed’ to.do-in a direct’ manner that which'he can do in — 
a circuitous or ‘indirect. way. In other words, the provisions: Of séc- 
tions-1-and 8 of: the: act. should be construed so. as to’ harmonize with : 


the interpretation , given to sections 4.and 5 as amended. . As so con- 


tion: a. regulation embodying the substance of this decision. ica 


~The. decision appealed from _ is reversed, and the application - in ee ’ 
~ question will be. allowed in. the absence of objection 1 not now ap: eon 


a pees: “ats 
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“ot strued, two or more. incontiguous tracts of. ‘designated land. within Be 
a radius of 20. miles may be. ‘included. in an original. entry or ‘an 

additional entry under the proviso to section 3; but the entry, when 
--made, must be in. a reasonably. compact form. The ‘General Land 

Office is directed to prepare -and submit for. departmental considera. : 


_ EXTENSION OF TIME FOR PAYMENTS—cROW INDIAN 1 LANDS. = 


_ Insrevortons... 
- [Oirenlar No. 840; a] 


-DerarrMenr. OF THE- eee, : ee 
eS - GENERAL Lanp Orrice, | 
‘ie de, & ree | Washington, dD. os 2 July 28, +1922... 
- Reotsrne: AND > Reoriver, » | 
~ Briryes, Monrana? 2. ee * 
“The President’s proclamation, tac July: 40, 1922, providing for 


| portions of the Crow. Indian Reser vation, Montana, directs—_ 


ee ae - that an exténsion- of’ tinie: for payment: ‘until the 1923. anniver saries , 
of the dates: -of the ‘purchases ‘and. entries, ‘be. allowed: to. ‘all. purchasers. and | aa 
entrymien of Tands on. the resery ation purchased or entered | under. the said: | 





2 See instructions of September 9, 1922, Cireular | No.. 846 (49 L. D., 266). 


~ 


: raniee extensions of time for payment, by. purchasers and entrymen = 
3 ee under the. President?s proclamations - -of September, 28, 1914,, (38 
| -Stat., 2029), and. April. 6, 1917, (40 Stat:, 1653), of lands in ceded a 


~ 


ig, 
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_ ~ Proclamation’ of: Septeniber 28, 1914, ‘or under ‘the. ena Proclamation ot April» 

a «G6, ‘1917,.upon the: payment to the. receiver. of the district land: office. of, initerest: : 
at ‘the rate of five. per. centum. per annum on the’ amounts: extended, from ee 

i the: maturities thereof tothe expiration. of the periods of; the extensions. . The — 


| Aistrict land office will promptly notify all purchasers and entrymen entitled oa a 


| to the extension’ of: the manner. in: “which: it may: ‘be’ obtained. “Those. whose payee 
ss ments are not in default at the time ‘ef the receipt. of the notice will: be allowed ~ ree 

ee ‘sixty. days from the maturities’ ofthe unpaid | amounts within ,which. to: make” _ 

. payment. of the. interest... i Ki the interest is. not. paid within the time stated; or, = °° 
if, within such time, the amounts in. arrears are mot paid in full, without interest, ae Pin, APA 

_. the purchases or entries: for whieh. ‘the amounts: are due will be reported. by se ey: 
ee . the district. land: office to the General Land Office for cancellation, oe me 


* Pursuant. to: the said. proclamations, the following regulations are. i B 


prescribed: 


1. The said 1 proclamation of Septemier: 8, 1914, provided ‘that e : 
one-third: of the price of the land must be paid, when the entry. or 
. purchase. is made. dn the case of a purchase the balance of the 


price must be paid i in two equal. payments, one year and two’ years, 


thereafter, and in the case of an entry, in two equal payments, three - 
years. and: four years, thereafter,, unless. paid sooner. -- The-said 
, proclamation of April ‘6, 1917; provides: that. one-fifth ‘of the pur-: 


_ chase price must: be | paid on the day following the sale and that 


the balance must be paid in ‘four’ equal, annual installments in one, ~ 
two, three, and four years after the date of sale, unless paid sooner. 


| The President’s. proclamation | of May 5, 3920. (41° ‘Stat... 1793), 


_ allowed an extension: of ‘time until the 499T anniversaries of the - 
dates of the. purchases and. entries made under the provisions of . 
‘the two’ previous proclamations. ‘The President's. proclamation’ of 

. August 11, 1921, allowed a, further. extension of time until. the 1922. 
. anniversaries at the dates of such purchases and entries. Under © — 
the present proclamation: an extension of time to: the 1928. anni- ae 


versaries of said purchases and entries may be: secured. 


2. Within sixty days from receipt of notice to be. given by you - 

| ‘immediately, any . -purchas er. or. entryman. whose payments: are in |. 
default .at the time of such. receipt, roust. either. ‘pay, ‘the amounts — oS 
due in full without; interest; or he may pay interest-on the. amounts». 


extended. from the: Snaturities thereof - to, the 1923: anniversaries. 


Any entryman or purchaser whose payments are not in default at = 
_ the. time of the receipt of notice must within sixty. days ‘fromthe = | 
"maturities of the unpaid amounts either pay. the installment. due’ es 
~ in full without interest, or he may pay. interest. from the date of the Oe, ote 
‘maturities. thereof to: ‘the. 1923: anniversaries. _ You will: promptly ate 
_. report to this office for cancellation-all entries or purchases on which 
-.. the interest is not: paid. within the time stated,.or on. which the oo 
om amounts i in’ arrears are not paid in full. without: interest. ee ee 
ae -8., The time: for ‘ANY. payment ‘¢ can. not. be. extended to a date be- eo ot ¢ 
on yond ge 1928. epee ee - ce 
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: 


4 Proof 1 may. he submitted at any. dime: before bach: anniversary, - = 


ae 7 provided the requirements: of the law. as. to: > payments’ are: caved ia 
j B. ‘No Oo ‘special ‘toon of: application f for Pt nsion’ ot ne to hake | 

: ‘payment: will be Tequired. The. payment of the required sums will The s 
be sufficient, and the receiver. will note. ‘upon secant 2 and. -abptrects.. . 


7 the. nature and ‘purpose: of the payment. | 


‘You will, forward: copies of these’ instructions to all | purchasers 3 
and. entrymen ‘who | are ‘affected. hereby, advising them that in order. “Gs 
to secure the: benefits. of this proclamation, they, must comply: with aes 


. its. requirements as herein explained. - 
- | o ee ee. “Geo. R. Wiostiag,” 


| Approved: oe ee ‘ - 
ELC. Tikes,” ae 
| Fi wrest Assistant. ‘Seoretiry.. 





AGRICULTURAL ENTRIES | ON COAL, om, “AND eas s LANDS 1 IN N THE : 


_ TERRITORY OF ALASKA, 
_ Insraverions, 
*(Ctfeular No. B21 


“Derarrucant OF THE learn 2, Sie 


GEnrran Lanp. OFFice, : Siok a 


ee oe 3 | Washington, D. ¢. auly 31, 1988. 
Rucrsrens AND oe EI, Bee : oe 
Unrrep STaTEs Lanp Ovvrcis IN ee 


“The following instructions: are issued under. the: provisions of ihe a 


Paid Commissioner. oie 


act of March 8, 1922: (42 ‘Stat.; 415), entitled Aa Act to oe i 


for agricultural entries on coal lads in ‘Alaska ” 


S Te Scope, of. the act,—The act provides’ that, upon the Gnressived: eee 


“3 . unwithdrawn | public Jands in‘the: ‘Territory ‘of Alaska, homestead : 


claims may be initiated by actual settlers: on public’ lands which. are 


7 ‘known to contain. workable coal, oil, or gas deposits, or which may 
be; in. fact, valuable for the coal: oil, or gas contained. therein. . 


Thus, by the: class last-named, provision is: made for'cases in which 


— Jand ‘is not at the date. of the initiation’ ‘of the. claim thereto actually _ 
known to contain workable coal, oil; or ‘gas deposits, but in which:it =~ 
-. becomes’ -known, during’ the. interval: between the: initiation of the 
ee claim and its completion; that: the land = in fact, valuable as the : 
es coal, oil, or. gas contained | therein. | so 


Tt also, provides” that. ‘homestead: lating so. faitiated may. a per- Ss : ie 


“ & a fected under the: PREPS Public land. laws’ and that, impor satis- we 


ho \ 


. a): oe DECISIONS | RELATING TO THE PUBLIC LANDS. pe WOT ee 


- factory pivot of. full eoapliage mith en laws, the een ‘shall | 


.. be erititled to patent to the lands entered by him, which patent shall 
: ceontain a reservation to the United States of all ‘the coal, oil, or. gas iy, eae 
in the: land patented, together with the. © right. to ‘prospect for, cba ae 
and: remove the same. oes 
The’ act. constitutes; therefore,” an > aatension a the. Tecciery ioe ‘Mudae waeene 
— Alaska, ‘of the: principles of the. surface. homestead. acts.already in = 
force in the. public land’ States, namely, the acts ‘of March 83,1909 


(35 Stat., 844), June: 22. 1910. Gs: Stat., 588), and July 17, 1914 
be Stat., 509).° _ | | 


os Homestead Applications —Applieations to "make “homestead 7 ee. 


| : Tense ‘should. oe ‘guspendsd : and forwarded to. the General Land : as 
~ Office. for consideration. and instructions. ie i: 


7 Applications. to: make. homestead: entry: - fade plished” as, oe ; 
| mown to be valuable for coal, oil, or gas: must t have written, stamped, - 
or printed: upon their: face the following: “ee bse ps 


‘Applitation: made i in: ‘accordance with and. subject to the provisions: and. bese ae. 


- vations: of the act of March 8, 1922. (Public No. 165). 


| ~ Like notations’ will: be:.made: by. registers. upon the. Fae. of, the ; oo 
+ notices of ‘allowance issued: on, applications. filed. under. this. act. Tf 
_ prior tothe date: of: the filing ofthe homestead application, the 40> 
Jaud was embraced -in: a prospecting. permit or: lease, the. notice of ee 


allowance should, contain substantially the. following: 7 eo 
The records of. this : office: show: that . (here: ‘insert. the name: of: permittee or: 


a lessee) ‘has been. grantéd. a prospecting permit (or lease, as the case maybe). 


affecting: ‘the (here insert the description of: land), and. has the right. to occupy _ 


- .go.much of the surface. thereof as-‘may be required for all purposes reasonably pes” ae 
‘incident to. prospecting for. and the removal ‘of. the coal. {or drilling for and 
he the extraction of the oil and: gas, as. the case may be), ‘without: ability ‘to the 4 


i homestead entryman for resulting damages ° to “his: crops and improvements.» : fess 


8B. Final Certificates. and Patents. —Final- certificates: issued: toe , : 
| “homestead. claimants - under: this ‘act will :contain. the. —— a 


- provision, which’ you will cause to be written. or stamped. thereon : 


a8 Patent’ will. contain provisions, ‘Teservations, conditions and: limitations of. : 7 
| the act of March 8; 1922. (Public. No. 165). PNAS OSE Ie at : 


“There will be: incorporated | in: patents issued to > homestead nd elaine ee 
ue ants under this act:the following: 3 ee See ie i 


. Excepting and’ reserving, however, to: the United. Stites all ‘the coal, ‘oil; 


. or gas in the lands: so patented, and ta’ it: ‘or persons: authorized: by. it, the right: er 


ee ‘prospect. ‘for;. mine and’ remove .such.- deposits. froin. the same “upon: - compli- _ _ 


ance With the. conditions. and: ‘subject, to: the: ‘provisions. and limitations: of the: | , 


act ofMarch 8, 1922 (Publi¢ No. 165). 


fai Notation of. R ecords =Upon the. cana) ee you ee any. filing cee 


ae this act, ‘you. will make. appropriate’ notation on your. records, 


i cs to ead that the flog was: made, under. the provisions of. the act. 


: 4 aoe ny 
- 


es 198 << DECISIONS: RELATING: TO THE PUBLIC: ‘LANDS. | tye oes 


ct You will intalée a alee aeration. on 1 thet margin of the township plat; : e 


. if any, giving: the description e the fend 1 in: whieh. the ee oa we : 
_ beén'reserved. | oe 
6B: Soldiers’ Additional Homstbads. ie final: proviso 16: ine: ‘ack 


= excludes all the lands. in Alaska withdrawn, classified, or valuable —- 


for coal, oil, or gas; from-entry or disposition by means:of the loca- 


~ tion: ‘of rights’ under Section 2306, Revised Statutes, commonly roa . : 
as soldiers’ ‘additional homestead: entries: : oe 


Be Disposal of ‘Mineral Deposits 3 Spétion: 2 of tid niet provides, / 


peas that, upon satisfactory proof of full compliance with the provisions — 
of the laws under which: entry was made and with the provisions. OL. 32% 
the act itself, the homestead: claimant shall be entitled to a: patent — * 


ae to the land entered: by ‘him, which’ patent. shall contain.a reservation — 


to the: United States of all the: coal, oil, and gas inthe land so pat- _ 
. ented, together with the-right to prospect for, mine, and remove the 
_ same; and that the coal; oil, and gas “deposits so ‘reserved ‘shall be | 
| subject to disposal by Hie United: States in accordance: with the:pro- 
-. visions.of the laws applicable to coal, ‘oil, or gas deposits, or coal; ou, 


or gas lands in Alaska in force at: ‘the ‘time of such disposal. It. ales 


ee provides’ that: any" person qualified to acquire: coal, oil, or. gas‘ de- 


posits, or the right to mine, and remove the coal, or ‘to. drill for, and. - 


remove the’oil, or gas, “imdei the laws of the: United States,'shall have .- 


the right at all timés to enter:upon the lands as provided. by this: act’ 
for the purpose of- prospecting: for coal, oil, or gas.upon the. approval, 
Es by the Secretary. of the Interior, of a bond or undertaking to be'filed 


with him as security forthe payment. of all the-damages to the: crops:. wets 


“and improvements on such lands, by reason of such prospecting ; >and: 
that any. person who has acquired from the United States coal, oul, 


oor gas deposits in. any. such land or the. right, to mine, drill: for, or 


remove. the. same, may. reenter and. occupy. ‘go much of the surface = 
theréof as may be required for all. purposes: reasonably incident to the - 
mining and removal of the coal, oil,:or gas therefrom, and mine, and. 
remove the coal, or drill for, and remove the oil or gas. upon payment ; 
of the damages ‘caused. thereby: to the owner thereof, or upon. giving» 


- | a good and sufficient bond or undertaking, in an action instituted ID," 


i mits. 


: 7 any competent court to ascertain: and fix sald damages. . 


There is. no provision under the law 1 for. prospecting } prior to 0 the i | a 


— actual issuance ofa permit therefor. © 
“4. Permittees’. Bonds. —Provision. is. made by the act’ ‘ae March 4, 


4991 (41 Stat:, 1363), for coal prospecting. permits in. Alaska, and. i oo 


‘2 the act of. February 95, 1920 (41 Stat., 437), for oil: prospecting per- eg 


In order lawfully to mine, remove or drill for the coal, oil, or 


| e cea affected by this act, the permittes must file a waiver r from, or Fa 


_ 


: ra 
ia = 


: r- 


ae eto Sef : “DECISIONS: ‘RELATING TO“THE/ PUBLIC ‘TANDS: - : Bae er 


a re ra 


a ‘be nce se the “Gecretary of thé. is Biterior, a bond .o or undertaking PS he ey 
a. _ for the: payment: of all: ‘damages to the crops, and. pape venente on Me at 
... the lands prospected, caused by: the prospecting. eonant i ee: 
8. Form of Permittee’s ‘Bond ——Theré must ‘be. filed with. gah’ bond | a is oe 
‘or. undertaking, evidence of service of a copy. thereof. uponthehome- 
 \ stead claimant. ~The. bond. must. be. executed. by. the. prospector: Be. Oot 
a principal: with-two.. competent. individual. sureties,..ora. corporate 


| \ surety which has: ‘complied: swith: the. provisions: of: the: act ‘of. August — 


> 18,1894" (28, Stat:, OF 9); as: ‘amended: by the ‘act. ‘of’ March: 23, 4910: 20 | 7 
(36 Stat. 1 241) 53 in ‘the sum. of 31, 000.  Bacept in ‘the case: ‘of a bond ae 


= ‘aifidavits of “justification be ‘the. sureties ae a. eomilicale rhe a. , judge -: Aer 
or -clerk- of a:court: of. record, a United States District. Attorney;-a a 
/ United: States’ Cominissioner; or 'a ‘Postmaster ‘as to 0 thie’ ‘identity, sig: ae? 
a natures, and financial competency of the sureties. a gs 
ae EDS bond or. undertaking. may. be. ‘filed. asa ‘matier of expédition =~ 
“at. the. time of the: filing by: the: mineral. claimant of. his application. ee 
for a permit or. the filing may: be’ deferred -until formal: notice of _ 3 
. the necessity therefor shall ‘be. received. from’ this. office: ‘(fornis* of 3 


bonds which. should be. utilized ; are ‘appended).. ; | 
9. Lessees’ Bonds. —There. 1 is no.-provision. for. the ‘preseritation. to. - 


this office of bonds: executed-to-or for homestead claimants:-by: lessees 
. or by persons: who have acquired from. the United: States coal, oil, Or 


gas deposits or the right ‘to mine, drill for, ‘or remove the same. In 


such cases bonds are to be arranged. for in an action instituted i in any. ea 


competent court to ascertain. and fix the damages suffered. 


10: Homestead: Claimants’ limited: Right to make use: of the Coal a 
en Deposits. ~The homestead claimant’ under this: act. may, at any: time: 
_ prior to the disposal by. the United States of the coal deposits on his _ 
~ claim, make use of them for his. domestic: purposes. and this may be 
done. without: the filing of any. application therefor.. This. privilege 
- does not, however, authorize the oe of. the coal: deposits 1 for. the 
ot _ purpose of barter or sale. 


AL. Supplementary ‘skits “The cial rejalatiotis a “it : 


- : . cedure: under. the various classes of public land filings affected’ by this rae 
- a ~ act are: -contained - and. ae be referred to in. the. “specific Siena a. 
wor farsa La hors. ese | a ares oo ae oe ee 


Waa Sule: 


“Approved: 
Arman B. ae en 
"Seoreiary. 


ik "Commissioner, ros . 


ee “2000 7: DECISIONS RELATING. TO THE PUBLIC LANDS, ee Po, eee 


“[Pablie No: 16542 Stat, 415.) 
! Coe oe [HE B,-8842.]- ce ee eee 
ee “Act | To provide for agricultural entries on ‘coal. lands in Alaska: 
Be EB ‘enacted ‘by the ‘Senate. and. House: of ‘Representatives. of the: ae 


: ‘State of. America. in Congress assembled, That. ‘from and. after’ the passage ‘of. _ 
| this: “Act homestead - claims may. be initiated. by. actual settlers On: public. lands | 


aes Of. the; United States. in Alaska known to ‘contain workable’ coal, oil, or gas, 
o ‘deposits, or ‘that may: be ‘valuable: for the ‘coal; ‘oil, or ‘gas. contained ‘therein, 


‘and: ‘which are not. otherwise” reserved . or: withdrawn, ‘whenever ‘such claim 23 


a shalt’ be ‘initiated. with: a. ‘view: ‘of. obtaining: Or. passing: title. with. ar reservation ilsas 


: . te. ‘the United States of. the coal, oil, or gas in. such lands, and of ‘the. tight: to. 
a ‘prospect. for, mine, and. remove the same; and any ‘settler. ‘who. has initiated a 
~ homestead’ claim in good faith. on. lands containing workable ‘deposits . of coal, oe 


oil, or gas; or ‘that may” be valuable for the’ coal, oil, or gas’ contained | ‘therein, 7 


- may. perfect the: same under: the provisions: of. the laws under which the claim : : . 
on ‘was’ Ynitiated; but’ shall -receive | ‘the: ‘limited : ‘patent. provided- for: in this’ ‘Act: 
7 Provided, ‘however, ‘That’ should; oles ‘be. discovered: at any . time, prior. ‘tothe. 


i. issuance. ‘of a final. certificate ‘on. any, aim initiated for unreserved lands: in 
. Alaska that the lands are Coal, ‘oil, or ‘gas in ‘character, the patent issued, on 


- such’ entry. shall contain the: reservation required ‘by this ‘Act. 


Sec. 2. “That: upon: “satisfactory proof Of: full’ compliance: “with. ‘the’ provisions . 
or ‘the laws ‘under. which the. entry: Is made. and. of. this Act the entryman shalt 
be entitled to. a patent: to the. lands. entered ‘by; him, which. patent. shall eontain. 
te reservation to the: United States. of. all the: coal, oil, ‘or gas in: the land: 80 


: patented,. together with. the right to prospect’ for, mine, and remove: the. same, 


The coal,. ‘oil, oF: (gas deposits” so ‘reserved shall - ‘pe: subject. to: disposal by -the’ 


United States. in accordance. with: the provisions. of the laws applicable to ,_ 


coal; ‘oil,’ ‘or gas ‘deposits. or Coal, oil: or gas. lands in Alaska. in force. at. the time 
of stich disposal; % Any: person: qualified to acquire. coal, oil, or gas. deposits, or 
A the right to- ‘mine. and. remove- the coal or to drill. for and remove. the oil or. 
gas. under. the laws. of the United States, shall have the right ‘at all times’ to | 
enter upon the lands entered’ Or ‘patented, as: ‘provided. ‘by ‘the. provisions: ‘of 
this Act, for: the. purpose of prospecting for coal, oil, or gas: ‘therein; ’ ‘upon ‘the 
approval’ by. the Secretary’ of the. Interior. of BL. bond or. undertaking to: be: filed 
with’ him: as: security. for the payment of ‘all, damages to, ‘the crops. and ‘improve- 
ne ‘ments: on: such lands by. Teason. of such prospecting. - ' Any person ‘who. has 
= acquired from: the United ‘States the ‘coal, “Oil, or gas desposits’ in’ any” ‘such 
~~ Jand, ‘or: the right to. mine, drill: for, or remove: ‘the: same; may reenter: and 
- occupy So: much of. the ‘surface thereof as may be’ required for. all: purposes © 
: - reasonably~ incident: ‘to the mining and removal: of the: coal, oil, or. as. there- 


- oe from, and. mine.and remove the. coal or. drill for and remove the oil or gas. upon 


sot payment, of. the damages. caused thereby to. the. owner thereof, Or upon giving Fn 


ae good and: sufficient bond or undertaking in an ‘action | instituted: in‘any compe: . 
tent: court to-ascertain: and fix said ‘damages: Provided, That the owner under 


2 such | ‘limited patent shall ‘have the right to tine the coal. for. use. on. the: land- 
| for domestic. purposes. at any time prior to the disposal. ‘by the United States 


aoe ys the. coal: ‘deposits > ‘Provided further, That nothing in this Act shall be con- 
: -” strued: as: authorizing the exploration upon or entry of any coal deposits with- =. 


| drawn from such. exploration and purchase: And provided further, That. noth- 7 


z= ing ‘herein contained shall be held or construed to. authorize’. the. entry or. dis- 


position, under’ section 2306, United States Revised ‘Statutes, or under Acts 
amendatory thereof or ‘supplemental thereto, of: withdrawn or classified coal, ; ; 
oil, or gas lands or of lands valuable for coal, oll, or gas, 

Approved: March 8, 1922. | 


a tee a J "et a 


| 


a.) oor - DEGISIONS ‘RELATING TO THE PUBLIC. LANDS, oo BOE om ae 


_ DEPARTMENT OF. THE Inrenion acd ae 1 ie 
GENERAL: Land OFFICE. ° . 
Coal br ospector's. Bond. 


“{Form. approved July 31, 19221 


| Under the ¢ acts ot March 4, 921 (41' Stati, 1868) and March 8, 1922 (Publ ir, 


~ No. 165). 
: _ Know, ALL MEN. BY - THESE PRESENTS : . That r (or We) ‘ ie Ane oad my 
. | 2 (semtorteccesers eats a citizen, (or. citizens) of. the United States, ‘as principal ae 
(or? principals), ind eee TES See ee EY as .surety (orn. 


sureties) are held. and firmly bound unto. the present. surface. owner. or claimant a 
of the hereinafter, described Jands,: his heirs, executors, administrators,. and:as- 
signs, in. the. sum ‘of. one, thousand dollars, ($1, 000) lawful. money of: the United : 

Pog States, for the payment. of which, well. and truly. to be. made, . we. pind ourselves, is 
our heirs, executors, administrators, and, assigns, and each. and every one of us 
and them, jointly and severally, firmly by’ these: presents. at ign a ; 


_.. Signed with our hands and. sealed with, our. seals eater Lan oe 
day OF a ts ee WZ a ee 
THE. CONDITION OF THIS ‘OBLIGATION . Is suCcH THAT, Wheteas the piineipal: ‘(or 
principals) above. named ae A en ee Ee is (or are) desirous of. entering as 
Upon. the following neserihed 1 land, to wit: re ere ae 
| fine Cua N ES: Sone land. district, eS as fi or the purpose. 


sof prospecting. for: coal, ‘thereon under. the Provisions of the: acts. of March’ 4, . 
. 1921 (41 Stat., 1363) and. March 8, 1922, (Public No. 165) ; ‘and, 


.. WHEREAS, the. said land. has been. disposed ‘of, or is subject to “disposition, 


' with a reservation ‘of : the coal therein to the United ‘States with the right to 


prospect. for, mine and, Temove the same, ‘Pursuant to. the said. act of March 4, 
71 Pees 7 : 
Now, THEREFORE, “Gf the said iprineipal (or ‘prieipala), ‘surety. (or sureties), 


OR. any. of them, or. their. heirs, executors, administrators, or. assigns, or. any. of 
; them, upon. demand, shall. make good and sufficient. recompense, satisfaction, 
; and payment unto the lawful surface owner. or claimant of said land, his heirs, 


executors, administrators, or: assigns, ' for all” damagés: to the crops. and im-. 
provements on the. said. land as. the. said claimant, his heirs, executors, adminis-- 


. trators, or. assigns, shall suffer or sustain by. reason. of the said Drospecting ne 


‘ same e shall 1 remain 1 in full toree. and effect. 


se “Signed. and. ‘sealed inthe presence Seemann me 
, 7 of, and witnessed by, the ndereeneds | aa =. Principal a: 
las ola cee Readenca 72 
a - Witnesses: Be eee as a ey 
a Surety 
IWAN se ee eee ae ea 
Residence_ bee Ree Residence 
Nae oe ek a ee ees, OO Oe a ee = are 
Residence- oe en tee ens "Residence ae 


© Approved and 1 accepted sect ee fob . ae vie i So 


Secretary of the Inter ‘ior. 


. Any erasure, “insertion, or mutilation ‘must be certified to. as. made: before : : : 
“sighing. | | ere 


 / 202 DECISIONS: RELATING TO THE: PUBLIG“LANDS,’; Avo: 
ee : DEPARTMENT OF THE. scien | 
eee oe x . GENERAL’ LAND. Orrto- 
| Oil. Prospector’s Bond., 
[Form approved July al, 1922.) 


Under the acts . of February 25, 1920 (41 ‘Stat., 487) and March 8, 1922 , 
3 (Public. No. 165)..: oe Ba gk ae 


“Know ALL MEN BY THESE PRESENTS : That 1. (or We), - aS ea ee : vf 
ene A. citizen - (or citizens) of the United States, as. principal » 
(or. principals), and eee Be of Eo eae ee as ‘surety tee 


sureties), ‘are held and firmly bound unto’ ‘the United: States, for the use: sand 


4 benefit of the United States, and ‘of any eniryman’ or owner ‘of any’ of the. herein-— : 


after described lands in the. sum. of one ‘thousand dollars. ($1 ,000) ‘lawful money 
of the United’ States, for the payment of which, well, and truly to be made, we — 
| bind’ ourselves, our heirs," ‘administrators, and assigns, and each: -and every | 
A one of us and them, ‘jointly and: severally, firmly by these: presents. Rly ae tae 
- Signed’ with: our hands ‘and ‘sealed’ with our seals oe 7 


day of sae gan tr cena 192 
THE CONDITION OF THE OBLIGATION. is ‘sucH “THAT, “Wheréas: ‘thie’ principal (or 
ig : : ae d 
principals). above named.-—-—--—------~--+-i8 (or are)’ ‘desirous: of entering = ., 
upon the following: described jand, to wit: Sarabande Sek ema NC ee, : 
in ties dane district, foe Ser aR the ‘purpose 


of. prospecting for, drilling: for and removing the oil: and gas” thereon’ under the. 
provisions. of the acts, of February 25, 1920, (41 Stat: 437 ), and March §, 1922 
(Publi¢e No. 165),. on condition that. he or ‘they’ ‘shall (a) promptly repair, 80 
far: as possible, any damage ‘to the oil” strata ‘or. ‘deposits: resulting” from im- 
proper “methods of operation, ‘and ‘(b) reimburse’ any. entryman or owner - ‘of 
any portion of the said lands heretofore entered ‘with a reservation ’ of the oil 
and gas deposits to: the United’ ‘States made pursuant to’ ‘the said act. of March 
8.1922, for. any damage. to the crops and improvements | of such entyman or 
owner resulting from | drilling’ or. other prospecting operations, and, 

WueEnEAs, the said land has been disposed of, or is. ‘subject. to disposition, with ° ) 7 
a. reservation of the oil and gas ‘therein to the United States with the’ right to 
prospect for, ‘drill for and 1 remove the same, pursuant to the said act of March 
&, 1922, 7 : : . 

Now,. “THEREFORE, if ‘the. said ‘principal’ (or: principals), surety (ot stireties), . 
or their heirs,. executors, administrators, ‘or. assigns, . or. any ‘of ‘them, ‘shall = 
promptly and in all respects. comply with the said conditions, then the above | 
obligation shall be void and of 1 no effect ; otherwise the same shall remain ‘in 


‘ full force and effect. 


or te pr an ee 


- Signed and’ sealed. in the presence of, a  prinetpal 


and witnessed by, the undersigned : | i a SIRES EERE REnanaaniaoateeneteaietetenemeee 
| a te, a8 ee ~ Residence - 
. es Witnesses: i ee ee le es ae ee 
Name) 2 6S ha ee Si Rd cara ieee orca 
Residenees 4. oo eee i EeCRee 
Name_- ee ect ee ee ey ' murety 
Residence-. Lee ee oe a St se eee ee ee ah ese E 
7 Ses ee ‘Residence a 
Any erasure, insertion, « or tnutilation must he certified to: as made before. signing. 


a Pepe ‘and beceeDed os ee 192, 


Secretary of the Interior, _ 


AD Dia DECISIONS RULATING ‘TO PH: PUBLIC: LANDS. ae BOS 


meas & es |, CHAMBERS v. ‘HALL 


“Decided. August 10, 1922. eas ae 


ed _Summwisorr. “Acpemonrey Dann. Duranrstent—Hompstean—Hqurry, 


The. Land : ‘Department, ‘in the. exercise of its ¢ ‘supervisory: authority, may aS ae ere 


“homestexd’ entry, - the. controlling, circumstances and. the ‘protection. ‘of er a) ope 


~ equities justify ite: . a 
oxi AND DEPARTMENTAL Decisions 5 Cred AND “APrcte, 


“Cases of Williams v. United States (188 U. S., 514), and ‘Be parte Sands, eo a 


_ Nicholson and Schmidt (46 L. ‘D. » 169), cited and “applied. | ee De ea 
“wien First Assistant Secretary: | aera 


~. On January 29, 1920, Joseph ‘Chambers filed his eee a, . oe 
: “Phoenix: 045072, under which ‘his’ homestead entry was allowed on. ee 
/ yannayy: 14, 1921; for the Ss. NE. 3 “4, Es} SW As and SE. aA See! 13, _ 


T. 13.S., R.o7 E., Geés. R. M,, “Arizona. 


“Through. an ‘inadvertence: his, pee was ; not. posed on ‘ais, | 


e local: office records. as to the: E: 4 SW: ‘4, and later Eva E. Hall was 
; “permitted. to. make homestead. entry, 047620; for. that ‘tract. and the | 


NW. 4 1 NW. 4 ae ‘Ss. 4: NW:. 4, and, W. ¥ SWi: of that’ section.” 2 
| "Without. knowing | that the.E. 4 SW. -was embraced. j in ‘Ghanberc: S.: 


| entry, and fully believing: that ae was” covered by. her entry, Hall...’ 


went: upon:that tract. and erected on the west side thereof a. good con- 

crete. house 15 by 30: feet i in | 81Ze," a barn, a ‘chicken- house, and other , 

valuable improvements. . ae | 
After the conflict béiwean: the wo! entries nae an dissdered: ae 


i Chambers. and: Hall: entered into an amicable agreement under whiche° 


‘she relinquished the E. $ SE. + NW. } and iE 4 , Ey 2 SW. 3 band. he 

relinquished the W. 4 E. $ SW. 4 | | 
When this adjustment: and. these: atice auineas came , to the. es 

tention of the General. Land, Office, it, by. its decision of- February. 


ps, 1992, declined to recognize the. relinguishments and held’ Hall’s . ” : 
, entry fon cancellation. as to the E. 4 SW. + on the ground that’ her Pe 


oS : entry was as. to. that tract in - fatal conflict with Chambers S gos se | 
“This actibn 9 was Sheed on 1 the assumption by the Coinnisionse that 


| under no circumstances could an entry be permitted to be either made oa fe 


or: relinquished for a tract embracing less than a legal subdivision. 


While: the rule thus invoked is one of*very general: application, ie 


7 >, 43 is largely one of administration, and this Department. has: hereto- : i = 2 
~ fore, through: the. exercise of. its supervisory power,. recognized: ex- ae ee 


‘ceptions. to. it when controlling circumstances and. the protection of a 
: - equities. seemed: to justify it in ‘doing: so. Such is the ease with home-. | 


7 o : stead entries in national forests where entries are allowed for parts. s a iat 
mae of. regularly surveyed rectangular. tracts. | There is. no statute w hich” ae 


a : specifically: authorizes the allowance of such entries, but. the ex- 
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al ie the general, rile: were farther’ extended: in: ee case’ lof a 
Sands, Nicholson, and Schmidt (46 L. D., , 169), and in kindred cases 


ae there mentioned, where an action of ‘that kind was necessary to pre- _- 


“vent adverse claimants from suffering serious loss of improvements: f. 
- already erectéd: in good, faith, such as will result. to” ‘Ball | in the ad 


o present. case ri the action of the ‘Commissioner 1 is sustained. | 
_.° There is no ‘statute which i in terms forbids the commendable ‘action i 


: andertaken by the parties in this case, and the courts have. frequently 
_ + sanctioned departures from established. prantices, in. order that. the 
ends of justice might be met. | 


In Williams v:; ‘United States (138 U. 8, 514, 228), the 6 Spray ; 


a Court, in speaking on this. subject, said? 


“It is obvious, it: is. common knowledge, that in the. administration of a ‘atde 


me oe | and varied. interests as are intrusted to the land. department, matters. not. fore. } 
fs seen, “equities not. ‘anticipated, and which: are ‘therefore not ‘provided for: by. Xe. 


_ press statute, may sometimes arise, and,’ therefore, that the Secretary of the In- 

Bs terior. is given. that: ‘superintending ' and: supervising : ‘power: piel, will: enable 
him, ‘in. the face of these: ‘unexpected contingencies; to: do. Justice. oe es 
- Under all the circumstances it: is believed that: a departure from the 

_ usual rule should be made i in this: case, and the’ decision complained of 
PY. both. the aca on: tapped 3 1s hing coe ica A = reversed. 





EX PARTE ADA FLETCHER (ON | PERITION). 
"Decided August 10, 1922, bis 
oe On AND. ) Gas LaNps—Prospecrine ‘Penyr—IiNtancED Flomesteap—Paersnence 
‘The privilege of ‘being preferred: in the aaa of an. ‘oil and: gas s prospecting 


permit accorded by section 20 of the act of February 25, 1920, in favor. of 
oS aye entryman of lands bona. fide entered - as. agricultural, and not withdrawn 


_ Or classified. ‘as. mineral: at. the: time’ of entry, does not inure: ‘to’ the benefit 


of, oné who had  only.a. settlement. elaim: tor surveyed pone land. at the 
| date of the withdrawal.’ Mig MY chp en Go: os ting ha | 
: Cotrr AND ‘DEPARTMENTAL Decisions Crren, ‘Distineursuep AND APPLIED. 


Cases ‘of St, Paul, Minneapolis, and Manitoba Railway ‘Company v. ‘poxotiue | 
. (210.0. S$. 21), -and. Louise ,B.. Johnson (48. L. D., 349), cited and dis- 
- tinguished ; “case of Clit L. Roots. Sa L. D, 82), cited a ane applied. | 


| Fister, First Assistant Secretary: eG De ah ta 

- "This case is before the. Dépavtmens 9 on a ‘petition for the ‘Skarcisa -. 
of the supervisory. ‘atithority ‘of the: Secretary in the’ matter ‘of the — 

| application 013436 of: Ada Fletcher (formerly Ada Budno), for’ a 


"permit: to prospect for oil and gas ‘upolr'the SE. i NW. 48.4 NE? : 
and N. 4 ‘SE.4 $, Sec. 93. and SW. i NW. } and N 4 SW. 4 “S60. A, 


ops 44: N, R: 95 W., 6th P.M., ‘Tiandet land district, Wyoming, ‘sata’ . | 


: 2k application b having been filed d August 18, 1921, in the asserted. ane : 


1 


et ies a ; 


— 


: ve 
y 






certificate 


his residence: onthe. land about. “April. 10, 1916.. 
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ae cise oe ‘a : petacenes right to a | permit, ander: poe 20 of the: nee: of ae 
ee February: 25,1920. (41'Stat., 437), on the basis of the: enlarged. home» 
eet stead: entry. made for. said Tand aby. Anton  Budno, “the deceased hus- Pee & 
a” | band, of the applicant. are a 
ak ~The: Jarid here 3 in. ‘question’ was : wlidewen fond éil cad. gas, 3 Tock ea S 
- 4 Gon by. Executive order: of: December 1; 1914, ‘and. the application 4 WB es s ce 
aoe conflict with the: large number. of. prospecting. permit. applications Pe es 
. ; filed i in 1920. under: ‘séction 13: of: the. Teasing’ act: and: of | one Season- wate 
ee ably: filed. under. section. 19. of said, act. “i et eee 
oy The entry. of ‘Anton Budno- was allowed: ait a ata te ithe ye Oy 
a Government of oil’ and ; gas. deposits, April « 10, 1916, ‘upon an: applica- Bae aes 
~ tion filed July 22, 1915, over. seven: ‘months: atte ae date. ‘of with: : 
- drawal... Final proof. was: ‘submitted onthe: entry by. the said Ada — 
: Fletcher : as the. heir of the. entryman, J uly: 21; 1921, upon. which. final oa aie 
: ued’ ‘January: 11,. (1999. At thé. final: hearing Mrs. es 
Fletcher. testi ied that. her: hisband: was, living on. the: land “April 10, 
1916, while her: corroborating: witnesses testified that the entryman | 
establish ae 
» <p The: ‘Commissioner. of the General Land Office: inva. letter: dated 
Angust' 24, 1921; and addressed to one Robert Cunningham, which ; 
letter is. found 4 in the files relating to the homestead. entry: ‘of Budno 3 


informally. held that: inasmuch as. the entry. was allowed.on an appli- es : 


cation filed after the. petroleum regerve: affecting the. land had been 


created, and.was made witha mineral reservation, neither the-entry-. - 

man, if living; nor his: heir would. be entitled toa preference Tight:to 
a prospecting. permit. coverne said. land under section 20 D of the-a act, ‘<<? 

a ongecount of said entry. « | 


With the petition. thers are . filed affidavits of the s pelitionsr ~ 


the two: corroborating final. proof: witnesses, and: others, wherein: it is. 
-averred that the entryman was actually residing. of the land in the 
summer of 1914 and :prior.to: the withdrawal, and it is. urged. i in. the ae 
petition that, “because of- the settlement: upon: the ‘land as ‘alleged 

--prior..to. the Githdrawal: and of. the later. filing. and _ allowance. of eo 

the homestead. application, the applicant. should be held to be entitled _ aa 

to a preference right to a permit under the provisions of said section ee ue 

“upon proof of such settlement at a oe which 3 As prayed. for. in: . ae aS 

the’ petition. era | 7 | ee 


_ The. said section 20 reads i in part as s follows: 


| “In the case ‘of lands bona: fide entered. as agricultural, end aoe withdrawn ¢ or ee Se 
ee classified as mineral at the time of entry, “ °* . * the entryman or ‘patentee, — eth as 
* * * if the entry has been. patented: with the mineral right reserved, shall’ | ne 


ere be entitled: to a. pr eference right to. a permit, and. to. a lease, eas herein. provided, Mea ss a 
en pik case of discovery. | ; 


While. it is ee on eae of the see that the lane: ee 8 Dr 


ae in question. was not technically entered until long after the date of 4 
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= withdrawal, it is: s argued that. the alleged: ‘settlement’ upon. the 


Jand:i in the summer of 1914, and prior to the. date of: ‘the withdrawal, | cue 


“constituted a “juridicial ” entry of the land, which should be recog- ~ : 


“f oe nized by the Department as. entitling the applicant toa preference “ie 
mae right toa permit: ‘under the. provisions of said: section 20. To support hoe 


this contention there is ‘cited in. the. ‘petition: the decision in St. Paul, 


ae Minneapolis, and Manitoba: ‘Railway Company v. ‘Donohue (210 U: Ss, 3 
21), as- holding that a valid settlement is in. ‘legal. contemplation. ao 


homestead. entry. “The ‘Department, however, does not: so. construe 


said. decision and is unable to find any: authority for holding that. a a ' 


_ settlement. constitutes anything more: than the initiation of a claim sate 
under the homestead: laws;: conferring upon: the settler merely _ a 


7 right, uf ‘seasonably. followed by an application, to make a homestead i 
- entry of the land so settled: upon, as against-some other person.) 
-: .-In the somewhat. similar’ case’ of the Heirs of Cliff: L. Re 4s 
: L. D., 82);it was contended by the’ appellant. that inasmuch as the 
: entry, although not’ ‘actually made after the withdrawal of the land 
from coal filing and entry, was initiated. and: based | on a. ‘settlement. | 
- which long antedated .the withdrawal and was. continously main- 


Z tained until after the entry and final. proof, the case: should’ be:ad-. 


-., judicated under the provisions of the act of March 3; 1909 (35 Stat., 
844), applicable to those persons who had in e6od" faith: located, 
selected, or entered, under the nonmineral land laws, public lands: of 
~ . the’ United States. which : were thereafter classified, claimed, or. Te- 
ported as being valuable for coal, and. hence, ‘that. the act of J une 22, 


. 1910 (36. Stat. , 583), relating. to ‘those ‘casés. where. locations, solac: oo 


tions, or strlen. were made of land thereafter withdrawn or class- 
- ified as coal: lands, or valuable for ‘coal, ‘was without application, it 
being further. haoed that because the Goverment had not, at the time 
of. final proof, shown the land. to be. chiefly valuable. for" ‘coal;- the 
appellants were entitled to an unrestricted: pee Answering those 
econieneons the Department said: ee eee ae re eee 


The only word: cused. in- -edther act having direct reference’ to Homesteada: or 


settlement. claims, is: the word: a entered.’ ” “Had Congress: intended. to: recognize 7 
| some preceding. act: upon. the part of the claimant, upon which the. honiestead _ 
was initiated, ‘such .as. settlement, . AG; would. clearly - have indicated the same — 
' by the specific expression “a settlement’ ” or or es settled upon.’ ” It did. So in. the ’ _ 
so-called withdrawal act of June 25, 1910 (36 Stat., 847). The ‘Department Ben cd 
~ does not believe, therefore, that a. settlement without entry prior tothe: with-. te — 
_ drawal-or classification of the land for coal. brings the. case within. the: act. of 


‘ 1909. - Accordingly, . the. case ‘of John W. McClinton, eae in so. ). TBE: as. it con- ay 


: | flicts with: the. views here. expressed, is: overruled. | 
ae “The Department believes that the same ‘prinelpie’ applies to’ cases . ae 
a sack as the one at bar, where the alleged settlement was, prior to i 
rae et withdr awal made es surveyed land and. not followed. Le an arp ES ce 


F 7: : 
\ 


eee 
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ae oe veation ie ented: for a: period of more than’ ayear after the alleged set 2 . 7 ‘ 


ae -tlement, and: long. after the date of the withdrawal. - mie 2 

aS Phe. petitioner cites the case of Louise E..J. ohnson (8 1 D. 349), ea 
a ‘herein; ‘following the principles, announced.in: Charles. Ce ‘Conrad fen Se 
(89 Le D., , 482), ‘and. Rippey. . Snowden (47° L. D. , 821). the ‘Depart- oa 


| ‘ment held: that a: perfect, and complete application to make an enlarged ey 


homestead. entry, filed. prior: to the inclusion of the land in‘a. ‘petro- — ; 
e eum withdrawal, ‘but. not: allowed’ ‘until after the withdrawal, ‘should oc, 


i) ‘be deemed,, for the: purposes of said section 20 of the ‘ene act, to 
ve oe have. been: allowed’ as of the date:of the. filing of the application, and S65 


hence, would. entitle. the entryman. toa preference: tight to a permit | | 


_ thereunder. In that: case, however; ‘the applicant. had, prior to the. ee 
. “withdrawal, ‘done everything: ‘that. she? herself. could. dé toward per- 
es fecting her. entry, which: application; ‘without. any. fault. on the part 
of. the. applicant, was not actually: allowed.until after the withdrawal = 
because of: the delay:on. the ee of. the Government ‘incident to the oe 


| designation of the'land. | ithe | 

“Upon careful conaderation of the pelition;: and the: one ra a 

| enced § in support. thereof, the Depar tment sees no legal or equitable . 
warrant. for holding that the petitioner is: ‘entitled to a preference 
right: toa permit. for said. land. under: section 20:of the act. In the . 
presence, therefore, of the prior ed applications, the application | 

; or bas. Petitioner must be | Tejeited ee ee ae 





‘REGULATIONS GOVERNING OIL. AND. GAS PERMITS AND LEASES 
IN ALASKA—ACT OF. FEBRUARY 25, bids 
_ [Cireutar No. 845.) 2 cee Age 


| Deparment, OF THE s Lwcenion 

ae - Generat: Lanp ‘Orncn, es | 
: 7 | Washington, dD. @., j Auegilat, day 1922, ee 3 

- Recisrens AND , Rescarvea. | ees 
~ Unirep Srarzs Laxp Ovviors IN “Atsieay i eS Fd, 
os "Ghder the authority of the act of Congress. Re a oe 
7 February. 25, 1920 (41 Stat., 487),.the following rules 

and regulations, taken from General Land. Office Circular © 


Ps ~ No:.672,. entitled : Regulations concerning oil and gas 
_. permits: ‘and leases. * .*° * authorized by. the ‘act -of 


-. February. 25, 1920,” as ‘amended. to. October: 29,1920: (47 
— Lc., 487), and. as sirice from time to time amended, have - 


oo been. adopted to govern the administration of said act. in 


so far..as it. applies. specially. to the ‘Territory of Alaska; — 


: . in and the same renumbered and. .with: incidental. verbal ine 
modifications. are. recodified as. follows for the informa- — 


tion of those, concerned : . : 28 
“1. General provisions under seolion 13 --Paragraphs- 1 Pars. 1 to 8, 


| to. 9 of. ‘Regulations:as amended to: October’ 29, 1920, as afte eo aia ee Sas 


a they: eee in Beccures ‘No. 612: ‘contain general’ provi-_ 
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~ 


“ ‘sions. which ‘govern. perme: ander’ eecuan: 43 “of. the. act 


 Alterations’'of paragraphs c and. 8 to’ meet. changed condi- | “ ca 


7 ey tions are indicated bélow. 


Pag, 1, as: “Extensions of time. —The provision ti in ‘section 13 of the 


‘changed “by act : 


of Jan: 11, 1922 act. providing for extension of the life of permits. gratited on me 


: ABiseatae Se upon. dands-in the.-United. States has. been:s superseded: by 


> nt ie .-an-act. approved January 11, 1922-\(42: Stat.,. 356), = 


—which provides that the. Secretary. of the Interior: may, - 
“1 he shall find that any. oll. of gas. ‘permittee, has ‘been — - 


‘unable, with the exercise of diligence, ‘to: begin. drilling — 
= opeons orto, drill wells of.the depth and within: the - 


- time. preseribed by section 12 of: the act of.Congress  _ 


_ approved: February 25, 1920: (41 Stat:, 487),,extend the — 
“time for beginning such. drilling or ‘completing’ it tothe © 


amount specified: in the act. for: such time, not exceeding | oo 


- three years, and upon such conditions, as he ‘shall. pre- 
>. seribe. Extensions of time: may be: granted: thereunder, 
-* . in proper ‘cases; both in’ Alaska-and the United States, — 


“> where: ‘applications therefor are filed in accordance with =~ 


the Regulations, Circular No. 801, approved January 16,. _ 
1922; a5. amended March 28, 1922, ant May 12, 1922 (49 | 
ee L.D., 110). ’ 
Par, 8(a), Oir- ‘When an application fort a lease of ‘the one- fourth part ; 


3 cular. No. 


/ added | June 16, 0f the area affected’ by a prospecting permit is ‘submitted, , 


Be . on No. 672. 


a 152). a P*supported by’ the: requisite ‘evidence of ‘discovery ™ and. 
os - production of oil or. gas, such: application: must be accom- 
_ panied by further application by the permittee, or by an. 


assignee of such permittee, for a lease of the remaining — = 


. Portion of the area described. in the permit;. or, in the 
alternative, a ‘relinquishment: of. the: permit and waiver 

of. preféerence. Tight | in: respect of. such. remaining area 
-moust be. submitted. 


Par, 10, Cire Permits in Alaska. —Paragraphs 1 to 9, inclusive, of 


said “Regulations” as they appear in said ‘Circular. No. 


the act, with some modifications, viz: 


= Par. (10(a), as ae 
a aed (a) A person, association, or corporation , is authorized: E 


672: will apply to: permits in. Alaska, under Coa 13 of : Pe 


Fn is, 1921 to hold five permits at one time in-said Territory—only pn ge 
GY ar 12} one permit, however, in any one (1) geologic structure = 
1921 “(48 Le De of. a nonproducing 4eld; ‘but, for development. purposes 


(2) ‘assionments to‘a qualified individual, ‘corporation, or 


association. outside producing oil or gas ‘fields; for not. 


exceeding five ‘permits, whether contiguous or noncon-' 


__ tiguous, may be presented for the consideration of the. - ae 
Secretary of the Interior: and: his: approval if he shal 


_ find the: same to be‘in: the public ‘interest; hence: subdi- | 
- vision ‘¢ of ‘section 4 of the “ Regulations” :contained ‘i in 
said Circular No. 672:should be. modified ‘accordingly in 


‘making application for permits for lands i in Alaska under ee 


- section':13-of the act. : 
(6). The preference right treated: ‘under section. 5 of the 


ie #8 Regulations. » (Circular: No. 672). extends for a:period - ; ie 


- of six months after the erection of:monument and post-' _ 


Js ane of notice: ee for therein; and the ae for. | fa y 








er oft permits. Sere Oe ee Me seal dane ee 
oie The. time: or’ exploratory work j in: i Alaska i is’ s four” 
= years, instead: of two. : “The: various items: necessary:in: 
aes » this exploratory work:are set:forth in the. form: of permit 
-. provided in said.“ Regulations’? 2: (Circular No:672);those 0 > 
- applying ‘to ‘Alaska’: ‘being: included: qn: ‘parentheses’ (Ae Pars rs ioe ); 
-In:eases where unsurveyed lands in: Alaska are located:in rion ae 
- fields where: compliance with ‘patagrabh 4(d@) of Circular i certain. cases. 
_. 672 with reference to public survey corners is not: poste. 
and ‘¢onflicts.” may exist, the. extent ‘of which: ‘can’ noé ae 
a ~ then be determined, permits, are granted with the follow-— ee 
wee “Ing additional conditions: Co 
s : "4. This permit: be ‘granted upon ‘the: express. ‘cold’: 2 at 4 ee 
- ion that the permittee will'adjust any conflict with. bed 
ay applicant. within s SLx months from’ date hereof.” Se 
ce 3. Permits upon lands “embraced + in’. -nonmineral en= par. 11, Cireu- wi: 
- tries —The act: of Congress’ ‘approved: March. '8,:1992 wl eee : 
os (49 Stat... 41) ‘provides ' “for: the allowance “of: ‘honie- Mar'*-8,00" 1922. 
£ Heads on: ands 3 in Alaska’ .valuable for: coal, :oil,or gas, “ 2 Sta epee 
_ With. reservation: of suck -depositsand: ‘upon. conditions: an oe 
_ similar to. those'of the act of July 17,1914. (38 Stat., 5 B09} 
Sean to lands in the. United. States;and the-provisions 
‘of. paragraph 11 -of ‘said: Circular: No. 672° will: apply to 
... Alaska:in cases where entries ‘are: ‘patented -with<a: Teser- 
- vation, under said. act of March 8 ber oe fae 


































































oe 1999. ares Saat, ene ander} ihe: conditions: Hidieated in: ke. 
ne “paragraph 12 and subsections. thereunder of Circular Ne 0 
“672. : 










ya BL Relief measures—Alaska dlaims—Conditions for 1e- ah is poe 
lief under section 92°" ae ae 
cA Hop: permit —(a)- That dlaimant inust: have: been: an Rates er nat 
occupant: or claimant of*the-Jand on: February: 255192058: 
- under:a claim initiated. under the- placer mining | laws. by. ae ae 
» claimant. or. predecessors: prior. to: November: 8) 1910; the oe se ek 
date of the: Executive: order: withdrawing: all: public lands. a ee 
i. “Alaska, containing petroleum deposits; including: aaa alee ee ee 
ae Q pubis ‘national forests. ° EET io a ee 
oo (6) That-claimant must: have ‘performed all acts: prior: ph et eee 
oS to’ November 3, 1910: under. ‘the: then: ‘existing. laws’ MOE, a ee 
ae essar’ to valid. locations: except’ to make: discovery. es 
vo (ey). That claimant: (1y prior to: November 8,:1910, sits: oe ee 
os have made substantial: improveménts for the’ discovery Of ey 
otk or gas.on or.for each. location; or (2): ‘prior: to: February ee ere 
OB. 1930, expended: not less. than: “$250. -for improvements 
on. or for the benefit of:each. location. eee igs ene Ss 






























921, or within six-months after final’ denial or with: 
‘drawal of application for. patent file 2 be 

























es oe ‘case. Seacrent Sand. require. ge oe 

ee In addition tothe; above;: tha. conditions. -atlited: fue Race 
a oe paragraph: (e). of-section 20: of the. Regulations (Circular en ee 
fe ee 672). are applicable to relief in-Alaska::: et eee 
eee . For lease.—The- conditions necessary. to: ‘obiai nos 

Sie eas euse. ‘under. section: 22 of the act are-identical. with: those ee 
-.outlined.in the paragraphs relating. to permits:in. Alaska ee 
sues ~ together, with the following additional. conditions :- Pag ae 

. oil ‘That « claimant . or. Bar Crn inane masts have. drilled oF 











eee 2 Sah aon Raley that 1 may, be. grafted. cinder seotion 1 28: 
re relnthiig to permits, upon ‘complying: ‘with; the. conditions a 
. Sot of- the act and ‘these. régulations,, will-bé entitled;to. pros: 

) .-. pecting permits under the same. terms and: conditions as)... 
“es other permits: inst laska: provided: for in-section' 13-0f the Fox 
tO ce aby ‘substantially: an: the:form® prescribed | in. section: 6: i ee e 
Supe othe. Regulations (Circular No, 672).-. 05% ogee 
ee": (6) A. claimant: qualified: under. the shove. ‘conditions < iene 
is "4" yelating to leases. is-entitled: ‘to -a: lease: substantially in. 
vee eee eo $he- form. “prescribed: ‘in. section: 17-of. the. ‘Regulations : 
Pe ee (Circular No: 672), the -rental: and : -royalty: ‘to be fixed. oS 
2. by: the Secretary. of. the Interior and: specified in: the. 
eee — lease, subject to. readjustment : at the: end. of. each: 20: “year Pee ae 
es period of the lease: | = Sa 
“Fey A <claimant under: “section: 92. on the: act’ ‘shall: be 

: ~~ entitled to: not. exceeding five permits: or. leases: in-mumss eS 

ee ber: and not exceeding an: Vageregate of 1,280. acres in ache ee 
al a Cir- he Royalties. and rentals on-ou and: gas. Leases. ip Alashas. >. 

foie - The royalties” and.-rentals:' payable: under. oil: andigas 0. 











os ae 4 ehses granted:in ‘Alaska, pursuant: to: sections 14. and‘ OD es 
oe oe of the-act- of: February 25," 1920,. are: hereby: determined ae 
ee wee and. prescribed. as followss..?:: ate ee 
oo i (a). For-leases, granted sida accion: 99; ‘of the act, Wein as 
: Pe vowalty: shall be s:(4)-For: the: first: five: ‘years. from. ‘and oe 
_. after the date of-the lease ‘no: -royalty, except:in-caseof . 
_ leases whereon the: producing: wells ‘yield anaverage : of 2 

oe 100: barrels. or:more: per well.-pér -day..for® the: calendar . 
aed ~. ‘month, in: swhich: event: ‘the: royalty. shall be:5 per: eent ‘of 
ws) vgLoi, ‘produced; -(2). for the second: period. of: five years 
(eg gf orige os from: andsadter: the date -of each. lease,- under ‘section 22° 
a Ok the act, the royalty: upon: all: Jeases'shall be 5 per. cent; “e 
oe dace ate AS as ye EB Or. the. ‘succeeding. 10::years the: royalty. upon: all 
ote leases: under sectjon: 22 of the: act: shall be: 10. ee cent:o f- 
: nee oll liproduced, oe ae 






















A ): Upon leases granted. in Alaska, under. section. 1 
“of.the act, :the. permittee.who. discovers. oil: will: be. ntitled : 
toe ‘lease for one-fourth of. the area. of tt 


- per cent upon:all oil predloead, JO: ‘ the re : 
inciated within. the: stern E fi ne permittee 
: a ames without.pay-- 
ie aueceing ae: ee 


S aecond. Hive’: years, ea 
tare of 5. per cent so 
eeding: 10: ‘years, ae 
i prodncedl’ ee 2 ae 
‘ged in any, case’ tpon 
‘upon the int average less. ee 
lay. for the calendar month. to 


; ceding. ihe date 
| e. AT repithtlon « ‘of fake ee five ‘years 
succeeding. the: date of the Tease,’ ‘a Fental ean 10 cents per. 
S, payable In = 
nid for any.one =~ 
ee ‘for 


aa The royalties, on gas. \s produced, i 
and determined in each ‘leases -3:..5: | 

-(f), The: foregoing: subsections ©) ta. 
_appheable. fo: gases: where but.o one. 7 
f fel 


nopaltice, 2 
® presnbed in, ‘Classes. 


entals - and: ‘royalties 
of the. said Som dope” 


Bl Pea las Beggar ols ol . 
- incorpor rabed: ing | mit i nt las Ska’ in-proper‘ca SW: rut C43 1 AB). 
ae oF RRS Tie pee oe LE ot OTN aes ae 


: Son other t 





| “Pages. aa 455° ne ASS 
cer ages Gauls 29! Provediine? in Relation. to’ A pribulbuad: “Claims: in: 


= oo By, 618 1Ce conti with: Permits or m Aaanen or. ub Gare to Pre are 





‘ gas: to the: “Gosenment, will be followed where entities are Zs 
- Ahade’ ‘pursuant tothe act of March 8,'1929" ‘(42 Stat. 415). 
10. InGenéral—The general regulations as contained 
Matte |: said’ Circular No. 672,’ and’ ' as since- ‘modified “or 
eS amended, are to. be’ regarded, ‘in so far as. ‘they: are ap- 
. propriate and’ ‘ale Not, ‘modified by. any. rule ‘or. regulation 
“os herein, as Tegulations: affecting oil and gas’ permits and 
eae Soest in: Alaska, under: Batd: act’ of February. 25, 1920. : 
7 7 -WaiaM Seny,. 
< Commissioner, 






















































_ Approved : Aug. 12, ‘4922, 
7 ABERY. By Fatty 
Rea. 


| “ Devitted See 0, 





iND=-Co. OAL. , Laws —Conresrant—BURDEN OF: Proor—Sunver- -UTAH.. 
ae “Where. the ‘school grant. to. the. State of. Utah’ ‘under: section 6. of. ‘the: enabling pees 
ee act. of J ‘uly: 16, “1894, ‘presumptively: ‘attached on | Te anuary ay '1896,. ‘the. date: : a 
ot its admission, as to: lands then identified ‘by the’ Government ‘survey, "ABE 
oe ~ the. question. ‘Of the’ vesting “of. title’ ig: ‘subsequently. put’ in- dssue On: ‘the: 

ae “ground: that. the’ Jand. contains: ‘deposits of coal, the burden: of proof is on: \ the 






an latter, date. rename Bc le auld ES, 
; -'Soxtoor anp—Goan’ Lanvs—Hvibenoe—Unak ae Cpe ye imac eat crete: 
- «In order to except lands fromthe school grant. to the State of Utah, it USE 
te “be shown: that at. the date the grant presumptively: attached: the known. .con-- ee 
.. ditions were: such as to. engender. the bélief that the land contained coal of ©) 05) 
a ~-such: quality. and quantity, as. would: render its extraction 1 Brofitable, and on 
a justify expenditures. to. that? end, . ae | Ss STi ee 
= "Boi LAnp—Coat ‘Lanps—Eviance—Urax.. ee ee 
Lo ain. determining. whether. or not: a tract.of. public 1 and: was: ; nown to. oe Swale N s 
“2 ‘able for: its -coal- deposits, at: ‘the ‘date of: the admission. of. Utah‘ ‘to: statehood, . ee 
Be ae See of: ‘its: character. is not: limited: to: actual discoveries within its bounda-- os Sey 
ae ee ane pies, ‘put: whatever is relevant. and: ‘pears: in any: degree OD: ‘the. question: ‘Of. Shae 
ae age ite known. character at. that: time, such’ as: adjacent; disclosures: and: ‘other 
ce surrounding: or: external: conditions, is: admissible as. ‘evidence,’ . a 
- “\ Consus? —Redisim ‘AND Racer enero OF THE. 7 ‘LAND (OF 
| -  Fice—Huarrinc—Evipence £ Parisi Ex 
“Where. a contest: is etronéously distaissed by thie ‘Peal cers ‘on'a- Sor. 
ae os ae “the contestee on ‘the: ground’ of ‘insufficiency, 0: evideiice, ‘the: Commigsionet 
| - “of the General Land ‘Office is without authority"to dispose of the case ‘upon’ 
*~ hhis-reversal thereof, without frst affording. the contestee, an: a opportunity to. 
oe submit testimony. one: cee : 














































paren title’ to: entoh’ has been’ at all times since ‘statehood ‘aud: still is- 
in: ‘the: State « of spite pet its: School land grant is: smerely an’ soe eter 


ie oe wy aeiod as. apa salt iral. ig EE ne 
oe eas coal land at $50" per, acre. on n April 8 “4 “‘Yoo7, eid peclassified tae fe 
|. “from $195 to ‘$210' per ‘adre,-May 31, i91i. “On February 4, 1918, 
UR as Piiberst filed his application. to purchase. On J uly 25; 1918, notice Sat 7 
eee and on “eugust ane “1918, “the: ‘State, through’ “ite. ‘Board “of. Tend Ane 
ace “Commissioners, filed ‘. ‘protest alleging that the land ° was, not. ‘mown. — % 
“coal land onda anuary: “4, 1896,.the date of the admission of Utah into’ Ha ise 
- the Union (29. Stat., , 876), and therefore: passed to. ‘the: ‘State. ‘under - gece oe 8 
Section: 6 of the enabling act of July'16, 1894 (28 Stat., 107), for the 8 
support: of its conimon schools. The Pleasant Valley. Goal Company 
fos filed ‘a: petition « of intervention, alleging that the land was sold by the. 
“State at’ public auction‘in' 1902 to one-Laura J. ‘Bird, to ‘whom cer-, 
en - tificate of'sale’: issued’ April 13 1902; and ‘State. patent: ‘May: 145: 1902: 3: 
that ‘Laura J.-Bird ‘on April 9; 1902; “gonveyed. her interest to. the 
company: for a valuable. consideration ‘ind that it:has | since. ‘been. the 
ence owner: of and in: possession: of the land; that the land was not nown 
38 tobe coal land at’ the: date of. the: admission ‘of. the States that: there : 
__- ‘were no artificial or natural exposures of coal thereon: and that:at the. 
—— date of the purchase from, Laura; J. ‘Bird there: was 


: — a ruling in: ‘force in the: State, ‘promulgated by a ‘Commissioner: of the: Ger 



























valuable coal. is exposed: in eaeh legal subdivision of. ‘forty acres proposed. tor 











Pees The. , petitlbnat a aglead hat ‘in “the ‘avant i akbala. Be determined Ce 2 

| i . ‘the land was of known. coal character « on J January “ 4, 1896, ‘it be: given _ oan 
“such relief as might: ‘be. deemed. equitable. and: just. in ‘the: premises. © 
- Braifet filed an; answer, to this petition; denying that. Laura. J... Bird: 
ever: ‘received. any: ‘consideration. ‘for cher. ‘conveyance,. and® alleging . 
“that the ‘intervener-is not entitled 0 






“aniy-equitable consideration or = 
- Pelief* because it had! through the employment of dummy entrymen - ee 
~and other fraudulent. méans and devices acquired upwards. of 20 000" 7. 
acres of public coal lands‘ in the State of Utah, and in ‘conjunction i 
| with: ‘the Utah Fuel’ ‘Corporation, a. corporation ‘which owns all-of =... 
its stock, had acquired additional ‘acreage in excess of 20, ,000 3 in. Utah s 
“and: Colorado: that. the corporations ‘and their ‘officers. had ‘been. j im ee 
~ dicted beéause of such frauds and: equity suits brought for. cancella- 
tion. of: ‘evidences’ of title’ ‘acquired, which ‘were partially compromised te 
“by the: ‘payment: of large’ sums’ ‘into, the Treasury of the’ United Statés ~~ 
“and the ‘Teconveyance ‘of large’ ‘areas; ‘that the: ‘Pleasant: ‘Valley: Géale 
‘Company Had ‘acquiréd lands adjacent’to:t the lands involved in ‘this a8 

e Ratovensy- aggregating 8; 000° acres; ‘through’ the medium: of ‘State~. 
- selections, with full knowledge that they’ vere coal lands: eee 
URE hearing’ was held’ before the. Iocal’office at’ which. ‘the coal’ ie 
“gant! assumed the burden of proof,» D > testimony * was submitted one 
“behalf of ‘the State” and the interv ner, who ‘at, ‘the’ conclusion Ob 
- Braffet’s ‘case on December 1, 1919; “filed a motion to dismiss.’ On. ~~ 
-Webraaiy 18,. 1920, ‘the register aud. receiver rendered their.decision < 
« Silstaining ‘the ‘motion, » from: ‘which, Braffet, appealed.” The. Com- er 






























& claim ot the intervence for equitable’ ‘consideration. spel has 
been. taken, ‘from. his. decision, briefs filed,. and. the ease orally. argue: ae 
a “before the, Denartnientst the State a ree preted ¢ at, oe ARERR af 3 





ee bal case. aot ‘United. ‘States’ 0. tweet, (245 U, ee 563), i ‘that. ce ‘Utah ee Us 
es at “grant does not. include, lands known to. be. valuable. for coal at the. 
i : is ~ date, the. ‘grant takes: ‘effect, cand, ‘it, As: further. settled. that. the grant. ae nee ) 
i pai operative. on. the: admission. of the: State, January. 44,1896, > 
ne - s, to. lands. Already. surveyed. State: of Utah : ‘a Allen. et. ale (OT en ae 
Pe a L. D,,. 53). _It: follows: in.: the .case now: -under. ‘consideration, that 9. . 
oo) the land: passed. to. the State under. the: school. land grant’ unless. it-is . pee 
 shown-that. it, was.of known ‘coal.character.on.that: date: In,'so’ far oe 
-  uas-this issue is. concerned. ‘there can-be no, question of fraiid:-No proof 
- -.. of any kind. was required. to. be:submitted by. the-State, and. whether ©. 
2 ..or not, title. passed i is: dependent. solely o on, the. known character of the : oe 
ope wanda at statehood... fe ee 7 ee 
oe ee ‘Presumptively,. however; the title j isin: ‘the State: (State of G Utah, 32 
oO oe D, lt; 3 Charles 1 L. . Ostenfeldt, AL Le 7 2655; ‘State. of. Utah: O 


























_testant: herein, the: ‘term. a alate ‘or Sean ei is  orousily; ete 
‘ tothe coal applicant, and he has the burden. of proving t that. the: jaca 


The evidence i in Wide case’ sahowe that t ‘there 3 are. no: ) exposures. or. outs. 


oe of valuable. coal. on the. land, ‘and it is,. therefore, ‘vigorously. a 


| pee 3 contended : ‘that ‘under: the. rules, ‘pegulations, and: decisions as: for-- ) 
oy pmaerly. promulgated: and applied ‘by. the. Department, it’ must: ‘be held, 
“to. have. been- noncoal., an: character. on: the: decisive : date... It is* 


urged. that: prior. to: the: instructions. ‘of. October: 26, 1905 - (34. Le D., 


Sys 194); an. actual exposure. of: ‘coal, either. artificial or: natural, on ‘the 
pe particular. subdivision: involved, ‘was: necessary... to. ‘establish its: coal 
—” -scharacter,. and. that, this: rule, -adhered: ‘to: in: a: Jong. line of. decisions, 
“>. became*a rule: of: property: and should. be followed 4 in the determina- 
tion ‘of tights’ ‘which: attached prior to’ its revocation. - In support of.” 
ee these” contentions numerous decisions, eee and : amrebortedy ae 


a BOT). The Commissioner: ‘concladed ‘from.’ the-3 instructions! of Octo”. 
oe Bere 2631905; “that: the Secretary. of the’ ‘Interior did: not recognize — 
i Mie any ‘such rule for the determination’ ‘of coal lands; thatat is apparent — 


0. from the decision of the. Supreme Court of the United States inthe au 
ag Cael of the Diamond Coal: and Coke: Company. D. United. States: (283 - ee 


eae Ss. 936), that:no such rule exists, and. that: any. doubt’ as. to: the: 


% attitude of the Department - was dispelled by the:d decision j in ‘the. case ak 


. of Don ©, Roberts (41 L. D., 639). 


2 In . the instructions of: October 26, 1905 : le. Department. Aiceusged c 
_its* previous. decisions. and those. of: courts; finding. that. there. was - 


nothing 3 in the decisions of the ‘Supreme Court, to warrant the: con 
| struction. that evidence: exclusively of the mineral character of: ‘lands ‘ 


adjoining: or: surrounding ‘a particular tract 1 in controversy. is incom-" 
petent: to. éstablish. the. like: character’. of the: latter, and held. that i in 


a - determining whether a ‘tract: of: public: land contains: coal: deposits - 
Eeasadet, is relevant. and. bears An. any: Segre on ae question is 








~ pEoIstons S RELATING 1 70. ‘tm ® PUBLIC EANDS, 


are Cet: in n harmiony swith the fale: ‘established ‘by’ the Dept: ah 
oe ment, is: expressed with: such’ clarity. ‘and: emphasis as: to ‘leave: no. Se é 
| oe doubt of. Its: meaning. | Tt: was: ‘a suit: ‘by. the Government. to: set’ aside» 2 

| > patents granted in 1901 under’ the soldiers’ additional: homestead. Jaw 
ee one the ground that they were’ ‘procured through | ‘fraud, in-that the — oe 
+ --Jands were -known’ coal’-lands. ‘The’ defendants: ‘appealed from’a 
ee “decision of the Circuit Court. of. Appeals i in: favor of the Government ae 
ase LOT Weak, , 786); and the same. points raised by the: ‘appellants herein eae 

ooo eawere squarely presented : to the’ ‘Supreme. Court: i in the. assignments: Of oe 
hemes error. and: 1 Prete ‘the’ e followaig: tounge epbenitng, in 1 defendants’ Cea 


| oat abriets + sigh Who OG a sae 


oe Se ne if ander: the uniforin construction ‘placed't upon’ the’ Jand — by. ‘the. eso 
ao mes ~ Land Office, and: ‘the Tiles. ‘and: regulations presctibed as: to: proof, the ands: in”. EEE 
ve question’ were; never ' ‘enterable as’ coal lands, but- were, on ' ‘the: ‘contrary, pr operly 

“4. venterable under the. homestead. laws,. then. it:must be: conceded that no’fraud. .° 
es 5; ; = Was - practiced upon, the. Land. Department. we submit. ‘that. a: teview . Of, the 38, ae 

a end. Department decisions “will ‘show. that: the’ established. practice: of. ‘that. 2? a 
a office, ‘which ‘should. be regarded as a Tule. of ‘property, ‘has been: ‘to. deny: entries. 


- sof lands gs:coal lands or mineral lands unless the ‘same were shown to. contain 


ae ‘within. their: limits developed: atid: opened : ‘mines’ or deposits ‘of. ‘Coal of:commer-~ 


2 cose and: -exploitation. of: ‘the- land;: and to: render: it. more valuable: for mineral: ‘than 
ee © for other: ‘purposes ; and. ‘it hag ‘Been: the uniform ‘practice to require’ evidence: of a 
i, 4 ‘ the: existence. ‘of ‘coal. or. other: mineral deposits upon: the. land: ‘itself: “The: fact: 26°; ae 
that the land: was surrounded by land: containing coal or: other mineral, or that!) 0 
oo ate was: adjacent‘to. mineral lodes: or. “coal veins,: or even. that’ the: land: ‘itself. con-" = aes 
tained’ small. quantities: of. mineral or surface. ‘croppings of coal. undeveloped, 
eo). hag always’ been held. ‘insufficient, -and, where. the: character of the land age ES 
ee ‘mineral or coal lands was. not established’ by such’ proof and ‘evidence: of. mineral; eee 
‘value the land has always. been. held E properly. « enterable under: the’ snormestad eis 





~cial.value, or other minerals. in quantity’ sufficient to. justify: the development 


- ane other nonmineral acts. ae. oe Dhaee pas re 
-! Phere followed: referenda: 6) yarious: j-decidions ot the Land Depait: ee 


2 ee 4 a ent, including Dughi v. Harkins (2 L. D., 721) ; 3 Commissionérs of . oe 
ie ~ Kings County. v. “Alexander et al. Ge L. D., , 196) ; ; John E. “Williams ee 












: me : @y L.D., , 462); “Fr Tees et al OF “State of Colorado. (22: Le: ‘Dd, 510); -ete. tee 





The series of the court i is S unmistakable, tt said. d (pges 2 238, 1239, Bae eed 


o . ine decisive. issues. in. the case "were, , first: “yhether:’ the. Tends we gece e 
ee to be. valuable ‘for. coal: ‘when. the applications for the entries: were made, * Rtas 





es ‘second, if they. were, » Whether: ‘the coal: | conipany. 5 was : a. 1 bona fide piurehiager ae . os 


ae 3: Qo. justify. the’ annulment of a : homestead patent a as s wrongfully covering g mins 
eral. land; it, must’ appear: that at: the: time. of the. proceedings . which. Tesalted. ins. 
_ the’ patent: the’ land: was: known. to. ‘de. ‘valuable. for, mineral ; that. is. to; say; it : 

“ust. appear. that the: known conditions at the tim of those. ‘proceedings were 

~~ -plainly. such as -to ‘engender the ‘pelief that the land’ contained. mineral deposits. 


ee such quality and: in such. quantity: ‘as: would render: ‘their extraction profitable 
and’ suatlty. pend iaea to: that: end “It: cat. that. time the . jand’s was: not. thus 
















“he outcrop, the ‘disclosures in’ “the - vicinity, and ‘the geological” 
"obinationk pointed with convincing. force ‘to‘a -workable bed: of: ‘merchantable 
coal extending under the: valley | and’ Penetrating. ‘these. Jands:. These ‘conditions 
Were, open, to: common: observation; and: ‘were ‘such: as “would: appeal: to. practical 
_ men: and be. relied upon by: them i in making investments for coal. inining. ae 





ae “There is no. fixed: “rile. that lands ‘become valuable for coal only: ‘through ‘ite | 
ee gar “discovery within: their: boundaries. SOn: the | -contrary,’ they. may,. and ; 
“often do, become: so. through - adjacent disclosures . -and other : ‘surrounding ' ‘or 
ooo external: conditions; and cwhen. the: question:. arises in, cases-such as: this; any . 
: - evidence: logically. relevant. to: the dete: is ib norntentbley-d due. > regard. Delng. had. 
the: time, to which. it must relate, : ee 











a a . valuable oor miners 9. “Rev. Stat, sections 2802, 2318. 


octets 





ae existe, a 
“issue as: stated iby. the court itself 7 was. = whether the ae were Sletiogat 
2 tobe: valuable for coal. when the applications. were made. The fraud 
— ‘consisted. in. procuring: known. coal lands by means of false. repre- — i 
".. sentations as to their character: Whether the. ‘Tepresentations. were 
ee false. depended. upon ‘the. imown. character of the lands. Conceding” 
_«. for the sake of argument that the rule: of: the Land. Department for es, 
ee: determination: of whether. lands were. -coal- lands’ ‘was as appel- sate te 
©. Jants contend there could: have been no. fraud for under that rule 
on the lands would not have been recognized . as coal lands. ‘Itis obvious : 
that if;a rule-is of. the. character entitled to. recognition ‘as a rule - 
oS oF ‘property, ac ourt would not refuse to: apply it: for. the. Treason 
"that acts done in reliance upon it would, had it not existed, have been ~ 
= fraudulent. _ Jn. the. contrary there. would. seem | to: ‘be. ‘ae greater” ce 
reason. for. its. application in sucha case, for: the presumption. Agee 
always: against. fraud, and the courts, are loath. to impute.- It. The a 
_ Principle of of the rule. of. ‘property i is a : familiar. one, and, it has been : 

























ae * cited, ‘buts no case. is ‘eited: ‘ind: none. is “found ae de ‘Departinent ” 

has. ‘applied the. principle: after the ‘Supreme. Court of. the. ‘United — 
> States has construed. the law.and applied : a. contrary. rule. to; a similar 
case. Tt needs 1 © citation. of authority. to establish that: the decisions 
of ‘the. ‘Supreme ( Court’ in the construetion of. the. public -land, laws 
‘are final, and that’ th Land, a Depertinstt is bound to follow its -con- 























> structions: Tt donstraed: the law dnd a applied i ij in: the Dinmouw Coal” 
and Coke Company. case, in which’ the. decisive issue was the same 
ee) that. involved in the case: ‘under. consideration, namely the known. a 
~ coal character. of Jands.on dates. song, prior to the claimed, d change in 

_ departmental practice: in. 1905:: | Peg gee a 

“i |The ‘court: said: that: when: “the “question arises’ M3 ‘in’ “cases “such” ee a 





















: OB i8 < of the Tevised Statutes. “The coer r appliesule ‘to the Oren os 
eee -* school grant, is. that. of “lands, valuable: for minerals,” under. section. ~ : 
ae “Revised: Statutes: (United: States 9. Sweet; ips) ‘and. eee a 
language of the: court: has direct: spplicaliod herein, a) ae es 






















oe <r ‘was: no ol ox paed ‘i ‘0 n Bash. ‘sabdivision! ee toi Gireuit ‘Court, Met 2 : 
Appeals disposed \ ‘of the contention. ‘by citing and: flowing the ae ee 


“mond ' Coal and Coke:  Cotipany decision. 





“tion y profitable ‘and. d justify axponditutes ‘to ‘that. end: ‘that Tie Foie rat 
“acter’of the ‘lands may ‘be’ deduced. from’ evidence. of adjacent dis- 
* closures and other. surrounding’ or external conditions. ‘and, that’ proof. 
“ot: their. character’ is hot: limited: ‘to actual discoveries ‘within. their : 

























ee The* ‘Comniissiorier ravibwed: the "teatiinony iy détatl; ‘thaking ane 
“tensive é ‘quotations ‘from it, and found’ that: the. lands were known to. © 
“be valuable for. goal ‘prior £0 statehood. The testimony i is voluminous, me 
oo tnuch. ‘of itis’ not: ‘directed’ to ‘the. main ‘issue, ‘and it-is’ difficult: to- 

~ ‘segregate that ‘which’ i is directed: to’ ‘the: ‘conditions as’ ‘they existed’ at - 
“and. prior. tO. January” ee 1896. “Inasmuch ' as ‘the Department 3 as’ ‘not. er 4 
‘finally: disposing of the case at this t time only a a. brief statement of the. ae 













, “The land a esuteonarey he Located: about two 5 and ‘Sietalf thiles 
p ‘of Castlegate, and: abéut’ the same ‘distance ‘north of’ the 
“Book: Cliffs, which: extend. along ‘the. boat. nd east borders yf he 








erly. and: | westerly ‘direction. s tardtigh: ‘Bulec} sere ‘Sevier: 

6 c1e The plateaa. lying’: north of the cliffs i is‘cut by Pricé: ‘Rivers: 
Willow Greek 3 runs: ‘diagonally through section: 31 ‘fromthe: northeast. 

ae Le “to. the’ Southwest! corner. and enters: the Price® ‘River about. ‘one-half. 

| “The: main line of the Denver's and Rio Geta: 


& Ante white e sandstone. Oven iti is a 2 second sandstone ie 
- bsshiales and. 


" dotmuation. 5 dip  tniforealy ‘at: ‘eben four and oné-haltt to ae pea 
te the ‘north; ‘and the coal: ‘floor. ‘sandstone’ is* estimated. to: underlie ' 
the highest portions: of the SE. 4; See. 32 at a depth 6 of not to a eae 


“The Castlegate No: 11 mine of the Utah: Fuel! Gonlny “near r Castle 
gate on the west. side ‘of Price River, ‘was: Opened in 1889, ‘and: ‘pro 
~ duced from’ 150. 000° to. 205,000 tons. annually from’ 1892: to 1896. AD 
‘seam’ of coai varying: ‘from’ 4 to 10 or 12’ feet’ and: termed the. Castle-. 
“gate séam , lying ‘directly’ on’ ‘the. sandstone: floor, was the only. ‘seam 


oe ee prior ‘to ‘about “19T1. “The: outcrop’ was''from 4 to 5 feet’ in 


: a st thickness. Ab what. is. described as the “Anderson. opening in “the 


oH, Sec. 6°Ty13-S., R.10'E., there-is:an: outcrop: of from. 


6 fe ae tof toe 150 ‘to 180 feet, above the Sorry ar saridstone. ee 











© PRCTSIONS » RELATING ‘TO. THE PUBLIC } LANDS, 


tn aes to: the: southeast; was s opened between 1890. and. 1904, wand 


for: grazing: ‘purposes. - ee oe reek Cerne et eer 


"would. be: practicable and commercially. profitable. to.mine it; 


Dhat the coal, applicant. has established prima ‘facie that. the land was 


| erred j in ‘sustaining the. motion to dismiss. 





7 


_ provided’ py:t the Rules of. Practice: 48 1 L. D, 7 AS, 
“providea ee n 


“defendant . elects. to. ‘introduce. ‘DO “evidence; 3 no ‘further opportunity, will: be 
“afforded him to submit. proofs. , be ON Ain, Sai | yee 







“coal ‘mined: for: local: use ona. vein 10. to. 12. feet. “There were also. = 
~ exposures of a lower vein of 4 or 5 feet. “These veins aré both higher: - a 
than: the- Castlegate. seam: . There. were outcrops and. evidences of -. 
coal: burning: in. Willow Creeks. Canyon, | and along. ‘practically the: 
entire coal horizon from: Castlegate. tothe Milburn mine there:were . 
- unmistakable. evidences of burned outcrop, where. coal. itself. was: not oe 
exposed.” The: coal’ seams. described ‘dip in- conformity with. the. agef us 
acted sandstones, northward in. the direction of the land. involved, ek 
ao and there is no. evidence of faulting 3 in the formation. The: coal. ani oF 

- the Castlegate region is a.good , grade. of bituminous. coal, with: Be 
Resting efficiency, of about. 18,000.B. T.. U... Section 82 is’ rough, peers 
- mountainous. land,: ‘with. abrupt cliffs, contains. only. small areas.of 
cultivable land, and other than’ its coal. value, has but a small 1 vale ao 









On ‘the. basis of . ‘the: “geoldpteal. 9 ‘ignditioas: and coal exposures ages 
they existed’ in 1896, the three. geologists. appearing on-behalf-of the. 
~ coal applicant, two ce whom had made: no examinations in. the: ‘vicinity - oe 
- until long. after that: date, testified that in: ‘their. opinion. the land. wag eo! 
in 1896: chiefly. valuable for coal, and: that; it:is so situated that: it “ase 78s 


From. a. careful consideration: of:the. evidence; the edie finds a fe 


on known. coal-land on Ja anuary 4, 1896; that the. ‘Commissioner’s find- _ 23 
: oS ing in. this. respect. was correct; and that the negister and Teceiver Ee Le des 


~The. appellants. assign as error the fesliira, ‘of the Goinsaieioiat, cae 

_ upon. reversing | the. decision. of the local. officers, to remand the: Cases «1 . 

«-. for the.submission. of their: testimony. As has. been stated, at the 
oo a : conclusion. of. the coal applicant’s. testimony the. appellants caeved: tor. 
dismiss, the motion: being equivalent. to: the demurrer ‘to: the. evidence ieee 

208). Bale Coe ete 


“It a: defendant, demitiid: io “th. , sufficiency” ‘of ‘the:  Suasata, ns: cegierer uni . : : 
receiver “will: forthwith. Tule. thereon. : Af: such demurrer. is. overruled, and: . the Poe 





os The rules do not. ‘make } provision for a a - case, hers the Jogal: ‘ioe eee 
ee a - gustan: the demurrer, and their action is ‘reversed on appeal, but the =, 









must) remand. the case. for. the submission. of testimony by: the defend- 8 


ate Ds shed agen a . Botton, ee Li. D,, £0), Braffet contends, that, ee 





- Department i in,a. ‘number of decisions has held. that. the Commissioner - eee 


ant. ‘Dahlquist. v. Cotter. (84. L. D., 397 ), Bradford», Aleshire- 18 i 












‘and: receiver. of: ‘this’ office until ‘Monday, December. sth, ‘at: 10. 00 o'clock. | From” 
» what :was said:at the close of the argument, it is the opinion’ ‘of the: office that. 
= whatever: action -we take, that: ‘is, whether. we “deny. the’ motion‘ ‘or: ‘allow. the 
-~ motion; ' ‘it will: settle. the: case, 30: far as. ‘this office: ‘is concerned, ‘and that: ‘being 

the. case, as the ‘receiver: has heard: very: little’ of the téstimony,: ‘and ‘would be 
we compelled’ to: ‘Tread. ‘most. of: ‘the: testimony: over. ‘before™ “having: an: intelligent 
knowledge of: the: testimony: given, it is: ‘thought: advisable. on: ‘the: ‘part. of this 
~ office to ‘take further time to, consider the. case, y and the: case ‘will: be: petinuea: : 
. until the’ 20th. of. January, at. 10. 00:0’ ‘clock toate a ei bh ze . 
ee will ask } Mr. Senior ‘if: he ‘Proposes: to. introduce ¢ any. more’ testimony | in: this. 


























“ute to “distlbae snl one ie: ‘would: ‘pursue aol ited 
to the register’: s URE on. the 1 motion; that: his steply t to the Jopinier Ae 


me ag ere ong 





“on the: motion’ a a a sone fot: Sendore: forthwith as: srequined: or 
thie: ‘Rules: of Practice, and. it: is’ ‘presumed: that the’ ‘decision: of. thes. 2 nee 
- Commissioner 5 was, based: ons he same theory, as the, eerie is not ee eae 





a did not- formally pest. the. ‘case. aaa on: 1 the: cor ah He einuder mee ce 
ae Departmen is : not’ inclined | to »alaprive the: ‘sppellings : of the: OURO 





oe Ba also: Samedi: “The Geminiasiner dlecuseed ite cases: ue tet, $80), 
: ee Ostenfeldt, and the State. of Utah - Vs epee spn 8 and  Sonclinde 





2 188; 190 bel that the phiaco “ “ a valid faim” 


ee denotes. ‘such a. daim. Or. right, existent. prior. to: ‘the:. going. into: ‘operation: ‘of .- 
- isthe’ leasing. act, : as; if. regularly: ‘followed. up, syould: Tipen:: into. acquisition: of. 
oe ownership of | the. land.-involved under -the. ‘provisions. of the- former: laws 
“ae Such. a: claim’, under. the: homestead - law; “protected - against: ‘later. changes 
therein, would. be: derived: from. as settlement. right: ‘Or: s, ‘regularly: allowed: ap- 


plication. for’ entry, . No: Teason: is. perceived: for. denying: equal. ‘potency to-the: 
ae of: an application: for, cash: purchase: ‘of: coal. Jand, a8 a. ‘qualities: appli-* 


: (tek 1920, “aubiead 46: andy. ander tie: eoal. land laws. 
7 ae involved a ¢ oal | apptieation for Jan di in oe 





oie oe Beétion: 16 ‘approved. “by't ‘the; surveyor. general. June. 30, 1896; did “not. ihe 
a specifically ‘return ‘the. lands -here. involved: “as. coal: Jands,. nor does... it appear — Pere 
ne Sgro “the: evidence’ ‘before the Department ‘that: ‘any claim: hereto. ‘under: the <5. 2.58 
->.. doal-land laws: was ‘at ‘that’ date asserted by claimazit or’ otliers.. “Presump- We 
| “tively; therefore; the’ title’ to: said land passed" to the. State of: ‘Utah; and’ thig-.° 807" 

it ‘presumption: ‘could: “be: ‘overcome’ sonly: bye the’ ‘submission’ sof: ae reatlatnatory Bee 

; showing. to. the contrary..-: ee gees aoe ewe ae Lae Cee O ny ee nee 
ST cae, tL such showing had been submitted and a: ‘Snaing. miade.u upon. oie auiestion = ee 
see “Gnvolved, no ‘application | or entry. could ‘be. allowed of ‘xecord. for the. land, Oleg 
oo SEND, 89 and 112) 2 





‘An application to” ‘contest’ the claim | ‘or: right: of” the: State es 
Ae a might’ ‘be® ‘entertained’ and: the. ‘application. to” purchase ‘of. -Ostenfeldt “was. 8000 
oe “treated;: ‘resulting;: after: answer and: ‘denial by the State;. in: a trial ‘and. the. ‘final: ce aon ‘ 
“cs. holding: by! the ‘Commissioner, June 6, 1911, that the lands ‘did not-pass: tothe: 2.0 
.» State‘of Utah dt date of approval of survey or at all, because of their: known’: oo. 
> >" coal character. | From and-after this adjudication’ the, lands. became. subject to. 5 
ee “application | and entry, under the coal-land laws but at: the price ‘then: fixed under oe 
“the regulations of the Department. No rights were obtained. by. Ostenfeldt ‘when. 
oo He tendered his: application to ‘purchase, December 13, 1909; tie oecupying. merély: 
eee sae the: ‘status of. a- -would-be. contestant, ‘without: the privilege, sometimes: extended : 
oJ by: statute, of a preference-right. of entry. in. event ‘of success. “Hyén ‘in: ‘those 
. instances: the: successful contestant’ is only: accorded - a right. to, enter. subject, toe: : 
thé’ conditions: ‘existing at the. time ‘the right becomes available. After the rec-* 
-- ords:had been clearéd of the claim of the State he, if. the first, ‘qualified applicant, OE | 
_-o might-enter the:land it subject to. o‘disposition, ‘but at ‘the price, and  stibject to fest vas 
_ conditions, then: fixed. bs ve : ee 



























eo eae chanedlike can” oi aN ile se Hehe en ae i 
under, HAP AREE calor n si cine eer ene by: Braffet. . ages ap ica- 


ke ‘the 1 namés: OES various 2 ofc; and. Ceo eioe etc. The Commi 





ees held. that 3 in view of the : coo that the. f etecreney haart 


th that its exehision was erroneous, Sada ‘that the: intervener should naar - 
met and-refuted the charges Taade -by the opposite side. : ony 
pac ‘Rule 38 of the Rules of Practice provides: 2 Ta 


a a ‘Objection’ to’ evidence will be duly: noted, but 1 not. ruled ieee, the. ‘register aa : 
and, receiver, ‘and: such” objections: ‘will. -b onsideréd.- by, ‘the- Commissioner. eu os 


2 Officers beforé ‘whom. testimony 4 is taken i eT etoumty stop ¢ examination ewe : 


poss obviously irrelevant.’ 


_ . While. little, if any, vn the. fection. offers dis appe ears. : welevani t: lo 
the. main ‘issue, the imown: character“of: the: Tand ‘i ‘in. 1896, “under: the : 
plea: for - ‘equitable consideration’ “interposed” ‘by’ ‘the intérvener “it ee 


pee have. been. tne of by | the ore lee for ao we a ob-. 


1 ques “at 16d, ‘it-is 
nt ce te Depart to, ose the alaisn for : eable 






























= will nee a asia dee a ‘usin about thing. lain “dacapt to aoe 
shod” eae ehention tot the first, : Proviso of section: 2 2 of the e Teasing a act, Be oe 
eres follows: ee : Bah EE eS, ees 













ae “Phat. the Secretary w hereby. ‘ juthortized, ‘in ‘awarding ieagos £08 aa sae co 
a heretofore. improved. ‘and. occupied . or Claimed: in: good. faith, to consider and: ee 
nel gale Fecognize. equitable: ‘Fhghta9 of such N ocenpelnta: 0: claimants. See. hee ee 
oe In conforr A; E 1 oil ‘Vapplienttin’ 
fa will ‘be. formally sojectad, and he ou be treated hereafter as a: ‘mere 
contestant.’ :The: case will be remiatided® 6 the ‘local: office for‘ the . 
submission of: further testimony, ‘and by ‘reason: of ‘the fact’ that 
corte: contestant can. acquire no. ‘preferred right’ to’ ‘the coal ' deposits . a 
uae end: for the. ‘purpose ‘of. adequately’ protecting’ its interests the: Gove 
"~~ ernment. will formally: Intervene, . and be’ represented’ by an officer. ee 

. of the field service. -In the event. that the contestant does ‘not: ‘plos 

> ceed with’ ‘the contest: it: ‘will be: prosecuted: by: the: Government. eee 
eae he ¢ case: As: s remanded or: action z as S indicated.” 




























Bone ‘STATE oF oni PLE ASANT ‘VATEEY ous: comeany, 0 INTER. Re 





: - “Motién for rehearing. Se depattienke deisioli' of. J July 3h, 1999. ah 
"49" Le Dy 212, denied by First Assistant, ‘Pooretaty Fi fimney,, » Ostober . 
| 31, 199 SE: ae 





COTNER ET ALS. a  ISGRIG ET PAL, 
- - Decidea “August 10, 1922, 





ee Om. ‘AND: re ‘Lass Prosbrermg PemcreMintve ‘Charae—Werepnay ie pee 
- Sgorion 19, Acr or. ‘Feseuany 25,-1920.. ee a ere ee ee 
| “Section. 19: of the act of ‘February. 2%, 1920, does not ; conteinplate, ‘that. eee oe 
4 4 "applicant for. a ‘prospecting permit. thereunder | must. have. complied * with: a te 
ON ble the: conditions. imposed by. the first proviso. to. ‘section 2 of the. act of June. ;) °) 
o 02" .25,-1910, but an ‘oil -placer“location is to be deemed. valid. within the ‘pure oe 
view of the former section if the claimant thereof had, prior to a‘petroleum.. a 
withdrawal, outstanding® -at. the: date of. the enactment of: the leasing: act, .. ane 
in «good faith fulfilled: all. of. the. ‘requirements under then’ existing laws 9). 
ar _ Mecessary - to, valid locations. _ oegept ‘those - relating to. ‘the. , Prosecution: of so 
: work leading. to. discovery. : Be al Ria ee ae . | u 








os. SOM AND Gas. Layvs—Prosrecrine® Pemarn—Mutrane } Oban Para —SscrioN ae 
PRES AG: Aor. OF ‘PeBRUARY. 25, 1920. bee Re ee Ce an es = 

Sy ee “It is” not: necessary. ‘that. ‘the: expanditires: relied. upon by a “placer Sie ge 
m2 claimant. as a basis: for: an. oil and. “gas. prospecting ‘permit’ ‘under’ section: 19 
oe leasing” act, it otherwise sufficient: to meet’ the: Seqitements: of: that: * 











bles 2 for: exercise. of. sup 
Binpey; Depembear: 28, 4 z 











oe ee | _ DECISIONS | ‘RELATING TO THE PUBLIC. ‘LANDS. 


ee ae Om “AND ‘eas: Lands-—Proseucrine Paancit—MintNe! -Ctani=Sroniow, 19, Aor a eee 
| | OF. FEBRUARY 25, 1920. eB ae Ge ae ae 


"Expenditures relied : “upon as. a ‘baat for” a: sperinit.. caer section’ 19 of Pe oor 


see oe 


ale 


: a ~.. leasing act, made by a lessee pursuant to.an agreement contained in. an oil. 
cae » and gas: lease of a group. of. placer claims, which provides unconditionally: een ae 
; a a for the drilling of but: one well, the drilling of other wells being contingent : oe “i, 
ee ~ Upon. 1 the production: of oil. in commercial ‘quantities from: the well first. to te 
Je oe. be: drilled, can: be: accredited only. to: the’ single claim. upon: ‘which that “well: ee aa o 
_ was. preposed to be. drilled, where. no other. -xpenditures were: made. walt ae ee 
El ea specific reference to. any. of the. remaining claims. baie oa ee 
 Foener, First Assistant Secretary: Paes oe ee ree 
_ August 24, 1920,° A.A. Isgrig, ‘on: yeh “of biinself aa allies 2? os 
ee “Thompson, Nellie McGannon, CoB: -Otteson, By PF. Byer, T. We. 00 
< ~ Reid, ‘3B: “AS ‘Dick; ‘Ji Le ‘Baird; aoa D.. “Welch, GC. L. Thompson, ‘and. s ~— es 
the Ohio Oil: Company, filed. application 012590, under. section. ‘19 Pe 
of the act of February 25, 1920. (41 Stat., 437 )o. fot’ ‘@ permit to. pros- ae 
Cee ‘pect for oil and. gas. upon the s. £8: Hy Sec. 15, E: 4 bs See. 22; all See. es 
Py OBE We dh: Sec. 24, NW. 4, Sec: 95, and N. 4, Sed. 26, T. 44: N;, Regs es: 
| LW. , 6th P. M., embracing 1,920 acres, Lander land district, Wyoming. ei ee 
es - With: the exception of the Sw. t SE, 4, Sec. 22° and the SW. ¥ 
es NW. 4, See: 26, the: area: ‘described was, ‘by Exectitive. order of Dez tS. 
bee ‘eember Tie 1914, under and: pursuant to the. act of ‘June 25, 1910. (36 
 Stat.,.847 y and subject: to the provisions ‘of the act of J uly. 17, 1914. 
(88 Stat., , 509), withdrawn: from settlement, location, ‘sale, or. entry, 
and reserved: for classification and i in: aid of # legislation, and placed: ino. 
Petroleum Reserve’ No. 34. oe ae eae we 
~The ‘application Is. ‘peed’ upon: prelve ‘adderted. ail placer mining ee 
Me locations, each embracing 160:acres,. alleged to have been. made from 
and including June 24 to: Jutie: 26, 1914, and prior to the above- ae 
~~ mentioned withdrawal by the’ said: Isgrig, McGannon, and Dick, to- oes 
gether with ‘Frank Ressler, “Ri Wy Hale,” Morris’ Flavin, William ae 
-McGannon, Fred Mudd, Nettie Mudd; and John. Otey, the interests" aoe 
_ of the: seven locators. inst named Having. passed | to. certain of the, ap- uf ae 
ys » plicants, except Baird and the: Ohio Oil’ Company, who: claim: cee ae 
os _ assignees ‘under a lease made. by the. record « owners of the claims tors oe 


Set CL, Dhomipsone | 





fel Prior to the filing of ‘ald application: a and: Between ‘paid caudate a 
con “February. 25 and May 18, 1920, prospecting permit applications, un- cy 

_ der section.18 of the: above-mentioned act, were filed for various: See 
‘portions of the above-described area by the following named persons: = 
jae “** O11 749, William C. Hinterman; 011750, John M. Wallace; 011754, = 
» >" Wietor Cotner; 0117 55, John: M. Snyder; 011771, William T. Bivins 8 
BY QUITE, Roxana Petroleum: ‘Corporation; 0117 80, ML ‘Marquard; cee 
011787; Lelia L. Jackson; 011788, Ira. Sherard ; 011799, Minal’ BE. 
3 So Koma 011893, ‘the Heltneee Oil Companys O11944,, Frank 8. ee 
"8751" —22—vou ee oe ae a 















Soe. M Mitchell: 011946, Douglas: E. Roller: 011965, M ethers Byers: Soe i 
oes 011988, R. C: Mathews; 011990, E. B. Schwartz: 011991, S$. W.Sheley; 9. 
eo 090994, TE, Ww: ‘Bennett ; (11998, R. C: Downie; 012030 Je Dp. Prugh 3°." 
tae 012041, ‘Harrison: Nesbit; ‘and. 012252; L. C. “Thomas. “Thereafter, 
“and on ‘October 6, 1920, a similar. application, 012893, “was Aled A by Aelita 





1 re Wiliam A. Barham: eae 
i. Following the ein of ‘the ie 19 epblication;: certain of the: ae 


UBT: — 
see ee was, shal « on oad chatges:< commencing g May 23, 1991, ne wEee 
. specord. of which was. forwarded. to the: General’ Land Office without Se 


| S ~ ggction 18. ‘applicants filed. protests against the section 19 applica-. ee “s 


"DECISIONS RELATING TO THE: PUBLIC LANDS, 2 aoe trom - 


tion, whereupon the Commissioner: of the- Genergl Land Office ‘by - ae 


oe letter of: April 6, 1921, ordered a. hearing’ on charges i in: substance ashi 2 
follows: (1): that neither Isgrig nor any other person was a. bona. 
.  afide: occupant or claimant.of any of the above described tractson 
“.. October 1, 1919, under the. placer mining laws of the: United States; 
a : 2 (2): that. neither Isgrig nor. any other person, for. him. nor his. -prede- a 
oe cessor in’ ‘interest. had. performed the necessary” acts. required under = 
. the laws existing prior to the. passage of the leasing. act. to. protect: oe 


~ gaid locations, and that neither the said. Isgrig. nor his. predecessor. i ino. 


: : . interest, had prior to February: 25, 1920, performed: work. or operated ) | 
 on.or for the benefit of the. ‘lands embraced in. the application. for 


- locations an amount equal to the sum of $250 for each location,. but 


that. the only work performed. upon said claims and locations in _ | 
good faith prior to the act of February 25, 1920, was the erection ae 
of stakes at. the. corners of the locations” Paden ane then. existing’ 


--placer mining laws, and that. after the staking and location of the 
claims, the iandes included therein’ were withdrawn. from location and. 


entry, whereupon the locations.-were wholly abandoned; (8) that. ~ 


all action taken and work. performed: by Isgrig in. the. erection of | 


“substantial improvements on said: locations. consisted i in the erection — 


of a standard oil well drilling derrick, and that said ‘work was not: 
performed for the benefit. of the locations but for. the. purpose. of 
bringing them under ¢ the relief Pov ione é of the then pending leasing 


ee by the local officers. . ne vip pe? 
Upon. considering the evidence. adauieed sit ei hearing: ae Com: os og Bie 


a - missioner of the General Land Office - by decision of: November. BB 
or ae 1921, found that the plan. for locating the lands originated: with. die . “s el 
ae applicant, B. A. Dick, who. was following. the. business. of prospectin es 
‘eae 7 and. operating oil ‘lands; that: it:had been. agreed. among’ the locators. e oe Ee 
| _ of the lands. that each should contribute $25. ‘to cover. the: cost of o sie a 


| ~ locating. the. land. and that, in addition,..each. should: contribute. an Ee 


tee additional : sum of $75 toward : sf validating” the’ claims; that after ae 
‘the payment of. $25 by each of the locators toward the location: ofthe 0: 
ee 2 eS ‘Dick ‘Brocepded: with the location of. the. Jand, vAnoluding bg ee 





poser a "DECISIONS ‘RELATING: TO. THE PUBLIC: TANDS.. ee 


ated in-T. 44.N., Rs. 96 and 97 W.; that. immediately succeeding «380% 
the location of gaid: claims, Dick locmad in the names of himself and. 
ae others: certain other claims, 28-in number,. embracing. in the aggre. oe 
'.. gate-4,480. acres situated in Ts.' 43 and: 44, Rs. 95: and. 97 Wy 3:that es 
Lo oon: Any land in, controversy’ Dick: and an asdistant, also. one ‘of: the 
- locators,’marked ‘the corners of the claims by wooden stakes,.and 
| 

| 


, the oie here i in: question, 19 other: claitis: of. 160°: acres: Seach: Sap 
| 


posted the notices;.that he also had said notices recorded; that while ne 
| * engaged ‘in that. work, Dick and Otey camped: on the: land: in.ques- 
- tion and-at the same time dug a few holes to. determine the contour. 
of the oil structure for: the. purpose: of selecting. a. proper. site Ore. ae er, 
well that that, work: was. not. intended : as: ester assessment: or wallie. a 
ee patforring. hie: work. Dick employed” ‘two: men to aio, ‘ihe. aiins' hee 
~ and prevent persons from. stealing the stakes; that the period during - so ee 
"which said’ watchmen. were employed. is’ mat: disclosed but. that it = = * 
owas testified that all work-on the-claims was completed. by September _ eee 
15, 1914) thus: making. it ‘apparent. that they: were not: employed after oe 
ioe. that date that thereafter. Dick. and. As AL Asgrig,. both of whom it) 
_ | appears were. locators, sought. to: interest’ persons: -with. capital in 
: ae. ‘drilling: the’ ‘land. but without. success, and. that. nothing. further. was. 
. done. prior: to the withdrawal of December 11, 1914; that’ after the. 
| withdrawal | no work. was performed on the laid: until 1920, and that. 
none of the locators were on: the land:except.for two “visita, made by. - 
Dick to the land in. 1915. and 1917; that no expenditures. were made 
by the locators other: than the contribution of 825. that: each: had: 
‘ subscribed toward the ‘cost of the locations. - = | 
» The Commissioner further found that on ’Odcber 97, 4919, C. L, 
me Thompson, one of. the applicants, acquired the interests of two of the. ae 
locators: in the lands, and that on or about. the same. date transfers 
_- were: made, by. others. of the locators to. various persons. besides , 
at Thompson}. that. on November. 15, 1919, ‘Thompson- acquired: a Iéase. ae ae, | 
to the Jand: ‘from the holders of the record! title, and later trans- © = 
) ferred: an. interest therein to J. L. Baird, one.of the applicants; ‘that. Ce 
on January 19, 1920, Thompson and. Baird executed a lease of the =, © 
"land to the. Ohio Oi Company, one of the applicants, wherein-the = 
as company, as: party. of the second part, agreed to drill and ‘complete ee 
. awell free of cost ta the parties. of the first, part, at Some: ‘point’ tobe 20.0 Ni 
>. selected..and: designated by the company,. provided that-the com- - - 
pany should not be required. to: commence said well until “relief, “> 
.. °° or-a@ permit, or'a lease from the United. States of ‘America ‘shall. Pe. 
ie have. been obtained. with respect: to: said. land”; that. immediately 
_.» after the execution of said lease the Ohio Oil. Company. began thé 9 
Poe 5 construction. on the land of a complete standard drilling: rig, a water -- - ~ a 
ce "ebay and roads —— to a > pablis ‘highway; | that. Saad: ee Porton 





‘ Car ‘ . 
nee, 














ee Se 
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ee oe was: ‘domipleiad.: prior to ‘February . 25, 1990, ‘at: a total: pane ae pon 

oe sof $20, 841.77, said expenditures: egadisting in detail of $4,041.37 for | 

pees eS ae ae rig} $1, 898. 03. for a water line ‘and what is denominated as the 

first reservoir ;. $329.98 for roadwork and bridges; $5,477 for well 9 

ee ~ expense and. casing; $1,538.62 for camp buildings; $7, 000 for drilling -. 

~ tools, boilers, and engines; that the expenditures for the camp, roads, 

A reservoir, . ‘water line, and drilling rig were for the benefit of ‘the ok. 

entire group: ‘of claims, and that eliminating the expenditures for 

~* the drilling rig, tools, end ‘easing, which were. properly. chargeable © 7 

a op only” to the claim upon which they: are. located, the amount. remain-- - 

ing was ‘sufficient to equal: more than. $250. For. each: claim of. the: 

3 group; that no drilling has ever been: done-on any of the claims, and ee 

ee ‘that there has: been no discovery of oil thereon.. - 

(eg setter: reciting in substance the: provisions | of section 19. ot thie ae 
te lean act; so far as applicable to the present ‘ case, the Commis- 

_... sioner held that the facts disclosed’ failed to. show that the. appli- 

: ) ants. were dona fide occupants or claimants: of the. land on. October — 
eo tadies 1919, as required by.said section. ‘He held specifically: that no - 

- .one-was in. the occupancy | of any portion: of the: Jand on that date 

and that there was:no satisfactory evidence that any of the locators _ 

. were: then claiming the land. He found that from September 15, ~ 
1914,. to Js anuary 19, 1920, no work whatever was performed on the - 

land, and that. there: was ‘nothing. thereon to indicate that any one — 


was asserting claim thereto, and that the county records were equally 


barren of-evidence to show" the asserting of.a claim; that the only. 
“evidence of the maintenance ‘of. a claim to thé Jand oe the locators ~ 
is the testimony of three of the’ locators, Dick, Isgrig, and Hale, ae 
‘to. the effect that. they had no intention of abandoning. the claims, -. 
and: that. Dick. and Isgrig also testified that after the withdrawal, 
~~ they had attempted to interest: persons «in drilling’ the land, but’ | 
ck neither of them could: remember the name of any person eho: had. or 
: been - SO - “approached ; that while. the: locators had: agreed to.con 
- ~~ tribute $75 each ‘for “ validating ” work: on the claims, none of them — 


oe had been called upon to make. any. such. ‘union. and. that the~ oe = 


ee only excuse that Dick gave: for the failure to have the.‘ ‘ validating” Me oe 
< work performed was that the withdrawal of the land had rendered . 

; “such: work unnecessary ;_ that Hale and ‘Dick: testified: that. the: ‘loca: ne wee 
~.. torshad not taken into consideration the cost of drilling the land 
| _. . themselves as they were. expecting to have the drilling performed « on 


/ a royalty basis by some possible lessee; that’ one’ of the locators, | ~ 
os Mrs. Nettie F erguson, formerly Mudd; testified that she ‘and: her oe 
“-. late husband, also. a locator,’ thought that their: rights under the 

| locations: had been terminated by the withdrawal. of the land: and tee 


eae . 5 oo ‘on : that. account, she had, sold. the: rights: of herself ane nd set Io 
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- oS bate Bi Juaband: fo. ©. L - Thompson for $25. Jn conelusion the nO: - 
tee et said: ae : oe 





“To éonstitute one’ a. ‘claimant’ ‘of land, ‘there must’ ‘exist: something 1 more ian ase 


ee er “mental state: which’. is: known. only to:'the person hhimself.. ‘There:must be 
Le gome- definite. action. ‘on: his" ‘part: toward. the: assertion of his: claim.::.In the - ae 
_ present, case, there. is. no ‘evidence, whatsoever, to support the: testimony Of RR 
_ .- Dick, Isgrig- and. Hale that they. were. claimants. to the land. on..October:1, 00° 0 0. 
Lae “1919, but on. the: contrary, the circumstances. clearly indicate an abandonment. eee 
os of the “ela ms. long. prior ‘thereto. It follows,. ‘therefore, ‘that the: applicants.) 60 
4 >. “under section 19° were not bona fide Oeeuparta’ or. ‘claimants on. October 1, 1919, eo ee 


3 ee their application. must. be. rejected. . 


: . Appeal . from that. decision : ‘is filed by the s Urblestons: and; in- ae - suse : 
~ nection’ therewith> a “motion for. reheari ing, to enable them to: show. ee 


ee by additional evidence. that efforts. ‘were. made by the locators, at vari- ee 
aa “ous times. between. the fall of 1914: and. October dy ‘1919, to lease the: . fe, iat 
, ~~ Tands 3 in question for drilling purposes to: individuals whose names ma 

are given, or to secure its development by other means. “In support. 


of said motion for rehearing, there are filed the joint affidavit of bohes 
| Nellie E. McGannon; Frank Ressler, and. RW. ‘Hale, and the sepa-. 
rate affidavits of. J ch C. Tanberg,. E. KF Gallagher, Henry CG: ‘Bealor, | vs 


2 Se O. A. Carper, Nat Levi, and A. A. ‘sgrig. Mrs. McGannon, ‘Ress: 0. 


| . a ler; and Hale aver that: during: the month of. April, 1915; ‘they. met ate 
ee Thermopolis, ‘Wyoming, one J. C. ‘Tanberg, and coriferred with him. 
relative to: leasing certain lands ‘situated on Gebo. Dome, and which: | 


; had been located as oil placer mining. claims in June, 1914, by them- 


. selves, Isgrig,. Dick, Otey, Fred and Nellie Mudd; ‘William’ Me- ~ ee 


i? Gannon; and Flavin : that. said conference: resulted i ina lease of said 


lands tb Tanberg, by. an: ‘instrument: dated. April: 99, 1915, a ‘copy of , : os 


which i is annexed to the affidavit; that Tanberg - was inable. to com: 


_-mence the drilling of a well in acébrdatiée: with the-terms of ‘the: ee 


- lease, and on June 21, 1915, conferred with the affiants with a. view ve : 7 
to securing an- extension of the time within which to commence such 
‘drilling operations; ‘that. as a result of said’ further conference a 


as supplemental agreement was” entered into’ with Tanherg. Ju une. 21, = a — ” . 


: ae 1915, a copy of which is attached.” E : ke 
| “The instruments, alleged copies: ‘of. arhiati are attached: to ie ‘athe - ee Bors ae 


o : : ? aavites purport. to: have been signed. by C.°W. Ford, attorney* ine . 
~. fact for B, A. Dick; and by John Otey, Fred Mudd, Nettie Mudd, *..2 0.2.0 


ne ‘Nellie. McGannon, in: her own ‘capacity. and. as: -gdministrator of the: | came 


estate. of W. H. McGantion® “Maurice Flavin, Frank. Ressler,-and 
Pes RR, W. Hale, all: locators of the ‘claims i in. question. The affidavit: of a ee Poe 
one Johny: Tanberg i is corroborative of that of Mrs. ‘McGannon, Ressler. a 
-. and Hale, Tanberg. averring: that ‘he was the person named as the = ~~ 

party of: the: second: part.in the. lease : and eupploriental agreement ae 


ee referred to in’ the said Joint: affidavit, 
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oe kK Tsgrig avers” s that: hei is one: of the locators’ of’ ‘the: ee 4 


ine question. and that he endeavored | on. several. -occasions -to. ine 


terest. parties in, “the Jands" eovered . ‘thereby ; that in. the | years. Ces 


oe SOS and 1916 he sought to. get one. Nat, Levi; who. was. an oil. - re 
ee operator. and producer, then drilling wells on what: is known | ae 
ue ee as the Waugh anticline jn the -county ‘in which the land is” ia 
-. situated, to agree to drill | a well. on Gebo. Dome, : comprising the de-.". aa 


scribed lands; that Levi did agree to drill. the Gebo. lands after the : 


roe a " : sompletion of the fourth well on the. Waugh anticline, but. became. Oe a 
soe financially unable to undertake said work; that: affiant i is acquainted Gree 


a. with. one J. O. A. Carper, who. is by profession. a mining engineer ; 


See : that. in the years 1917, 1918, and 1919, Comper was: frequently. in eee 
fe ar and gas; ‘that during anid years aid ¢ on frequent occasions a amiant, oa 
- sought: to have him. lease the lands.on Gebo Dome and agree fo 
drill a: well: thereon;. that affiant | is. acquainted with. one Henry | re 


ae ‘Bealor, a geologist and. mining engineer ; that in the spring of 1917 


eee -affiant was. employed by said Bealor while. he -was making » an, ex- 
- + amination’ of lands in the vicinity of Gebo Dome, and at that time © 
= -_affiant informed Bealor. of his interest in said: lands and endeavored ae 
~~ to interest him in accepting an oil and gas lease for the purpose. Of 2 
~ “drilling. upon said lands; that. affiant is acquainted with one E. FF... 
.. ... Gallagher, who is assistant. treasurer of the Mutual Oil Company; ae 
“that. during the year 1917 witness: met. Gallagher in Greybull, 
oe » "Montana, and endeavored to. ‘induce. him. to accept an: oil and. gas. es 
~~, lease upon Jands located by affiant. and his associates upon. Gebo ~ aes 
~ Dome, which’are the same lands as those described in the application; > 
ee” that. in the. year. 1918 affiant. met Gallagher. a ‘second time at ‘Ther- © 7 as 
Peet mopolis: and endeavored to:interest him in accepting an oil and. gas 
-.- ©" lease for said lands; that affiant also endeavored to have Gallagher 
as negotiate with the people that he represented and who were at that 





oe, time engaged in. exploring and. developing oil lands, for. the ‘Purpose — aS 
oe of interesting them in drilling said lands. ~ ie ee 
ao eee, ELF. Gallagher avers that he is assistant. treasurer ue thé. Mutual a hates 
at Oil Company and is. acquainted with A. A. Asgrig;. that. during: the- se ee 

.) year. 1917. Isgrig came to affiant. and ‘stated that he. and his asso- 


arene —ciates had. located, under the. mining laws, lands: generally known ag 0, 


ee Gebo. Dome; that affiant was familair. with said: lands; that. Isgrig 


ee 2 at. that time endeavored to induce. the affiant: to take an oil and:gas- ae 
"lease for. said lands, and to agree to drill a well. thereon to deter- * rg es 


mine whether or oe the: Jands were. oil. bearing; that: Isgrig, at that — eee 


ce | : time, also sought. to get. the. affiant: to. negotiate. with people. with - ae 
os whom he. was” acquainted, to. see ‘Gf: they would agree to.drill.a =. 


: oe, well on said lands; that. affiant, met Teer. seein during: ¢ the FORE ; 
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oe 3 1918, at: which: time’ Tserig again ‘offered said lands to affiant “under ane ee 
eee “an. oil. and: gas: -lease. eae 
ae Henry: (om Bealor: avers that he. is + Hoaqininiteds with. ie A Tagrigh <> esenrer: 
eo eS thats ‘in the spring’ of 1917: affiant’ was working - in= the: Big Horn. 8 
a Basin‘ ‘country, Wyoming, and: there: met: Isgrig, who: talked with = 
ate ~affiant about certain’ ‘oil’ lands: ‘known as Gebo™ ‘Dome, which: he 99000" 
“4. represented’ had been located by him’ and his’ associates; ‘that Tsgrig. 085) 
+ then: offered’ to lease said lands to: affiant for the’ purpose of oe ee 
a : Ing: ‘thereon. to. determine whether or. “not: they were. oil bearing ee Ee zi 
~ that said negotiations took: place i in the. vicinity of Gebo: Dome, where on ae 
Y Isgrig was assisting-affiant’in’certain work at that time. Pea 
JQ. AL Carper: avers ‘that: he’is acquainted with A. ve Tegeiy, or. 
ie Sand is’ familiar with: the: property. known - as” Gebo: Dome; “that in ee os 
_. March or ‘April, 1917, ‘affiant: visited that section in company with Cen 
oe Isgrig; ‘that. Isgrig” mentioned ‘Gebo- Dome and pointed the same 
— out-as: being property: located’ by. himself and others prior. to. the’ ee 
: withdrawal, and. offered: to” lease said property to. affiant or those-. sate 
whom the ‘affiant. represented ; ‘that. frequently. thereafter, and dur- 
_--ing the years 1918 and 1919, the ‘affiant was in that’ section, and at) 
, that time the property’ was offered to the affiant on several occasions. |... 
_ *SNat Levi avers that he is acquainted with B; A. Dick.and Art 
“laprie; that affiant. had a conversation with Dick and Asgrig relative Stee 
to” ‘drilling Gebo- structure: for them. during” the year 1915; that in - 
the same: year ‘affiant went to Isgrig and. was shown the boundaries. vite 
of ‘the land contained | ‘in, Gebo structure} that affiant agreed with: | 
| ‘Dick and Isgrig in 1915 to. drill said lands as. soon as he had ‘fin-. oe 
ished ‘certain drilling: work in’ Cottonwood, where affiant then-was) | 
engaged | in’ drilling; that it was" ‘the affiant’s intention at. that time cae ie aie 
to drill. said ‘lands as agreed but that. the war conditions as ‘tO hoa 
_ finance made it impossible: for affiant to comply : with said “agree: eee 
Ament, and that. he so notified. Asgrig i in 1916.. +o eee 
As ‘the: Commissioner comrectly: finds, ‘three. of the locators, Ts ae 
. “patmie ‘applicants: “toatified: that ‘they. re never haa any. intention - oe 
2 Oe abandoning the ‘claims, Dick: also. testified that. Trom: time. tO pes 
_.. time efforts were made to secure .a lease of the. land witha view 0 
«to drilling and developing it. for oil, on a royalty basis, but that = = 
“s.. -prior to. the: lease of November 15, ‘1919, to Thomson he had Been. F808) 
_ unsuccessful. “‘Asgrig testified. ‘that he, too, had. made efforts a 
es ~ different’ times ‘to interest. ‘people: in ‘the operation. of the. land and oh 
to, secure ‘a “Jessee therefor, but. that: until. the lease to. Thomson he 
“had, not: succeeded i in securing a- ‘lessee. Asked to state the- number oo. 
0s of times, from the dates of the locations until 1919 they sought to. 
secure some. one: to develop the lands, he said, At. different: times © ane 
: at ee tried | to. interest, ‘People; who ‘were in: that. Hine: of business, “08, Le 
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eee losking. ‘for: Aceitone. ‘for. developing - oil. dands; and L talked to a : ae a 
ee number of different people; Ican not. recall: all of them.” ore 
+ -+ While. it is testified. by: several ‘of the claimants, as’ ‘above stated: ee 
ea ‘that they. had-no intention of. abandoning: ‘the claims, mere. verbal * 
evidence’ of lack of intention to abandon can not be accepted by the. *.-». 
er as Department. as. sufficient to: establish: a continued: assertion of claim ean ol 
--» to oil placer mining. locations. between the date of a withdrawal of =. 
the land and October 1, 1919, with a-view to showing the existence 
of the claims as. of. that ‘date: Here, however, two of the locators. 
a testified atthe hearing that they. had: at various times after the with-. a ee 
eee. drawal sought to. interest. others. i in. the. development: of the Jands i in ny a 
= ~. question, by. lease or otherwise. Tt. is true that. the. locators who so. eee 
_... testified were unable. at the. time ‘of.the hearing: ‘to.name the persons 
.. they had. so approached, but the details:of the: negotiations to that ~ 
_. end are now furnished in the affidavits. hereinabove. referred to accom- =.» 
ee panying the appeal, and: the. ‘Department i 1s of: opinion that under all or 
the circumstances the allegations. contained i in said affidavits: may be en ie 
a - accepted as true, unless they shall be. denied by the protestants and a oe ae 
further. hearing . applied. for. An. the absence, ‘therefore, of such 
he denial and application | for hearing, the Department will accept: the: Pied 
°° game as showing a an a assertion | or. claim to the land ee the locatarso Ons os 
; / October 1, 1919. a ts ae 
| ltl is urged by- the: ietine that, in “any event in view Poet the 


oe ae provisions of.the act of June 25, 1910. (36. Stat., '847);, popularly : 


known as the. Pickett Act, and of the cwithdrawal. thereunder of the. - 
a ~~ Tands: here i in question. by. the order. of. ‘December 11; 1914, the claims" ee 
are not appropriate bases for a ‘permit, under section 19 of the leas- = 
ing act,. because at. the. time. of. the: withdrawal and for a period of oe 
/ more: than five years thereafter, there had been a-total want of dili- =~ 
ae gence in the prosecution . of work thereon looking to: the. discovery - ee 
_.. of oil or gas; that. the provisions. of said section 19 should.be read. 
2. and construed. in the light of. the first proviso to section 2 of the 
-.. Pickett Act, and that if so read and construed, it. requires that a 
 elaim, to be available thereunder, must be one upon which there had ae 
oo been. at all times, from. and ‘after the. date of the withdrawal cover- 
. ing the Jand, continuous and. diligent prosecution of work looking to- as, 
5 * athe: ‘discovery. of oil « or ‘gas;. that if such work was not ‘being. prose- ee cee 
=") cuted: upon.a claim at the, date of the withdrawal, or, if- then so = oe 
ae oe prosecuted, it was not ‘thereafter. diligently ‘continued, the: with- =~. 
Pe drawal : attached, thus extinguishing whatever rights. the. claimant Of 2 
the location: may otherwise have had, and 1 rendering: the sccaeed Oe 
ee absolutely. null and void, for all purposes: - : ee es et 
ee. Phe Department i is oe impressed with the adiindiess: of that: con- eae 
re ‘tention. It is.true that the ‘said’ ‘proviso to section Q of the Pickett. - a 
Act except from. the operation of withdrawal made thereunder, ao, 
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only those lands: included: in soils anid gas “[oeationg’ wanting i in: ee oe 
- covery: upon. which, at the date of the withdrawal, the claimant:was 4. 
engaged in the diligent prosecution of work leading to the discovery ee 
_ of oil or gas,.and only so long. as the claimant. should continue:inthe = 
diligent. prosecution of*suchwork.: ‘It is also true that a claim tobe = 
entitled. to recognition under: section 19 of ‘the: Teasing act, must be 
“one initiated while. the: land: included: therein was not. ‘withdrawn. a 
- from oil and gas location, and. with respect to. which the claimant. _ ee 
had “ « previously. performed: all acts: under. then. existing laws neces- 9 
- sary: to valid locations thereof, -except to.make discovery, and upon 
which discovery had not:been ade prior to. the passage of this act.” 2 
- Notwithstanding, however, .the said proviso to the Pickett, Act: and hy 3 
. the. employment in section. 19 of the word “ valid’ in’ defining. logan 238 ee 
tions. lacking. discovery. that - were: intended. to be made. ‘available as. Ree bos 
bases: for. permits. thereunder, the. ‘said. section, in express. terms, . ee che 
-requires an expenditure of not. more than $250.upon or for the bene 


| . fit of the location to entitle .it to such recognition, and: yet: provides... | ee 


in effect: that, the claim must have been initiated not later than Octo- =. 
‘ber :1, 1919, a. point, of: time: 147 days prior to: the. approval ofthe: * 2. a 
leasing act. The cost of diligently. prosecuting: work: looking: to the. 
_fliscovery: of oil‘or gas upon.a. claim: even: for, that. limited period, ‘ton. 

-say nothing: of the. period: covered by withdrawals of vast areas of the 


“public domain, wherein. cunperfected: oil. and gas” locations. are. situ- 
~-ated,. -would: manifestly. far exceed the : amount. of. expenditure: pre- 


Sacribed: by: the: section, and that- fact: affords: conclusive proof to the | | oe 
: Department. ‘that; Cotipress: did not contemplate. that: to’ entitle Qe 
~“¢elaim to be deemed valid within: the’ meaning. of the section, it should 


be one upon. ‘which there had been a ‘diligent: prosecution of work - : 
“poking to the. discovery. of. oil. or gas. from the date of a petroleum : 


withdrawal: covering the land. to. the, date of the leasing. act. The. oe 
- Department is of opinion, therefore, that. the terms of the first. pro- 2 | 
_viso to section 2 of the. Pickett. Act. have ; no application’ to claims os gee 
sought to be made. the bases for. prospecting permits under section 19,7. . 
of. the leasing. act, “but that such locations are entitled. to be. deemed See 
valid for the purpose of said. section if, all other tequirements haven oF 
ing been fulfilled, the claimants thereof: had, ] prior to'any petroleum ee 


— 7 - withdrawal covering the land,. and, outstanding at. the. date of the — oS 


approval. of. the. leasing act, in. ‘good. faith performed all. acts. with - ee 
respect. thereto. ACERRATY.: to ‘the: matter. of a valid: location: cept, Rare 


+ digoasery, work. 





.. It is also. urged by the: ‘peiachania: “hak. ‘the expenditures. ‘elie pe 
~ upon by the. section. 19. applicants are: not: available. asa basis fora = 
_ permit: because made apparently: without. ‘any reference to. the’ ‘satis. Ae 
_ faction of, the requirements of the mining laws, but solely 1 withaview == 

“to. 9 complying » witht the: terms of. ‘the: then pending by bill, which i having: eed 


+ 
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ae a that t me. passed one. sof the Hocess of Congress, shortly. icine ee 
oe became with some’ slight modifications; the: leasing. act. The:Depart- = 

foment, however, finds nothing: in:-the provisions of said.section 19 

x that: requires or contemplates that such expenditures. should: ‘have a ed 


.. been made for. the purpose of ‘securing: a patent under-the mining =~ 
oe Jaws, section. 19 prescribing merely - that. any” ‘person who,’ having fae 
ee complied with: other terms thereof, and who, prior to the passage of ie one 
oc the act, “has. performed ‘ work or expended. on-or for the benefit.of ~~ 
Le, such. locations. an amount equal: in. the ageregate of $250- for. each 


ee a location if. application. therefor shall be:made within six “months. : ee 
ee from the ‘passage. of this act -shall be entitled to prospecting permits — oe 
thereon.” The Department. is of opinion, therefore, that. the meen ne 


2 zs mentioned contention. of the protestant is without: force. ee 
_ While the cost of improvements : so made may. be eoedilad a eee. 


i: ie fulfillment: of the requirements. of said section 19 as to expendi- oe 


: tures, and while a large sum of money: is: shown. to have been ex- 


| i, pended. by the Ohio Oil Company, upon the: land, said expenditures | 
appear to have been made in pursuance of an agreement dated J: anu- 
~ ary 19, 1920, , by and between C. L. Thompson, the lessee of the claim- ~ os 


ants, and do Ly Baird, an assignee of an-interest in the lease to 


ae ee Thompson, as. ‘parties of the first’ ‘part and the: Ohio © Oil Company, ‘as 
arly of. the second. part, wherein: it is stipulated i in’ part: as follows: 


SECOND: ‘the party ‘of the second part hereby agrees to, drill’ and eariplete 
- a well free. of any cost and expense. to the’ par ties: of. the first: part: at some ‘point. . 
to be selected and’ designated by: the: party: of. ‘the : second part. upon ‘the above... 
; described. lands, -provided, however, that: the party: of the second part. shall not: 





be required: to ‘commence said. well. until: relief, or a permit; or a lease from the. ; 


United States of America shall have been. obtained with, respect to. said lands. ° 


‘THIRD: in the event that the above-described well, when completed, shall)’. 


Ne a “commercial oil well, ‘the party of ‘the’ ‘second part agrees. to diligently 


— continue the: work of developing and operating. said: ands: for ‘oil-.and gas pur- 








7 poses. as fully and aS: rapidly as As: consistent. with good. business management. : 


_ ~The said agreement thus provides unconditionally for the drilling 
See but one well upon: the area: included in the claims ‘here‘in question, a 


~ the drilling of other wells. upon the ‘property being contingent upon. - a 


oe _ the production. of oil-in commercial. quantities: from the well tobe he 
“-.. first drilled. “The: company selected : ‘a point in: the SE. 4:of Sec.. QB fon 
or embraced in: the: claim known‘as the McGannon Oil and Gas Com-. Aca 


ee ae pany placer as the site. for the: ‘sinking of the well: ‘proposed tobe 
“first drilled, and in view of the fact that the company was not: under ees. 
oe oe unconditional obligation to drill more than that. one well, the Depart-— ——. 
oy ee ment. ig. clearly: of opinion: that: the: expenditures made by the com- a 
- a pany ean be properly accredited only. to the’ single claim upon. which © ee a =. 
oe that well was ‘proposed - to ‘be drilled: ‘No: other: expenditures. have ow. 
re ae “been made. with. see eae teference to any. of ‘the yemmning: “eleven . Pe lle 
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a ne - oe 19 of the Teasing: act have: nbt: been: fulfilled a as sto: them: and 8 : | 
th a toe the extent. of- said: claims, the apphéation must, in any. event, for ce Rats 


ae that. reason: be: rej jected: Hae 





~The expenditures,’ aoe ‘upon: or. for: the: benee of: ‘the: bevel 2 — ee. 





oe ‘McGannon Oil Company placer are. clearly sufficient, and unless the = 
allegations. contained in the affidavits accompanying the appeal’ shall ~ ce. 
‘be denied and disproven’ ata, hearing to be applied for by theprot- os 
_---estant, the application: will be allowed to‘the extent of the SE: 4, © 0°. 
See. 26, embraced in said claim, upon which the drilling | rig erected ie 


‘ . : : by: the company is situated. As thus’ modified, the. decision. io ome we 
_» from i is rips oe ee ee UUEE 


oe aM 1922. ee ee 


ageeree os 





“ COTNER. ET AL. v. ‘IseRIG ET AL, : ae, pepe 


; ss Motion’ foe  vehisdving: of departmental. ‘decision of: ices’ 10, 1992, oe 
a 4. Dey 224, y denied: ey First ‘Assistant, U Secretary. Binney November a 





a B. BRADLEY. 
os . Decided August 16, 1922. a foe 
= Om: “AND ‘Gas: ‘Laips—Mrving Sita numoians— Oss - 
| -Estorret—Sectiox 19, Act. or FEBRUARY. 25, AQ20 eee ee 
7 _ The claim of an applicant. for a lease under the relief ] provisions: sof. section. 49 ae 

aE of. the act of February. 25, 1920, who asserts in support. thereof an. inchoate 

Fight» under the » placer’ mining. ‘laws, put. who during. a@ ‘period. of several. ... 

_. years: prior to October 1, 1919, never, having: ‘mate a. discovery: of oil or. gas, eure 
= Stood | idly: by” and without protest - permitted” others. to acquire’ apparent. eg 
is title, and. deal with it.as’ theirs,. and ‘as: though. he had. no. right, must. be: 

‘treated as an abandoned. claim, not. entitled to equitable consider ation Junder’ 

that section. : ot ve . aa oe Me Bal onde ees : 


Cover | AND. ‘Deparrwenrar. Drotstons Corp | AND. ApPLinp. oe ook | a: cE rage 
"Cases of Galliher v, Cadwell (145 U..S., 368), Moran we ‘Horsky’ (178 vu ‘S. * Soe 
_ 205); and. Burke eb al. VY steel et al. Ce L.. D., 4 OBB); cited. and 1 applied... . oo beens a 


ee Fk Fan, Secretary: 


Pap 3B. Bradley. ie AES froma a Y decaion of the ‘General ie ce 


a 8 Office rejecting his application 026677, -Douglas,. Wyoming, ‘series, oe : : 
- for an oil and. gas lease under section 19 of.the act.of ‘February. 958 oe ae 
1920 (as Stat. ABl dy embracing: all: of Sec. 36, T. 40 N., RB 18. W. , eo 


oth P.M: 





~The tract “davolved: was Gacluded in. acces. ‘Petreléam, “With: ao seg ee 


oS es ‘of September. 27, 1909; and..was included in Petroleum a8 


- ‘ — Reserve No, 8 of July 1, 1910. ‘On April. 2, 1920, the land was. desig-” 
oe nated. by. the. Geological. Survey. ‘as. “being. within. the: producing. 
ie ae geological a structure of. the: Salt Creek oil field. | 








- “hig “ 
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In support. of. his. application for. ‘lease. ‘filed: ‘Rapist: 25, 1920, 7 ae 


eae Bradley alleges that on April 18, 1890; said lands ‘were located under <a 
oes 5 the placer: mining laws by an aeeocation: of: eight. persons who. filed ~ ae 
econ _ claims on each of the four: quarter sections; that immediately theres 2 
- = after: the: locators went into possession of: eid claims and commenced. ~ 7 
_ and continued’ to perform work and labor thereon for the. protection, ee wae 
of. their claims; that-prior to the withdrawal of September 219002 
wt said claimants race their. successors performed each:and every act 9. 
on. necessary to perfect valid: placer. mining locations but had not: drilled: eS 
ee any. commercial or. producing. well; that in the year 1890. and inmany  — 


a subsequent. years the locators. and claimants. by means.of excavations 


: ~ made by them on said mining claims: had disclose a the actual ee oe: 
“- istence of oil i in each of said claims; that: on April 18,1890, and for > 
: many years prior. thereto,. the ee Jands’ were well enowa to be, 

mineral in char acter and to contain: deposits: of: petroleum and. like: :. 


mineral. substances ; that under the: act of: Congress of July 10, A890,: 2° 


we oe - providing for the adiiscion of the State of Wyoming into the Union, afi 7 


sections 16 and 36 of. each township in said State were granted to. 


=. the State for ‘educational: purposes, with the provision that. mineral oe 


dands were exempted from said - grant; that under the above-men- — 
tioned grant by Congress’ the State of. Wyoming had assumed to own 


and’ control ‘all of said: section 36 above described and had attempted oo 


~~ and pretended to lease the samé from time to time for oil and gas 


| mining purposes ;. that the Midwest Refining Company’ and ‘various 


subsidiary | companies, and, persons, now claim to. hold. said. section 36 oan 
fae and to. have the right. to the oil and. gas products thereof under: and by. 
virtue of a pretended lease given. thereon by the. State: of Wyoming; oe 
that said corporations and persons are now holding possession of all = 


of said lands and have drilled and are: ‘drilling largé numbers of | 
wells thereon, and have extracted and are extracting and marketing 


| large quantities of mineral: oil from said land; that-no right, title, or | eee 


--.. interest in or to-said section 36 or in or to the oil: therein have passed ee eee 
‘to the State of Wyoming under the above-mentioned'act of Congress, 
oa and. that the several corporations. and persons now claiming the right Coe a 
a ee to the. oil, as aforesaid, have no right, title, or interest in or to the. = 
games that the applicant, Bradley, had. acquired. all-the rights, title, = 
and interests of the locators and claimants of the several -oil. placer’ °°. 
ana “mining claims, and.is now and. for a long time “has been the sole =. 
or o> owner: and: claimant: theréof; that commencing in ‘the year 1890 and. 
os). continuing to the- present. tine. this applicant and his. predecessors ne 
-.-. dn interest have expended: in. the aggregate approximately $9 000. 
ae upon and for the benefit of each of said four placer mining claims. 


On October 7: 1920, the State of Wyoming filed a ‘protest: against ae 


oe | ea m : "ahah application alleging in. substance that the land was not Known _ ; eS 
ae pee! to be. ‘valuable. for mineral. on che 10; 1890; that it is not om eo 
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: -. “entitled: to. a lease: or. permit. thereon. : ey 
-On ‘November 22,: 1921, the: ‘Genial Land! Office, ‘afler 6 an. re eo 


re er ation’ of: Bradley’ Ss: ‘application, rejected. said application as to.the ~~ ee ees 
oe west: half: of section. 86, because, of the failure’ of the: applicant. to” oo 
= show: title to the same ‘and: required as’ to the application. generally ee a 

cee ame additional showing, first, as to the work and. expenditures on the oe 
. _. claims, second, as to ‘the: Bona: fides of Bradley’: s claim or occupancy 
> of the land.on. ‘October 1, 1919, and, third, as to the facts which would. ee 
| warrant” the ordering of a. hearing j im an. attempt to :dispossées, ue A op see 


a 2 State: and. its. lessees. ee ee 
oe Replying to these: requirements, applicatit: Bradley filed } a ‘supple: ee a 


7 2 “ametital, showing which was: held by the General Land Office to be in- : ae : 
ee sufficient: and. on Febriary 23, 1922, his application | was. rejected” ce cee 





oe land: ‘of: ‘che: ‘United States, having been ‘granted: to” the. “State of. a : 
- -. Wyoming by the act of J uly -10, 1890, and ‘that the. applicant, J Oe 
«> Bradley, has no interest in, title. to; or claim to said land and i is not a 





em its. entirety. ‘From this: rejection Bradley nae appealed; Blewinge . : oe 
numerous. grounds: of error. ee 
As set forth in the: ‘decision of: the (Canoe Bradley. has: 


de. failed: to show. that. he-is the holder. of the mining: title to the west. oe 


half of section. 86, and the rejection of the. application as to this’ mo - 
tract. was in. accordance with. the established. ‘practice. of ‘the Depart- DA ae 


ment. . Burke e al. v. ‘Taylor et al. (47. D., 585). There j is nothing - 
in. the appeal which . Challenges: the correctness of this. Doron of | 


~ ‘the Commissioner’s:decision.. oe 
. The supplemental. application of ‘Bradley ee that from 1890 ns fae 
a i910, the annual. work. for-the. benefit of the claims -in- question con- 


“sisted” of. making’ and maintaining | ‘wagon roads and. bridges, “i 


conjunction with other claimants, between the’ town: of | eam “i S 
Wyoming, and. the. Salt..Creek: field, a distance of about: 60 miles; 
that: for ‘this: -work . applicant. and. his. associates: expended. about) 
$100- per year: -for- each: claim ; that. commencing in .1889, they. also ee re 


ee excavated. a. number. of drifts and shafts: to a depth. of oa 10. fo: 8 i 


en Bt feet. on: each. claim,. and: proved the. existence of oil in said. lands. ee 
“It-is further. alleged. that in 1911° or 1912, the present: lessees. of. oe 


“ie he. State of ‘Wyoming and their predecessors in interest kept all =. 
: mining. claimants off. said. lands and’ maintained: a guard of atmied {¢ 272+: 
o es men whose work it. was to: prevent all: “placer mining. claimants. from | oes 
eas entering upon or doing. any; work. upon said land; that applicant was fe st 
told by said: parties to keepsoff said land and: the reputation of, said Sad Se 
“armed guards. caused applicant: to. remain. away from: said’ Jand. ‘to ee es 


a avoid | trouble... Ce 
It is. further. falleced: hak: spokienh procured the: advice ‘of Pie ee 








: me . 7 onic to the effect: that ‘after the withdrawal in 1910. there-was’ ‘no es es 
ee ‘peed to, perform annngl. work : in, order. to. hold said claims, and apply eee 
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SF ad cant. a gnone on this. ndviee: that appligant 3 never had: any. ae 
a ~~ tention. of. abandoning said. ele and that the lessees of the. State Ae 
ner - of Wyoming had often. tried to. prodire: a conveyance. of ‘the pening ea 


: In: support of his ‘allegations that tie: orant oS the. State did ‘not es 


Nala oe applicant alleges. that he and his associates were.in possession 
“oof all of said land at the date of the act of Congress, of July 10,. 
Sa emaener (108 cand that: they had performed - all ‘acts requisite to the parted. ed 
Os ton, of valid placer mining clairns including. the making of'the diss | 
eke covery. on.each of the claims; that he can: produce: much :proof tend- . 

© ing to show that said land was’ ‘known to ‘be oil land Tong. PR tO: 2 8 


3 the act of July. 10, 1890.. - a e. 
~- On the basis ot this. aorae Bradley. Contendea that a: shoaritis : 


: es hala be. ordered: for the: purpose of. determining whether. ‘or not | : 
“the title: passed to the.State under its grant, and. in his appeal he 
eis contends’ that a: hearing should have been: ordered between himself. ge 


| and: the State before any. decision was. s made as: sto > his fights: a 


a : the. present application. 


With this view the. Depertinent, can inate agree. een. were the 


- Jand unquestionably. public: land, subject to lease, it: would. be mneces- ee | 


- f sary for the applicant: to.show: that he. ‘possessed. all the qualifications | 
~~ required of a lessee, - under section 19 of the leasing act. That appli- 


cant: contends there i is Bw doubt: as. to the Government’s title renders . 


.s 1t- more. necessary that the. applicant: should. show. qualifications en- 


| titling him to a lease before puting the State and. its lessees to ae 
-. expense of a hearing. | Ss 
or Considering, the: aca, alleceds in: “thie Spolicetua is oa a case 
presented as: entitles ‘the “applicant: to. the relief sought—a lease | 
: under section 19 of-the act?» a os 
. The work: which applicant performed on. ie iandl during’ ‘the 
twenty years of his asserted. possession consisted’ of the digging’ of. 





-a. few shallow tr enches or holes and assistance inthe construction _ 


2 : and. repair of the roads..and bridges leading ‘to. the. ‘claims—work : i. me 
a which tended but. slightly, if. any, toward the discovery. or: develop- a 


rs ment.of-mineral inthis land: That there was a discovery ofoilby 
~ this: applicant sufficient to. form the basis of an. application: for. oS 


| S : ‘patent: can not be.accepted... It is admitted by him that no produc a Pe ae 
_ ing oil well had been drilled on ‘the’ land prior ‘to the time the = 


~ lessees of the. State: took -possession. From 1911 to August, 19205 ooo . 


* ss “the land’ was in possession | of the State of Wyoming and its lessees, - oe 
ae and during said period no attempt was made by this applicant to... - . : 
ee 0 upon it or to.seek redress i in the courts for his alleged ouster, or — ae 


on, 2 in any other way. to: assert claim therefor. | ea nner 
‘During this ‘period a large number of male had Bean drilled by ae 





: he as “the State’ S lessees: and the vals: of the land for oil had been oe oe 
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8 Sa dhoin’ ye coffiéial: reports, of. this. ‘Departinent, the. ce a the ee 
~o * date .of. this: application contained more than thirty producing Oe ee 
ee _ wells—the first of which was completed in 1912—and the. daily prow eS 
.... duction therefrom:amounted.to.several thousand barrels of oil. The... oe 
.---present value of the land runs into millions. of dollars, to which oe 
cee value - this poptennt: neither contributed nor is. in any ole eae a 
a sponsible. - eo es a. ee 
a All of: this. developiieat 5 was . Hhodi: to: Bradley: aad iotwithe. aa 
rere standing he now alleges his placer claims were valid in every respect, 7 
oe he made. no. attempt whatsoever: to: go ‘upon: the land. nor: to enforce Sa 
— his alleged claims. _It further. appears that he ‘procured. thé, advide.” 3:7 
ne Ot attorneys. as to his. rights to the lands, but nevertheless stood idly ©. a 
_. by-and. permitted, without a word of ‘protest, the. expenditure: Cf 
aes thousands. of. dollars in the: work, of. development. ‘He now ‘asks 
ee that. ‘the Department grant. him. a: lease: by. which he. mney obtain ee ect 


‘possession of wealth which. others have produced... 


ago 









Was it the intention of: Congress. by section 19. of the ieee act, 2 phe 


i tO: grant rights to-a: claimant: under such. circumstances?” Section | fe 
| 19 of the act i is sone 2 of the reliefs sections wherein n. Comptes endeavored ae 


“sisting. laws.” But ‘Giers is no. | idication’ in any OE hess sections ie 
- of an, intention. ‘on. the ‘part ‘of. Congress, to: depart. from thé long 
- established principles’ of. equity. ‘Section 19 of that act. provides ~ 
that a lease or permit: shall be granted to any person who on October - 

_. 1, 1919, was a bona fide occupant. or ‘claimant’ and. who met. certain - 

i other prescribed conditions. Had this applicant. attempted on Octo- - 

~~ ber 1, 1919, to enforce in. court. his alleged rights against the State _ 

and. its lessees, would such rights have ‘been ee Clearly — 


not. 


inaesd, if the matter’ of laches * éan be recognized at all, it. is. difficult, nae A : 


oe: © very. ‘pirate! state of facts: ‘dbitained in. ‘the case ‘of Morik:: Cer we es 
coe Horsky: ( 178 U.S., 205, 208), wherein. one who. had located a mining ae 
_ claim on: Jand., ‘which, was later included within a town site patent,, ee ee 
~ had: permitted a purchaser | of: lands. from the town site trustee: torn 
oe occupy. said land fora: period. of. fourteen. years, and then had: sought.) @s.- ee 
tr set, su his claim under the 3 ee Jaws. “Ini its s decision the court sie Pe eee re 


a : ith: 


as pendently. of the. ‘question: of: jurisdiction,: to: perceive any error: in‘ the. ‘ruling Ee a 





of the state. Supreme Court. One who, having’ an. inchoate. ‘right. to. property, * Ae eee 
 s abandons it for fourteen years, permits others to acquire apparent: title, and) 
_ deal with it as theirs, and as though he had no right, does. not appeal to the 
. favorable: ‘consideration of'a court of equity. We need only refer to. the -thany.. 0805 
. eases. decided: in ‘this court and elsewhere, that a neglected. right; if neglected. 
oS ~ too: long,’ must. be. treated: as:an abandoned: right. which no: ‘court. will enforce. BO ee 
-.. See among others Felia v. Patrick,: 145. U..8,..817;. Gallther v: Cadwell, 14500 
hae u. & 868, and. cases cited in the opinion. There always ‘comes a time when ee 
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“de pest of rizhis, will,’ iby! k@agon®: ot neglect, pass” Abegatia the een oe 


Pe reach. of: the hands. of. equity; and: the. Breen: case ane illustrates. that: eee ed 


- sition, 


-plicabie to the: facts in that case. 


“The éourt “than eld. that: thie. © doctrine of laches was properly ape: 


- The facts in the above quoted - case are -Histinwuished ion io 
“in the present case chiefly’ in the length of time during. which the 9 a 
right: was neglected, ‘but: the length of time: for. which the ‘right, oe a 


neglected is not. conclusive, 


In the case of Galliher w. Cadwell: (451 U. S.. , 368), involving a | 
P etteepe on -the. part. of. a homestead - ‘claimant - -whose abandoned - 
entry. had. afterwards been entered by and patented to a second home- eee: 
_steader, to set up a claim to the land after: three years, and after oo 
the: Jand had become very valuable. as an: addition to ‘the Oty: of 


‘Tacoma, Washington, the court. said” (page Bil): 


o ole But it is unnecessary to ‘rest our. decision upon. these: matters. “The laches ae 
| of the appellant is such as. to: defeat: any: “rights whiich she. might have. had, _ 
evel if these prior questions were determined: in. her. favor: and. in- “this: Te. 


_ Spect it is. worthy. of. notice | that there’ has. ‘been. in‘a few. years: a. rapid : and 
vast change: in. the value of. the pr operty. in question. » ~Itis now an addition to 
the -city ‘of Tacoma. . “The census of 1880" showed that. to. be-a mere. _village,. 
the population: being only 1, 098, The census of 1890. discloses a. city, the: popu-. 
lation ‘being. 36, O06. ° Of: course such. a rapid increase. during” this decade. im- 
“plies an. equally » rapid and. enormous increase’ ‘in: the valuée™ ‘of. property. 50 - 
gi ituated as to. be an addition to. the. city. ‘And the question of laches: turns . 
not simply upon. the number Of. ‘years: which’ have elapsed: between the ac- . 
cruing of her ‘rights, whatever they, “were, “and her. assertion _ of. ‘them, but’ 
also. upon ‘the nature and ey idence of those rights, the changes in value, and. ~ 
~ other» circumstances: occurring : ‘during ‘that lapse: of years. The cases. are — 
many. in which this. defence. has peen invoked and: ‘considered. “It is. true, that 
by reason of their differences of fact no one case becomes an. exact precedent 

_ for another, yet. a uniform principle ‘pervades them all. They. proceed.on the — 


‘assumption that the party: to. whom laches. is. imputed. has knowledge of his - ie 
rights, and an. ample opportunity to establish ‘them in the. proper. forum; : 


that, by reason of his delay the adverse party. has ‘good reason ‘to believe hate 


“the alleged’ rights: are’ ‘svorthless; “or> have been abandoned; and: ‘that because. é : rea 
~ of the change. in. condition. or relations. during. this” period of aes it wore gts cae hot 


be. an. injustice. to the latter to permit: him to’ now assert them.” 


~ That. Congress did not. intend. to abrogate the: settled : prinaige 
| set. forth in the above decisions is clearly : indicated in. the. debates. 
preceding the enactment. of the. act of F ebruary: 25, 1920, appearing ~~ toes ira 


*in the: Congressional: Record’ of ‘August 25, 1919, at ee fark and 
“4915, Vol:58,: Part 5. 


This. aebate anaieateg aasarty ‘that. Ca ee no. Anenuen re 2 
“the enactment. of its relief. legislation, of setting aside. the principle oe 
of law. above. cited. and of: encouraging litigation that. would tee 


been unsuccessful under the then. existing” las. . 












Fe Sat eanitge ‘and. ae conscience, oe ren ‘a. bona: ‘fide ahaa 
. either’ on: October 1, 1919, or. at the Present, time, for oS @:tands: 
co _ embraced | in his” ‘application. - : a 


yess _ application rejected i in’ “its, 3 entirety. 


ag = Conrsst—Conrestant—Homnersap--ABaNDon sent —EVIDENCE, eae a oa ae e: 
ee In a. contest against a homestead entry ‘predicated. upon, a charge ‘of. ‘abandons’ 2 | 


«The: decision. of. the. Cominiasioner 3 is therefore afirmed, ‘and the 





= "POWERS v . SPECHT. 


Decided “August 16, 1992. : ren ee 





“ment. it is Incumbent. upon: the: contestant, if he would ‘maintain the: con- 0)" ay 
test, to. show that’ the absence was. not. under conditions: recognized, by ae Beane SA! 
inasmuch as. such: absence does : not: coiistitute abandonment.’ : ae 


oe Contist—HosmsTeap—Farw Lazon—Notice—ABanpon ent Evipence. 


While an entryman. who. ‘absents ‘himself ‘from. his: entry. to" ‘perform: tani Eee 
labor elsewhere subjects himself: to ‘a: contest on the. ground ‘of. ‘abandon= 9. cana 
> ment: by. his, failure. to. file. the. notice. and. written. statements. required: by. 
wie ‘the act. of- December. 20, 1917, yet. he. is not precluded, . ifa contest: be. 


; “. instituted,. from. showing in: defense ‘thereof that: his absence was under ae 


conditions: authorizd by that. act. 


gaat DEPARTMENTAL ‘DECISIONS: Cirep: AND Abe hin.” 


Cases: ‘of McCraney ev. ‘Heirs of Hayes: (38 L. D, 21), Phillips v. _ Gray (at 
ve ‘Ds , 608), and Alice oO. ‘Reger : (43, L. BD: 198) cited and: V applied 


Power, Fi irst Assistant Secretary: 


‘Fieldon Powers. has: appealed. fron ray ecto of ihe on a 


} “sioner. of. the. General: ‘Land: Office. dated, March. 29, 1922, wherein oe 


“the. Commissioner dismissed. his. contest: against. the homestead. entry : 


“en lof. Arthur Specht, embracing the. N. 4, Sec. 34, T. 4 8. ‘R 55 Ws DESO ae 


E 6th P, M,, within. the Sterling, Colorado, land. district. 


Mite. 





Tt appears from, the record. that: said: township was. withdrawn: fon fhe 


+ a resurvey_ on. September 30, 1915, and: that the plat: of .resurvey Wig 


- filed i in-the: local. office on. J une. 14, ‘1918..; On: duly: 20, 1917, ‘Specht. 


ee = filed. notice of taking. leaye from. his settlement claim, and c on. m Decem= ae 


en ber 49, 1917, ‘he filed notice: ‘of return. 






On May 25, 1918, he. filed notice. that ae was a leave. a ‘and tO 


enter military service, and. on, August. 9,.1918, he filed his. homestead... a 
a - application. which ‘was: executed. ‘before. the. commanding officer at 


~. Camp Cody, New Mexico. Entry was allowed the same ‘date. “On a 






October’ 8, 1919, he-filed notice of leave from September 29,1919, 
and. on March: 8 1920, he filed. notice, of return on. 1 the: first. t day. of oe 





2 "STB" 22—vor 4 49-16. 











“April 20, for’ the ‘purpose’ of performing farm: labor. ° 


- On: June 27, 1921, Fieldon: Hf Powers fled: application t to contest said ee 


_ entry, charging—~ Beek ee Set 


that. “diane LO n April's 25, ‘1991. he. fled ‘hoties: ‘of. leav ve beginning cee - 





“That said entryman had wholly failed to establish and. maintain a sudanee eo ee 
“on. said: land ‘since: ‘the: date. of. entry ; that’ he has’ ‘wholly. failed: to: maintain my gE 
residence ‘on said land: for more than. six: months: prior to ‘the’ date hereof. and eee 
~ for. more. than six months. ‘prior to: April 25, 1921; tat. said’ -entryman:. has: 8 2) 


co a | _ Wholly, failed to improve and: cultivate said land since date of entry in the = ~~ 


“yaanner. required by law; that all of said failures. ‘exist at the prsent- fime ft 
and that none. of said failures. are due to the entryman. being in the: AImY, = oe ee 
“Navy,” ‘or. Marine Corps. of: ‘the: United States. Or. On. ant in any Lees ie yoee 


force. of the United: States. 


Service’ of notice of. a gas was: aaa upon eer whe. = : me 
"filed answer alleging as a defense: that he established residence upon © - ne 


said lands in 1917, and maintained same thereon until he was ‘inducted ee 
-Anto the. United States Army, and. that upon, his. ‘discharge from. the. iy 
“say he engaged i in farm labor. and has. been. so engaged: constantly a ; oe 
es a since said discharge, which. ‘he claims as: constructive: ‘residence. upon, es 
- the land;’ that: he has about twenty- five | acres s plowed, : a: + house, and a 


~ene- -half mile: of. fence upon the land. 


A hearing” was. duly ordered’ and* hind before the iotal officers: ‘wid: 
 pendleved: their: decision, recommending cancellation of the entry. bee 
Upon appeal, their: ‘action: was reversed. by. the. Commissioner whore 
dismissed . ier contest in ‘the. decision from which. this | appeal: ee eee 


prosecuted. | 


At appears “from. ihe edanone that Specht purchased. the. alin? | 
-quishment. of a former homestead entryman in. the. ‘spring “of .1917, — 
and established residence. on. the land i in. ‘May, 1917, and lived hers : 
two: or ‘three weeks; that he thereafter. returned. Eg his: brother’s » : 
home, about: thirty- five" ‘miles from’ ‘the. homestead, ‘where’ he had 
been. staying ;- sthat™ enttyman ° was'a ‘single’ ‘man ‘and’ would | work or : 


- elsewhere than:on’his'claim in ‘order to earn a livelihood but would-”. a 


_return thereto: ‘and: sleep thereon’ ‘from time to time until his induc-* 


“tion in the: Army. in May,’1918; “that he was honorably’ discharged ae 
from the Army in “August, 1919, and, being. “without: funds, ‘heen? = 
eased in ‘farm labor: upon his brother’ 's place, and by reason thereof Ok 
he contends that he'is entitled to the benefits of the act of Decem- 
Cher 20, 1917" (40, ‘Stat., 430). ‘During: this time entryman admits. 


that he: did not reside: upon the land ’but returned thereto from time. a 


_ to’time ‘in order to superintend the’ ‘breaking’ thereof. “At the. date ee 
ae the - hearing: he: had. oe forty, 't to > forty-f five acres sof the Lane De 


_ broker. 


“Testimony “ea behalf of coritestant i is 46: the effect t ‘hat entryman’ ig ae 
~ Fesidente: ‘upon the'land prior to-his jnduction'in‘the Army was in’ oe 


the nature ¢ of visite; ‘that he stated to phos man who did t his a ancn see 
















. by" the Department'on June 11, 1920, and cited: by the: Commissioner, - 
oO the General Land. Office i In: his. Gecion herein, a charge. of abandon- Ne 


2 that E ke. did not: expect to. peside: ‘upon. ne pnd: ‘rds that: ‘the’ jieuse 
was: uninhabitable. . This. testimony is. denied by the entryman. and: 
--_ witnesses in- his’ behalf. Such. testimony: ‘becomes. immaterial toa 
oa disposition: of: the present case in‘view. of. the provisions. ‘of the act 
of July 28, 1917--(40. Stat. 248), which. provides that::service: in: the 
oo: Army: during the late: war-was the legal eqnivalent to the: vestablish-- 

- _. ment. and maintenance: of residence: ae do 
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-Entryman’ Ss. statement: that he: had oe anguged in » fare ‘hans 


a “ since’ return from’ the: ‘Army ~ owas. not: disputed. by” contestant, ‘but: ee es ao 
2 TGs. contended that entryman . is not. entitled to the. benefits of said eee 
hee act, supra, in view of the fact that it appears he did not file. the -- | 
.. notice. and written: statements under ‘oath: required by said act, and 

a cancellation: of ‘the entry: is demanded by. reason thereof. :. eyietiees 





Inthe unreported. case of: Goodrich. Oe -Horeth,. D_38826, 6, decided at 





ment was made. which: entryman defended on. the ground’ that: he: wae 2 


entitled. to the benefits :of said: farm: labor : act, though: he had: not: : oe ; 
Ps filed the. notice: and. affidavits required by- same. In its decision: is ee ine 
- said case, the. Department: held—: See lak Ly tes bape ease 


~ entitled ‘to constructive residence: ‘during his absence from’ the. land. had he. filed’ a i 
“the affidavits: required by :the act: ‘of December 20, 1917, Supra. The. ‘showing! ("S32 oe" 
made by. entryman. ‘is. sufficient. to. prove. that: he was: actually, engaged. in farm. 


“It is: not. seriously. disputed by. dontebiaht that ‘eitryman: would: have: a heed a. oe 


labor, but-the contestant demands ‘the, cancellation: ‘of. the entry on.the ground, eae 
that entryman failed: to ‘file the affidavits required by the: act: quoted above. The.” rans 
Department is unwilling, under ‘the circumstances here disclosed, to’ fnifliet? 22", coe 
such. a penalty. Congress. doubtless: had in mind the’ protection . of ‘entrymen: es 


from contest when ‘it required the filing of the notices and written. statenients 

F “under oaths. and. _where,. as in this’ case,.a contestant: in effect: admits - that ‘the ee 
-oentryman was actually engaged in. farm. labor. sleephere,, ‘the e entry will not be. seh cena 
aoe canceled So long as the law is otherwise ‘complied WA Oe ae eee 


ae the benefits of the act. merely because, through ignorance or mis- © 
oe ‘information, he failed to file the ‘notices. and affidavits required 
oe ~. thereby, i in'a case where, but. for such neglect, he would-be entitled. 
os to game. Certainly’ said act does not. provide for cancellation: or 
ee ‘forfeiture of the entry. because of failure to file such notices and - 
fey iy Se affidavits, anda failure to file same does not assist.a. contestant’s. case 
~- “in which abandonment is charged. The. question - of. abandonment ~ 
74s one-of. fact’ which: must. be ‘established. by contestant im order to. ~.. 
= _.. maintain. his contest, and ‘absence: under conditions recognized’ by 
> law is not. abandonment: | ‘The failure of contestee to file such. notice | 
: “eae affidavits 1 is a matter between, himself and the: Government; by: 









Tt j is. not believed that. Congress intended to peek an gcbttitan ras ae 

























we Q at by ehigwitia: a as" a. | matter of: ‘fact: that’ ‘he - was. albu ‘in: eta oe 
i ee Tabor: elsewhere than upon his- entry. during the time he. was: alleged’ ee 
“.. to. have abandoned. the land. ‘The contestant: acquires no vested = 
on uae “right to the land: ‘by. his’ mere: application to contest same, and the =° 
an = - filing: of a. contest : in‘which the: contestant. alleges | no’ ‘latin to the? 3>2 a . 
“st dand’ but. seeks. merely a preference: right of entry, would. not: defeat: — 
\-. the right ofa. contestee to: show, in- defense of: a contest. charging - Tee Ros, 
Wea _» abandonment, that’ he had been: ‘engaged | in farm: Jabor élsewhere- ce ee 
"than upon his’ claim, although. he had not:filed the notice and BAn re ee 
we ee esr by. said act. “(MeCraney ‘Vs - Heirs of Mayes: 33 ts D, ee : nae 
fe ene an Antenpiialion: of: We sic: finds Gispes in the: Gate ee, 
: 7 conutettion and interpretation by the Department of similar stat- | 
= "".- utes. Inthe case of Alice O. Reder (43. L..D;, ,196),,in-construing the = * 
a "provisions of the act of Jt une 6,1912:(37 Stat: , 123); allowing inelee = eee 


months from the: making of: an entry within: aehich: to establish resi- 


: . Q ~ dence on. account: of climatic reasons, sickness; or ‘other’ unavoidable. _ ae ; 
oo CAUSE, the: Department held that failure: to: ‘apply: for such extension » 


---ef time would not forfeit. the tight of an entryman ‘to show, in 


case: of contest, the existence. of conditions which: might: have beén_ < — 
a made. the. basis for: such an. application. - Likewise i in its interpreta- oe 


= _tionof the act of. ‘March 28, 1908. (35: Stat.; 5 5Q)5: the: Department has. . 


: | ~ held that: a pending contest against. as desert: land entry: will not: pre- | te 
vent the allowance of an application for extension. of time under — 


op ‘said act, where the application is based 1 upon. facts which bring the | 
case. eithin the. 1. PROVISIONS of said act. _ Bee. Phillips « Ve “Gray. (41 | 


| co D., 603). 


cee Bal, par. 35 (48 L. D., 389, 402). 








“The. Tule. ‘hehein: sinpitnoada ds in- ae git departuiental: action: 


; A canal interpretation of the‘act of March 2,'1889. (25 Stat.,:854), which — 4 aS 


. grants leave of. absence’ under’ certain conditions. See Ciroular No. ee 


ee 


The decision de came from i is ‘afirmed., 





“Decided August a; 1922, 


he tance ‘Hounstaan—St0ck, RarsiNG , Howsstean—ResipnnenBeres—Cose et ee 


“An enter under Ssction: 7 of the’ : aplarzed- homestead’ ‘act, ‘apon: “which: resis. ee 


ae - dence is required, is an. original entry, within the meaning of section’40f 9 


z < ns the. stock- raising. homestead act, and one holding ‘such ‘an: entry. is ; quali- . ee 
fied to make an-additional entry. under the latter section for Such an area ~~ 


eee ‘designated land as, when added to the, area. embraced ‘in former entries, : oe 


will not exceed: 640 acres; and the fact: that: ‘two: of its: ‘subdivisions | fare oe 


contiguous. to, the original entry. is immaterial. Si i ae eS 
















ee DECISIONS 8 RELATING TO ran. PUBLIC _ LANDS. : ce ae 


vane a8 Stook-Rarsixe Honnsrean—Occupancy——Cox miurry—Paerenence R I @ H T > 
we. Patent. e ee ss a ” eo ee 
a e “The purpose. of: section 8 of. the stock-raising: ‘homestead: at: “was Sto: oe 
Fees ce upon: those "who. occupy | their. homesteads a. preference. right: to contiguous - tthe 
eee land, regardless: of whether ‘patent. had ‘or had’ not: issued, and: it becomes: ee 
/) 5 -mecessary to:look to, sections: 4 and 5 of the act to deter mine the: nature Of eas 
Oohotis py the occupation: required: 3 yi ae Se yee ara 
7 - | Stock-Ratsing ‘Homestead —Pinat’ Boor —Worbs": AND ” PHRASES. | re eae ee 
ee : The terms “ ‘existing entry,” and“ original. entry,” as used: in section 4 of thie” : * 
| - stock-ra! sing” homestéad:. act, : mean ‘one‘and the same. “tng, that: is, “all ee 
entry ‘upon. which: ‘final’ proof has not -been submitted: re Senet 


ee e Cowrrrerne: ‘DEcIston’ O¥epauLeD—DepaRtMENTaL ‘Recyiarron ‘Vacaen—Dn- a wes 
) PARTMENTAL | -DECcISION. Crrep anp EXTENDED. e ee et Gy 
Case: of Romero 7. “Widow of William T. Knox’ (8 mee ‘D, 82), overruled: ‘80° ee 
* far. as in. ‘conflict’; ‘paragraph 2: ‘of: instructions of. March 2; 1921 (48 L.. D., eee re 
tr ae - 98), vacated ; : “ease of Charles: Makela 8. L. D., BOD), cited and extended. 1 a 
aes . “Funwer, First Assistant Seoretary: aa a ae es ee ee a er 
eee At the Havre, ‘Montana, land ‘ole. on Ouober 20, 1916, "Saean” S : oe - 
Norden made. entry ‘under section 7 of. the. enlarged homestead | BCE oe 
Soe. for (as. amended February 14, 1918): SW.4SE.4 “dy "SE. 4 Sw. L, See. ee BE oe 
ee 96, NE. NW. 3 and. NW. NE. 4; See. 35, oT: OTN., R. 17 E., M. Mi, eck 
-. stating that. his had disposed | of the land ‘embraced’ int his original | en 
os entry—N. qNER , SE. 4 : NE. 4 t and NE. +. | SE. 4 ay » Sec. 26, said eee a 
a ; Oni October 24, 1919, “Nowak ‘aldo. an 1 additional entry under the a 
_stock-raising | homestead act, for SW.. 4 NE. 3 ea NW. i SE. 3 45: ‘Sec. 26, ee 
Mee SW, ¢ NE, 4 and NW- 3 ‘SE. 4 , Sec: 35, said township, and. by appli- ae 
ed Os ‘cation: filed. February 9. "1990, ‘sought to amend. the: latter ony by. ee 
ru ata adding thereto 160° acres—NE. 3 ‘SW. 4 Ay , See. 26, NW. 4 NEL band eo 
Ei NW. 4 a , Sec. 28, said ‘township... ve 
a “By decision ‘dated: June 24, 1920, the Commissioner oF the 5 Gendval. fe ae ee 
a Land: Office, after stating ‘that the records of his office showed that |< 
there is no: unappfopriated: land, contiguous to the original entry oe 
... -other than that. which entryman. applied for, held that. unless: entry-) 0 Ea 
ee oman’ could show that at the time a applied to make entry: under the eae < 

















or nis: ‘application to ‘aniaid) he owned ‘dad: resided: upon a ‘part: oe es 
Bo his: omginal entry, the stock- ‘raising. entry. would be. canceled’ as to. 
Sent SWF d-and NW. 4 SE 4 2) said ‘Sec. 35, and the application for : 
ea sineidnient wotld be ‘rejected. “Norden. has appealed. . ve ce. 
_ The section under which the entry of. October 20, 1916, was i ee 
oe added to the enlarged homestead act whith the act i of. 5 Auly | 3, eee ae 
ae (39 Stat., , 844), and reads | aS: follows: eae ee 
hd SEC. ca ‘That. any” person who. has made or: shall make. homestead. euiry. ee oak! 
eae than. three. hundred. and. twenty acres of lands of: the: character herein 








Ph otto ch 









Sey "See ‘instructions. of. ‘September. 9,, 1922, Cireular Noi 846° (49 Te D, 266), amending : 
Poe Circular Now “32 23 48 L. oD, 485), whieh contained: instructions of March, 3 1921. oo 














_ DECISIONS: ‘RELATING ‘to. THE PUBLIC LANDS. 








“adwetibed, ‘and ahi. ‘shall Have Submitted: final “proof iicicon” ‘shall: have: fie oe 
“right to eriter. public lands subject to the provisions of this Act, not contiguous.: eer 
~to-his ‘first entr Ys which shall ‘not. with the original entry: exceed: three hundred. oe 
“and. twenty. acres : » Provided,. That. the: land ‘originally : entered and. that. “COV > GG 


: < ered. ‘by. the additional. entry shall. first-have: ‘been. designated: as. subject: to ‘this. i 


Actas | provided: ‘by. section. one -thereof:' Provided further, That.in no, case 9. 3) 
shall ‘patent. issue. for. the land covered. by such additional entry until” the. per- ee ee 
gon: aking same. shall. have. actually and:,in. conformity with the: homestead: oo ve 
~laws residéd: ‘upon. and cultivated. the: jands: ‘$0 additionally’ entered, and -other-. * re " 
wise. complied: with. such: laws, . except that where. ‘the land. ‘embraced in. the. ".- con 
"additional entry. is located not. exceeding twenty” miles. from: the land embraced ea as 
“in: ‘the. original entry. no: Tesidence. shall be - required: on such. additional entry” if es : 
~ the entryman is ‘residing on his. former: entry: And provided. further, That. this ae: 
~» .- seetion shall. not. be construed: as affecting any: rights. as.to location. of soldiers’ ee 
additional homesteads, under Section. twenty-three | hundred. and » six, of. the ee Gos 


: - Revised Statutes, 


"The act quoted k fakes provision tect 3 ah of entries—one for ree 
tahd: within: twenty miles of the original entry, which can be: ‘per-" a 
ord by- residence. upon: the original. entry; provided entryman ewer 
> still residing thereon, and. the other for land more than. twenty. miles” oe 


- from‘ the’ original. entry. “The latter: class i is burdened with all. the 


requirements. as. to. residence, cultivation, and improvements. of BDo oss 


original entry.’ under the enlarged homestead act, and an entry under = 


said section’ made by one who no longer: owns. the Jand embraced in. - roe 


his original entry, although ¥ within renty: miles of the land entered, 

“belongs to this class... | ae 
In Krauss: VD: Pribble: (48 i D. 118), ‘ ‘the Deowrancar held thats an. 

: entry) under section 6 of the act of March 2, 1889 (25 Stat., ; 854), i is an. 

original entry: within. the meaning of section 4 of. the ‘Sstock-vaisine 

~ homestead act, and that. one holding. such. an? entry was. ‘qualified a 


si Ee make an addifioval entry. under the stock- raising, homestead act;and ~ . 
was. entitled to assert a a preferential: claim to. designated 1 land cee . 











tiguous thereto. 


“Entries under section 6 mi the act ad March: 2, 1889, supra, are co ae 
“the. same. class as those entries under. section 7 of the. enlarged home-. > 
© stead act which require residence, cultivation, and the erection of a nthe 
~ habitable house—both entries being. to all intents and susvores orgie 8 


nal entries. 


The. case. of Charles ‘Malela, (46 im D., , 509) Gorse an ‘applieg!  le" 
“tion, to.make a stock-raising additional ‘entry’ for land contiguous. 
~to an: entry. under section 7. of the: enlarged: homestead act;.and the . eee 
"Department held. that. the entry. could. ‘be: changed. in. ee 0 
“an original entry under the stock- raising act and amended to. embrace. to 


“contiguous Jand. 


“Tn: “Romero v. Widow of ‘William’ T: Knox. (48. L D, 32) it, was ee 
“held that the terms. ies former entry ” ” and: ca ‘existing entry,”. as. used es 


in the: ‘proviso. to. section. 3 and : in- section’ ty respectively; of: f the. a 












: ‘shéck. vilaine hoinestead. act: ‘mean: an- Soriginal!: or: » first entry, and not. 
| ~ merely’ a. prior: entry. ‘Said decision: further held, as did. ‘paragraph | Qe 
of the instructions: of. March 2,.1921° (48 Li, -D., 28) 5 that‘a-preferred © 
ches _ tight under section 8 f the, stock- -raising -act.can not. be. predicated .. ‘ 
“s- onan entry. under. section. Tot. the. enlarged. homestead act; and’ that. 
ea ‘such, preferred right. is. limited to:lands. contiguous. to. original. 1 
tries. The: latter: holdings. were based upon the theory. that to hold’ ~~ 
". -otherwise. would grant a - preferential mht to. and: t adjoining: PHO : 
+. Separate: bodies. of Jando. ph 8 BS ey Vgdee Pk ee 
ee “The. stock- -Taising ‘homestead. ‘act: snakes ae provisions. ‘for addi- i 
et tional: entries—in ‘the. ‘provisos to: section 3,.and-in: sections: 4 and.5. 
_/. The provisos to section 3,.as: amended. by: the act. of. October: 25,. 1918 
2. (40: Stat.,. 1016), control. only. in: those. cases | where - the, Saypen - 
- does not own and. ‘reside, ‘upon his. original . entry... Section .4, ASCs Se 

a amended by 1 the. act of. September 29; 1919: (4L Stat., 287 3 ‘provides: ey 
; 5 SEGy ay That: any: homestead. entryman: of. lands of the: elias acter. herein. dee ce 
-geribed. who has. not: submitted, final proof: upon. his existing. entry’, shall: shave. ue oe a8 
; .. the right to enter, subject: to the. provisions | of: this. act, ‘such: amount’ ‘of. lands fe et Whe ae 
ye designated for entry’ under the: ‘provisions. of. this act, within a radius: of twenty.) ee ee 
| _ miles. from: said: existing entry, as: ‘shall not, ‘together ‘with the’ amount. embraced. ae 

pea an: ‘his. original: entry, ‘exceed é Six: hundred: and: forty» “acres, and residence. upon: ne, ie 

a sthe. original. entry. shall be: credited: on: both: entries,: put. improvements. must ‘be: ue, ee 
. made on. the. additional. entry, equal to: $1. 25, for. each. acre. thereof :: Provided, ° 0 0 
be That. the entryman shall be required: to. enter all: ‘contiguous. areas. of the. char- } 
ned acter. herein described | open to. ay, prior. to” the entry of. any noncontiguous: _ 

e land.: i. ; 2 i 





getion: 3 ‘printed the edight 6 of additional entay t bo one 5 ws thes pers. 
a fected a an. entry, whether original or. additional, of stock- “Taising jand, 
_ and who owns and resides on the land so acquired. ng . 

shiek determining the right of a ‘person’ to make an. “gaaitioaal entry 

- for contiguous: land it As. necessary. to consider. the provisions ‘of sec- 

“tion 8 in connection with sections 4 and 5, as.the preferential right ite 
ese granted by: section 8 is coextensive with the right of additional entry, .- = ae ae = 
“os and ifan applicant i is entitled to a’ right to make entry for pore o 

eee: land, ‘such. right. is a. preferential. right... ‘Unless the patentee. Oftaccee. 

- homestead. entry owns and resides on the. land so acquired, he can not 

. assert under section 5 the: right to make an entry additional thereto. — 
Such an-entryman, haying made an entry under section 7 of the en- 
oo larged homestead act upon which final proof has not been submitted, — 
“and upon. which he must necessarily reside, is. ‘qualified. to. make. ant oe 
“>. additional. entry under section 4, in which ‘section, it will be noted, ~~ 
the expression“ “existing entry.” is: used-twice; and “original entry” - .— 
a ag: also: used. twice. Mature consideration. has ‘convinced the Depart: 5 
“ment that: these: several references: mean: ‘one: and the: same: ee) WS 
a entity. upon whic fi final proof | has not: been submitted. _ = 

























8 ne ae "DECISIONS: RELATING TO: THE PUBLIC: LANDS. 








. ae 1 8ee © Cireular. No. ‘846, ‘approved September 9, 1922 49 L. Ds 266). 





a The ‘dhvidus: plirpose vee iwection’ 8 was. ‘to! eoiifer' upon: these “who. oo 
ae comune their homesteads a. preference: right to.contiguous land, re- > 
ee gardless of whether patent-had or had not: issued; the: language. used Sa 
- being ‘ ‘contiguous to those. entered: or owned. ae occupied.” We... 
“must look ‘to sections 4: and. 5’ to: determine: ‘the: nature of the occupa. a 
tion ‘required. In section 5 is found the expression “own and reside.” 50. 
_ = ‘Hence, the occupation of the land: by those: aiming under section’ 
must be by: residence... The: clause ‘ ‘entered © **> * and. occupied” 
«relates to persons claiming under the provisions’ of section: 4jand the 
ee - occupation: of such lands must’ also’ be ‘that. ‘of ‘residence, unless'it-be ~*~ 
oo assumed that the statute was intended to: impose ‘upon. ‘those holding | gee 
eee -unperfected entries a: condition different’ from that which it applied = : 

“> .-to those ‘who had: fully complied - with the law and earned. patent. Tt 
oe — not be seriously: contended that such was the intent of Congress. | - 
. The right of entry under section 4 being thus limited: to those who. 
> are residing on. their. ‘unperfected: entries, it follows that the theory 
of the rule announcéd ‘in Romero v. Widow of William T. Knox: and ac 
: “paragraph 2..of the: instructions ‘of March. Q, 1921; was erroneous. oe 

~ 2. ‘The. Department therefore | is of opinion. that one. holding. an entry | 
s under section 7 of the enlarged: homestead: act. upon: which.residence‘is 

oe --Fequired is: qualified to make an. additional entry: under section 4 of : ee 
-. sthe stock-raising homestead act for such’ an area’ of designated land | 
as. when addéd to. the. area, embraced i in former entries. will not. exceed: eee 
640 acres; that N orden’ s stock-raising entry is governed by said sec-. © 
~ tion 4, Daa that he. may : enlarge it to include approximately 820: ‘acres _ 
of designated: land. ‘The. fact that. two of its. s subdivisions are con- 


‘tiguous | to the original entry is immaterial.. 


The: decisions and instructions, referred. me in. so. ne as = they oe 


: ‘flict with the views herein expressed, are hereby: overruled.” 


The decision. appealed front i 1s, s reversed and the case, remanded for ie 


2 further appropriate action. . 


oe N Bee BO en Sie Re SS wnat : , Mare 7. mee Sport Se Sy fac ann eh. omens fmageetn Sat ane ele to Peet et ws : 
Sea nae . : oe Bee Sh Ae ratte 3 ae : a ee co i oe ek rer Rene a . Sapa riatn tits 8 ; ee 


_HERYFORD v. BROWN. 


_ Deciited August 22, 1922. 


“APPLICATION—Fers—REcini QUISHMENT. 


| a “the. preference right granted by. section 20 of he act aa Prencuaey 25, 1920, ou. a 


fron: ie — 








7 oar AND » Gas Lanbs“Puogrzoré Penatir—Deseur Lann—Panemence Lae Pee 


oe os to one who had- bona. fide: ‘made an agricultural entry. of lands not. wwithe 20 
~.).drawn or. classified: as “mineral; to’ ‘prospect for. oil and. ‘gas: attaches. upon © ae 


Wee es the’ filing of a: completed: application; ‘for .a ‘permit, “accompanied: -by “ the 


Loe = required fees, and ‘such right. is. not. thereafter forfeited ‘by. the: eubeeduent are 


; "> relinquishment of. the basic: entry. prior, to the actual: issuance of, the, sperm” 


m8 ~ 












DECISIONS ¥ RELATING 0 THE: PUBLIC. LANDS. ae 


fh . oom AND. > GAs ‘Lanps—Puosprorine PomyeiAvenicanion-—Eivmy-—Retantom: i 
/ The: rule: that. an” application to: enter: ‘public: Jand_ Subject: to ‘entry, ‘when. 





~ accompanied: by the. requisite .showing..and fees, is equivalent. to. entry, opts 
“apples with. equal force to. proper applications filed. by. qualified _persons mee 


- for. permits. to. “prospect . for oil and gas on. lands. ‘Subject, to. exploration oe 


ah 2 “under section, 20 of the act: of ‘February. 25, 1920. 


tes ‘Depanracow ras, DECISIONS. Crrmb AND “APPLIED, 


“Cases of Charles Cc. Conrad (39° L.. ‘Ds 432), ‘Rippy™ v. Snowden at te D, ve oo ie 
“2 B21),: Lotise B.. Johnson (48 L D., 849), eu and. applied. ° . oe ae 


as ie dee, Fi inst Assistant Seéretary : ae oe = 





Albert. D. Heryford. has appealed are the’ decision, of ie cn ae ome 





— missioner of the General, Land Office’ dated. June 19, 1922), holding ee 

“for ‘rejection « his. prospecting permit. application. 09976: under: Sees. 
eee tion 13. of, the. act, of February: 25, 1920; (41. Stat., 487 Oe filed. October Lae ae : 
18,1991, for. the SW. 4, Sec. 29, qT. 15 S., BR. 13: E., M.D. M., Visalia 
gs land. district, California, ‘because of “conflict: “with: similar ‘applica foe 
Cee tion, 09932. filed: September 12;'1921, by M. Brown. eet 


—Heryford made desert-land entry: Ore 692 for said land on Novem one 


pee ead On October. 1B, “1921, ‘he: filed. his. prospecting. ‘permit: <° eo 
ae - application, ‘claiming a ‘preference right. under section. 20. of the gue 
/ ~~ easing act. On October 20, 1921; he filed his consent: to the reser- 

es vation. of the. oil, and. gas, content of. the: land. ‘to. the, United States : 
under the act of July 15. 1914. (38 Stat., 509); and. on. “November 
~~ 95, 1921, he. relinquished : ‘the entry: ‘The: ‘Commissioner: held that 


he. forfaited: his. preference. right: when he: relinquished’ his" entry, . LE 


7 and. that Brown was. | entitled to: a. permit by? reason cof the pr ny 

oo” of his. application. © eso - 

-.. Section. 20. of the: ibastug act: dsprontliog that | in case oe donde a ‘Bone Peo 
eofide: entered as. agricultural and not withdrawn or classified’ at: the. ee 
time of entry” the entryman shall: be entitled’ toa preference: Tights 2. oe. 

Oe tw permit.: Tt. appears: ‘fromthe record’ that. Heryford’s™ appli- re 
a --eation” was: ‘complete’ in all” ‘respects. when filed. that. he possessed | ge | 
Le ee Ae: requisite qualifications, and that: the: prescribed fees. were. spades. ee MoE 

-. °s Upon. the filing of the oil. and. gas waiver .on- October. 0) 1901 ae 

—-. those deposits. became - subject to disposal. under. the - Teasing: act, 

~~ sand under the provisions: of-'section 20: the. -entryman’ Ss oreterence = 

i - Pight toa permit attached.. ‘Had his application: received. immediate. a 

consideration he: would. fave been’ granted a permit, and to. deny. ite. 0 

snow would be: to penalize him. because of the administrative. delay: a 

oo aes action. on. his: application, for which he 3 is. in. no* way responsible, : Pe . ee ; : 

i - “The Department. has’ held. in “many cases. that: an.. application’ 10 

enter, when. accompanied. by: the. required. showing and payment, 902. 

3s equivalent -to. entry, if the. Jand. is..subject. ‘thereto... - Charles: Gunn: 

i Rome one Le D., » 82); > Rippy: we , Snowden. AB LL D., » S21) a ae 











ot DECISIONS RELATING ‘to. THE PUBLIC LANDS. es tone: 


2 puis | Ex ‘J ohnson. (48. Le D,,. 349). Ja. se a iedene of. Apa ce 
mr, BBs. 1921. (48 Le D., 98), the: principle upon which" those. decisions. 
|. was based was applied’ to: “prospecting permit. applications under 

the leasing act, and. it was held that ‘qualified ‘persons: who- filed 

a _ proper applications for oil. and gas prospecting. permits can’ not: and.) Bs 
ae _ should not. be: deprived. of their rights, if, because. of: delay. i in. action — oS 
|. ©. upon an application so filed, there ‘intervenes. ce designation by ‘the 
Bes | Department. of the lands, as: being within. the geological. structure - ee 

atte HOE a: “producing. oil or gas. field,. occasioned. by. the. discovery. of oll ne 

oe 98g gas 5 subsequent, to the re of the | apphieagion ‘ib in- - the local I and 2 
ae “The same priiedblé+i is’ s applicable to proforenée’ tights to’ parmite Hes 
ee 2 cinder: section 20 of ‘the: ‘leasing act, and’ where a ‘completed. appli- >. - 

< cation — is. ‘filed - for. ‘deposits. subject thereto” ‘by. oné entitled toe ar 

ee “preference right under. séction-20, and the proper fees: paid ‘theres | 
lon, the’ preference. right. to a permit: ‘attachesand is: not’ forfeited . oe 
~~. by the subsequent relinguishihent of, the: basic: ‘entry: es to! "the eae 


| actual | issuance of the permit. 


The decision of the. ‘Céttinistioneé is’ eed ‘and thé application 7 





“of B Brown a willl be rejected to the e extent’ of the: land i in: i -canflict, " ee we 


"UNITED ‘STATES we CENTRAL  PACIEIC ‘RAILWAY COMPANY, 


"Decided August 30, 1922. e oo eee eae 


Rarinoab Lanp—Serxcrion—Mrnenai Lanps—Sunvey. 


A forty- -acré tract: or a fractional lot, being. the aalllést: regular. subdivision Tey 


established: ‘by: the Government survey, constitutes the unit ‘of: the public: : 
Jands for. the purpose. of determining: their classification under "the: agricul. oe 
“tural. or the mineral: land. TAWS). 2 OP ae oe ae ae ee i | 


~ Raaos Lanp—Sermcrron—Minenar., ‘Lanps—-Survex—Eymence.- * ee er 








oA regular forty-acre. subdivision, as established by. official survey, must: ‘ee 


treated in. land- -grant: or. other public-land claims as: an. entirety. as to. ‘its | S 


. ey mineral | or. nonmineral classification,’ and, an. admission in an. answer. to, ae | 
"charge in a proceeding. against a ‘railroad ‘selection, alleging: the’ existence oe 
of mineral, that sucha, tract. contains’ mineral impresses the” entire sub- eae 
ae anaes aes . division. with. that: character. Pog ES ae tae See ace ne a hae athe. BAe eee 
: a ~ Raringap. Lanp—Smrxcrion—Minmnan Lanps—Evioencs—Hranrne. Tie es 
AD ‘alswer, which. by its: failure to: deny, i impliedly: admits: that B “part: of 8 
_ regular forty-acre tract of. public land,’ involved in .a: railroad’ selection, is 


oe = _ mineral. in character, must’ ‘be. held. as an. admission. that. the entire tract ; - oS 


is mineral,-and such: conclusion. thereafter leaves no. issue. requiring the" 5% 
“submission ‘of evidence. at a u hediing to oe ‘that’ ‘the: tract 4 is’ or: ris snot - 


of that character. Ee SIO IS ee OT 


oe : = Lax ‘Dupartatews—CoMMisstonan | or THE. Gunmrar: ‘LAND’ Oidthon— Paso Ce ee 


“he ‘Department. will: take: ‘cognizance ‘of: only the. legal ‘sufficiency’ ‘of the fade ey 


ea Se 








~dudication of. decisions brought before it for review, and: it will not. concern: aS earee 






a "DECISIONS ReLAtING “to oni PUBLIC. LANDS. 


PO eget ‘with the ‘technical ‘perfection” of: decisions. senaeee: by. the. Commis.” 
; sioner’ of the. General. ‘Land Office. ‘which do: not. expressly. contain the find-. 
7 sings: involved - in. the: issues, but from. the contents. of whieh. such 2 findings: eae 





= : are to. be implied. | 7 
Be Drparrentar ‘Decision Often: AND  DistiNaursimmp.. ee ee 
Case of Central: Pacific’ ‘Railway Company asi Te D, , 485), “distinguished.” 


: — Foxy, Fi inst Assistant Secretary: 





ee oe This is. an. appeal ‘by. the Central. Pacific “Ballway: Campaay: ee oe 
a -. the decision. of. the. Commissioner. of .the. General. Land Office, ole 


aoe 2 J. anuary: 26,. 1922: holding for: cancellation. -from. List. No:. 12,, ‘filed os 


oa - by: said: railway. fompany. asa, claim: for. lands falling within. its land. 


+ grant, W. 3 SW. 4, Sec. 29,'T. 24.N.,.R. 27.E., M.D. M, fy Carson 


City, Nevada, land, district. 


~ ‘Pursuant to instructions. of: de une 3, “1918, “fom ike General: land pane 
coat ‘Office, the: ‘register, and. receiver. preferred: a. charge. that. said. tracts. fod EEG 
ae oe BBR: ‘mineral. Ine character containing valuable. deposits of. gold: and See | 
. silver. ‘The railway company answered denying. said charge as.to 9 > 
Ewe i NW. i SW. band S.4 SW. 4 SW. 4 . Hearing was ordered and. oi 
ee held, but. ‘at iad hearing, no dene -was offered-on either side °° 
Sn OF: ae issue joined; and on : December Bs. 1920, the” ‘lo cal. ‘officers : ees 
~~ yendered their. decision ‘setting forth. that. ‘the. defendant. company ee 


a having. admitted that. a. portion. of: ‘said: land was mineral. in charac: " : 





ter, they recommended. that. the. title to ) said land r remain’ in n the nies 8 San Be 


~".-ermment.- 


pane being the smallest legal. subdivision, must: be treated. asa whole. 











On: corel to, the. Commissioner, | his deGein affirmed. that of thie, | 
es ‘sdocal ofticers, holding that..the. admission. of. the. tailway. company BG 
ae Ss. ] NW. +SW.4, ‘and Nig SW.. 4 SW. 4 were. doineral inchar- 
~~ aeter ‘impressed. such. chachctek: on the. hola: of: each forty, which, 5 eee 


a governing the proceedings i in -contests. on éherges: reported. by. a spe- ots 
: me . cial agent, it was for: the. Government: to introduce its: testimony. to_ i 
. prove mineral ‘character: of. that part-of the land as to. which said. 
- charge was made, which was not admitted by the railway. compariy’s. 
-... answer to the charge;: to be mineral in’ ‘character, and that, under the, —° 
AOS ~ decision | in. Central . Pacific Railway. Company: (46 Ti. D; ; 435), the ae 
oo railway. company .. was not: required. to introduce its. ‘évidenca im adezc 
"vance of such a'showing by. the Government in support. of its charge 
aeyt The: ‘contention. last: stated’ igs: ‘sound *i in: ‘itself. (said clause in. these 
circular: of February: 26, 1916, supra, being a relaxation, although ae 
: omer a : Tayooation;. of, the previously. declared rule Phat. ‘the burden. eee 


-. F¥om this decision. the railway’ company | has: appealed to the. De eee 
— partment, and: in” its” brief. it both criticizes said decision under. ee 
appeal as. containing. no holding that the land. involved : is imineral-in” 2 2200 
_.. character. but. merely. affirming. the local officers’ decision, and.cons “oe 
ae tends. that: under. the: circular of. F ebruary. 26,-1916.(44 L. D. ; BR) ae . 
























aes Ly Eanes "DECISIONS RELATING Oo THE PUBLIC LANDS. i “(vot oe 


ae opréet of: Romo -dhiatactér! of: ands: élainied as” peated’ rests ee 
eos Asapon'the claimant) ; ‘but, its applicability to the case in hand depends, 
...* upon the.size of the unit to which admissions or denials of mineral 
oo character: relate! ‘The unit of the public lands, so: far as concerns a 
oe their: classification ‘as falling under one or: another: of the laws. regu- 
oe) lating their disposal, e.g, “under the: general or under the. mineral rae 
ahd laws, is a smallest regular ‘subdivision, forty acres. Or a “frace: PS: 
ae “tional’ lot. as. established and: marked by” the official: surveys, ‘either. oe 
generally or for the special determination: of the limits of a. ‘parcel. eee 
oo - embraced i in ground’ patented or a claim of located mineral ground, > 
ne ae -and. the | designation: as lots: of. the: remaining area ofa: regular: ‘sub: , eee oe 
es division. - “Those ‘smallest. regular. ‘subdivisions, of forty acres each, 
“3 eam not be treated, in claims: of. land-grant” areas’.or ’ prie any other: < ae 

» proceeding, as partly mineral. and. partly nonmineral, any more than’... 


-can_ the areas. embraced in. patented | tracts‘ or-in™ “mineral locations, ee 


or the areas of the remaindérs of a subdivision designated as ‘Sra — 


ei tional lots by: supplemental | surveys. “Every mineral location, lode — | 
2 Or placer, contains some ground nonmineral in. character in and: of ot 
‘itself, but-that’ ‘ground takes on the character of the ground asso- 


elated: with it in the location’ and: which justifies the location,’ ‘and: 


e it can not. be cut: out. ‘of the located area by claiming it under land — 
: grant or other wise. - Similar must be the treatment, ‘under land-grant a 


claims, of the areas, whether fractional or of. forty-acre ‘subdivisions, 


| that: are not embraced within adverse. mineral locations. - To hold Sos 
| "otherwise, to ‘permit the units above defined: to be split up into little 
- pieces for the “purpose of land- grant claims, would plunge the public: eo 


“> Jand-administration into great confusion, entangling its official sur- 
~ wey: work with unofficial attempts to separate areas ‘fallin within. the te 
os scope: of. the land- grant acts from those: excepted f ‘from their oper ee 
hee ation. ee cel 
pea This has so lea ‘beer: ‘the: -gottlad’ ar of ‘ihe Gistietet Land Office eae as 
ae ae in’ its administration of the land laws; and ‘the: ‘Department. has. 86 00 
: — : ~ recently: affirmed its approval of that: rule’i in United’ ‘States wv: ‘Cen- pee 
coe tral Pacific Railway Company (unreported—decided ‘March 14; °° 
1922), that it is useless for-the Central Pacific Railway Company se 


coum to persist. in the opposite contention, as in many of its recent, appeals... 








| OP ts: answer to the: charge -in. this ‘casé, then, ‘implying, “by failure ‘to aes 2 
oe ~ deny, an admission of: mineral clisiracter of part of oan of the for ty- Pee 
“ -gere: subdivisions | involved ‘i in the charge, admitted’ the: charge as to. 000 


~ the whole: of each of those subdivisions, and left no issue for evi- es. 


cog os sdanes: at: the hearing to. operate upon. The: Government, therefore, ees 
“S- ¥ras not under the necessity to prove, by evidence, ‘mineral: character =. 
ee Of: any part of either. of said fortiés; nor had the tailway company ee 
feo fhe ‘right to prove, by evidence: ‘offered ‘ either’ before. or’ ‘after’ the : UL 





poe © Government: “rested, its” case: ‘upen, the’ simiesion,, nontaineral’ char re 













. “aster of: any part. of either. st in his. faba: ok its own > allthiosicts - 
=) which stamped. mineral character. upon. the whole of. each thereof... a: 
An admission in a. pleading, even though an implied one, bars: oe 
ae dence contradictory. and dispenses with evidence. confirmatory. of it. 
fees Bale concurring, decisions of the register. and - receiver and of: the 
a Commissioner are both of. them. informal. in not. expressly. finding 
2 the? tracts involved. to. ‘be. mineral. In. character; but each decision - 
ee implies i in its contents such a finding, since no. other could. be drawn. | 
from the admission in the record and no other could. support. the 

local officers’ recommendation’ or the Commissioner’ s judgment. The” 


“ Department.-i is not concerned with the technical perfection of deste ce ee 
oe ‘sions. brought: before it. for review, but only with the Tegal sufficiency. oe 
“s aie their. adjudications. — ee toe ee oe ae ee oe i. 


The decision of the. Commissioner i is s affirmed. 


“UNITED: STATES » vw CENTRAL PACIFIC ‘RAILWAY COMPANY. 


: » Motion: ee rehearitig ‘of: departmental, decison: oe ‘Atigust 80, 
1999, 49° be D., 250, denied ee First. Assistant ‘Becretary.: Flame, 
‘November 1, 1922: ae ag Pe de Gee ee Oe | 





~ WHITTEN ET AL: v READ. 
oe eo se ae "Decided August 30, 1922, 
2 Res Jovrcata —Extay — Parent — Apvense ‘Crame — Aconerion — Rrra 
: | .-RieHTs—SuRVEY.. Pee ae ee a | caer Veh oe 
Lege ’ | - The! Department. will ae the doctrine of res: sadjudieata. and refuse’ to’ Féopen*. 
pee “a case in which: there has been a final determination by. it: that: a: patent, : 
issued on. an entry in, accordance. with the official plat. of survey existing, at. Pee eae 
- date of entry, conveyed title to adjoining lands: ‘added’ by accretion, where © aoe 
2 ~ another’ subsequently attenipts: to set up: a claim to a ‘part. of the land in- ie i . ae 
7 "volved with the view to. defeating. the title asserted | by. purchasers who. ees 
Pee ‘relied upon. the validity. of the ‘patent. phe | 





| PurcHassr—Parswt—Apvense Crarsr—Ocoveaxcr—Fossr Leo | SELECTION— ce eo ere 
~ ACCRETION—RIPARIAN ‘RicHts—SuRvey. et eee Pee en ae “ae. 
A purchaser relying’ upon a°Government ‘patent issued in ‘aecordance: with the 
official plat. of survey. ‘at date: of. entry. and a. departmental: ruling. which held” 
me ae the patent. carried< title to: lands’. cadded to the: original © ‘survey. by” 
~~ “aceretion,. is: such, holder. under: color: of title, although not: in:.actual ‘oc: 
 cupaney: of the. land; as, to. possess. equities creating: a claim which, affords. 
an obstaclé ‘to the. allowance of a - forest lieu: selection, if the lands are 
oe, oe ~~ indeed. public. lands, a ee po ee le 
-Lanp ‘DepanracentJuRispremdn—OdcurANcy —PnereRence Rion, ee eee 
: _ The Land Department. has. jurisdiction. over the publie lands: to. afford tustice ie oS bia 
to" claimants: andto: ‘protéct: equities and: it’ may award a ‘preference right — OAR Es 
upon. a ground. other - than. that. of. nee occupancy, ‘unless. the: claim. ‘As. _ Pe es 
asserted under: a ‘law. Tequiring, settlement, One ge eae oe er ee ee Te oe PR 
































: ieee First Assistant Secretary: 


"DECISIONS RELATING ‘TO ‘THE PUBLIC ‘LANDS. 8 [vor 





This case. involves certain lots in. ‘Evactional. Sec: 19, T. 53 Ss. R. Ros . 


ee 49 E., T.M. yin the State of Florida. The plat of that. section, ‘which xe 
oe was: approved j in 1845, ‘shows that: it. was. composed of two lots. con- i a 
eee taining 719.62 : and 85. 29; acres, respectively, a total: of. 164. 84. acres. ares 
ea Biscayne Bay was ‘shown as the: eastern boundary. 2. Tesurvey_ was | ee 
Lee “> made, the plat of which was approved February 1, 187 5, showing the no 
eat ay, Sad: fractional section. as “composed . of: lots: 1 to T; friclusive, “with® 8 0% 
ee _ Biscayne Bay as the eastern boundary. Lots 3, 4, 6, and T of thise oe: 
ee latter, plat correspond roughly with lots 1 and 9 of the: earlier plat, Chas 
ai" bit aggregate 192.58 acres. The seven lots have a combined.area of 
coco 887.76 acres. “Copies of these plats are: shown 1 In the decision of the — ue TES, 
oe Supreme Court j in the case of Gleason wv: White’ (199. O83 ; 54). ° es 
| April 4, 1870, W. H. Gleason‘made homestead entry for lots i ae ee 
ee —@ according to the then existing” plat. approved i in 1845. He made.) | 
webte Ses final: proof on Je anuary 12, 1877, and patent. issued June 24, -1878;.for 09" 
ee lots 1 and 2, said section, reciting that. it was: according to the official oe 
>< plat of the survey of: the land returned to the General Land Office e is 
: + by the surveyor. general and approved in 1845... sy a 


January 31, 1884, the State filed ‘swamp- Jand ‘gelectionic for’ lots 3 


- Me 4, 5, 5, and T (survey of ee) which \ was. as: finally: Telected, ‘Augont’s 2, ieee 


: actet ‘and: ‘patent’ was: | ieeued) as ao. Tee Be May Ae 1885. “The latter” eld 
. tract was. the Subjert of suit decided 3 in 1 the « case of Gleason ‘ v. - White, ee 
SUPT oe 
Ae vd une. 4, 1884, ‘che State filed i ‘ta, swamp- aren cision: for ic 1 ee Ne 
aa 2: (surrey of 187 eee which v was tage Pejected Apt 15; 1887, for the 
es “The survey ‘of ‘said. section, made i in: 1845, Showa. that ‘said. lots. were ‘at ae | 
Td 2 time. covered | by. the waters. of Biscayne Bay, and. had. no real. existence except . 
viii) = ag the bottom of said ‘bay. “It is; therefore, held. that. they. were not swamp nie 
~Tands on ‘the. 28th day of ‘September, “1850, and. -were | not, therefore, _ Subject to: uae sie 
PS the operation of the swamp, grant. of. that date. oe ea 
Se oe Ja anuary. 18, 1890, Edward res Pent applied to aes homestead dcx: ee 
i oy try for lot 2, ‘which. was rejected’ by the local ‘officers for. conflict als 
with the. Gleason entry. and patent... That. action was reversed by the: ns. 0: 
ers . ~ Commissioner under: date: of: June 11, 1890. The. entry was. made oe ee 
> and on January: 26, 1891, cash’ certificate’ was issued on his commu-_ eG 
7. tation proof for: lot 2 ‘containing AO. 50. | Ae, the pereage, ed ue ee he 
2 oe said lot in the 1875 : survey.. cao 


February 95, 1891, W. H. H. Alcason. Slama. par lot Q as. spurs 2.8: 


os 


ee | glace: under ‘the. aforesaid patent of W. H. Gleason, appealed from. 2 
ee the action allowing: Pent’s. entry. That. case Was. decided. by the De- rat 
on partment, April 12, 1892. (Gleason: ». Pent, 14 Li: Ds , 375), wherein Ite 
8 a, was. held that Gleason had. title | to said Jot, and | directions were SP Tae 
















~~ given: for ‘the etancellation of Pent’s Sie a motion: for review was ~ - 
denied September’ 12,1892" (15: Led, , 286). The: reasons. f given: on 
ite action will be: stated at.a later place 3 in this: decision. SelB oes 
In pursuance of the: said decisions by. the Departaient 3 Pent’s ‘entry.’ ee 
-. was canceled, and ‘it-does not appear. that. any. y portion: of the: ee ee 
ae x chase money: thas been returned to hims >> ee 
Lot I of this: section of the survey of 187: 5 was, 3 te subje act ti a ‘dee oS . 
cision: by the ‘Department: March 81; 1894, in the case of Lewis W..-° 
- Pierce’ (18 E-De » 828), -wherein: the: application. of Pierce: to enter. oy 
the same was ‘denied. on the ground, as held in the case of Gleason Cara 
Pent, ‘that the title to said lot passed‘ with the Gleason: patent. - wet hae 
ee In 1898 a. purchaser. under. ‘the: Gleason: patent: commenced a. patie a 
ae Ob actions: in the circuit court for Dade County, Florida,.to. recover’ ~ . 
possession of lot Be or. ae H Dart: thereof, and. also. other lands auataing 


“as to ‘Jot. 5. (which, as. s ahove ated had’ Boer: punted to: he: ‘State’; in 
“Ts8s). That. action was affirmed. by. the. Supreme Court of-the:State te 
— So., , 1031). and. ultimately. by the Supreme. Court, of the United rae 
States’ ( 199 U. S., 54).in the one case carried up. . - ee 
dune. 19, 1990,. Henry. T. Read: filed. forest. lieu. melechion index the ee 
‘provisions. of the. act of June 4, 1897. (30, Stat., iin 36), for certain” ' 
“lands. ineluding: lots f, and: 2, of said section, according. to the plat ea oer 
of. 1875... aac oe 
. September: 20, 1920, he. ‘State. ot. ‘Florida. ‘through. ita: telecine. eciat eee 
Saene filed indemnity. school: -land selection for said lots 1 and.2,and.. 
<also.a. protest. against the forest. Tew selection ¢ on 1 the ‘ground 0 of non- 
: compliance with the regulations... = ge 
» January 4, 1921; Francis S: ‘Whitten filed: a a pidteat ee the ‘sii: oa 
~ forest, liew. selection: as.to. lots 1 and-2, alleging. failure of compliance: Poa Mee RE 
with the: regulations and also that the protestant. was: bona fide pur- ROR 
| _ chaser. for value of: a portion of the land, title being asserted through: Saas 
ae mesne conveyances. under. the Gleason, patents. fen ae ee 
. August: 2, 1921, Britton, and. Gray, attorneys of this a Hed a ene 
“upatition for ‘reinstatement, of:the old. swamp-land. State: selection, ee 
- which, had. been: theretofore. rejected, as. above recited... The ‘State oe. 
Or Florida by its. selecting. agent. protested against’ reinstatement. oy aren 
~ the said. swamp-land | selection, . contending that. the. ‘State. had. ac- 
 quiesced 3 inthe former. adjudication. more than 30 years ago. rejecting - fad ype 
«the, selection,. and-that. said selection: became, res. adjudicate. and 
a should not: ‘be. reopened. eS “ i Pee 
By. decision of December 12, ‘get, ‘the Commissioner of the Gen. 
















a ~ swamp- ‘end election and rej siectod the. forest Few eesiad as to these : a ae 
ots and the. indemnity school- Jand selection. That. action was. predi- Bae 
cated 0 on. the: aeey udications: By the "Department: above referred c : 





ee . : ; a holding tt that. the. “tide to: thie. land: i paisedl with ihe: lon, foaente an 
oes » and ¢ on. the Supreme Court’s. decision i in the case of: Gleason: uv. White, er 
eae: supra, which. was, construed as ‘supporting: the action of the Depart eee 


. ment in refusing. to. make further. disposition. of said. tracts. ee 
| Appeals: from. the: ‘Commissioner’ s decision have. been’ fled by. i 


Se “Read. and by. Britton and. Gray, the latter acting+.in the name of:the ne 
oe State: of. Flor ida and. in the interest. of Charles. Deering who claims = facie 
aaa the S: 4-of lot.1.° The Department. has heard. oral argument, in thes). 20: 
Slew oy ease: ‘and: has. considered. the -various ’ ‘briets, motions; and. exhibits ae 


es composing the record.’ 


ae It-is. understood. that “Whiners is. “gldimitig’ let: 2 and. ‘the, N £ of oe 


cet 2 16t 1: by ‘mesne ‘conveyances: under the: Gleason: patent, and that Deer 
oe ~ ing is claiming’ the S.'} of lot 1 under'that patent. It does not clearly: ~ 
> appear just. what. right Deer ing. ‘expects. to: establish’ with. reference... | 
or tothe: said rejected. swamp selection: which he ‘is asking to have. rein- ~ oP tes 
oe “stated: ‘His attorney’ ‘stated: in oral argument thet. it: was: desired. Lone 
os ~ have’ his’ title established’ ‘beyond question, and he wanted greater ae 
“assurance: ‘than that. given: by the decisions in’ ‘respect: to the. scope of 


the Gleason. patent. It appears ‘that Deering has made very. valuable: ae = 


aor ; . Improvements on: the southern portion of. Jot: 1, and ‘in view of ‘his et 
a ‘equities Read: has given: ‘him a deed: to-the Ss. tof that lot. which. would: ee 


|. protect him-in case the: forest liew: selection. be allowed. ‘Therefore, we 
Read. is not. claiming adversely. to Deering. Whitten also. claims 


~ equities as well as legal title, having purchased lot 2-and the N. 4. 


Ho ‘of lot 1 at the price | of 915, 000. rade, also claims to have Spent $35, 000 radi 


in improvements. ' 


coe ea deny the fact of purchase ailegea: & ‘Whitten, bat one 


: does: deny that there® ‘were any improvements on the land ‘when. the 
~ forest lieu : selection was filed. He‘ also disputes the claim: that the. 


een Gleason. patent: carried title: to. » the said Acts: i eo 2 of the auryey” . 
Sy ot 1875. ve : . 
~The: ‘perplexing questions’ ‘hus s presented in. Soahestion: 2 Sth the. Pree 


~. various conflicting claims. have: resulted from Tack, of a consistent. 
eee “attitude by the Department. in respect to the added area shown byl! he: 
ae. the plat’ of, 1875. The history: of this. case can not. be’ ignored. Ae eo 
ot ie ~ number | of ‘the: issues. raised’ can: not. be adjudicated de Novo. They cerans 
have béen decided and must remain at rest, otherwise title to valuable = 
ee oF : “property: acquired 1 in good faith and in ‘reliance upon ‘prior: adjudica- ee oa : 2 
“o> "tions would be unsettled. -'The* ‘principle of res adjudicata applies 
Cae _ with g sreat force in this contr oversy, which, stripped to its essence, - 
>. 4g between Read, the forest liew selector, on the one side, and ee 


- Petr the other. ‘Deering would be protected by the deed already Mee 





ee _ him by. the forest: liew selector even, af the selection be allowed. The - — 





oo - 4 ‘verbiage as. amended. in. the decision, on | eehearing, October 26, 1922, oo 2 oe ap ference es 
























: "DECISIONS RELATING TO THE PUBLIC LANDS. ss. 





~ swamp-land. claim of the’ ‘State was s long ago rejected, finally dis. 
i posed of, and. the: case. closed. This ‘feature of the case does not. 
require discussion. It should not: be: reopened. Honey 3 Lake Valley 
ee Company et al. (48 LD. 192), and cases there cited.” on Se 
“Likewise. the State indemnity: school selection may os buminaslly © 
a or eliminated: irrespective. of the. disposal of the contention between ~ 
oh the ‘forest: lieu selector. and the. ‘purchasers under the Gleason: patent. foe 
They prior forest.liew selection until disposed. of. segregated: the:land | 
ioe EP So that it was not. subject: to subsequent selection: Porter: My: ‘Landrum. : 
ee (381 LD, , 852), , and. Youngblood : ». State of New Méxiéo, on rehear- 
ae OA ang ® (46. L. D, , 109). “This leaves. the conflict between the. forest lieu” : 
‘selector and. ‘the. ‘adverse, claimant: under. the Gleason patent. Te: 
tee ~ becomes necessary: : to consider. the: nature. of the. elaim:of:the: eae 
chaser. The following excerpts: are taken’ from. the. departmental ote 
oe decision i in the ease of Gleason ve . Pent es L. ‘D. 37 By 87 are) involving ee 
ae cole 2, a ‘portion of this land: ee ee ae ee 








=e ‘It is, L think, manifest from an. thapaction of the official copies: s of : aid’ : surveye™. nh a 

ve filed by ‘counsel, that the. enlargement of said. section 19, ig the result, of gradual Dor ee ce 

: > and: imperceptible tidal” action: duri ing. the. period. of: almost. thirty. years that. a ie a 
2 elapsed between: ‘the 2 approval: of. the. > survey of. 1845 and. that ‘of. 1875. Parad i ee, ee 
ee) i te POP ents ee eae Sia oe oes ee. eee ee roe she i. Be var : : : bases oe 

. “The public surveys are: 5. thé official: ‘description by which: the: public: lands’: are. ° oe eis 

: aes of by’ the: government. “When, ther efore, ‘the. ‘patentee made; his’ Syl, 
- original entry, the ‘then official - ‘survey of. 1845. was’ as claimed by counsel, an. as 

ae assurance’ ‘of the: proprietor’ that ‘a riparian “estate was: for: ‘sale.’ omen ee 

‘Such entry was: a. segregation. and: a disposal of. the land. ‘in’ ‘accordance with pete ie 

that: ‘survey, and rights oo. acquired,” could’: not ‘be : Ienpaleed’ by the subse: ee 


i 


oS : “quent survey of 1875: | 7 . 
Pe, we Ne. patent. under which’ ‘the. appellnait ‘iiins: being based upon ieael original a ae 
te entry, took effect as of its. date. and conveyed the  Hiparian. estate: Aeseribed .. i tae 


by the: first: survey. . ate epee fe. ue es oe bs 
ene ta, - Phat ‘riparian: ‘owners’ ‘are 5 entitled: to ‘such. aceretion ¢ as ‘that. now under ‘edt ee ae 
ec ae #'gidetation; is. too well settled for: serious: discussion, hn the « case eof Jefieris wD. bane oe 
ees ane Land‘ C©o.; ‘supra; it-was: held: that ef, ey chan anne ea - Regen 
eg a ce ‘Where a water. line ds. the boundary: of. a given one ‘that line, no ‘matter. How ee ‘ 

oO anu shifts, remains: the. boundary ; ‘and. a. ‘deed describing the. ‘Tot ‘by. ‘its: umber 
ee conveys the land up to. ‘such. shifting, water line; go ‘that, in. the. view. of accre- © 
~ .. tion, the water line, if named as the boundary, continues’ to he. thes bowngary, 
os “vand’s a. deed of the lot. carries all. the land-up to the water line”... 2 
ee. 2 Age heretofore. stated. ‘the, patent: through: which the- appellant claims, ‘con: 
sever the: whole ‘of. said: -fractional, section" as: described. in. said. first. suryey, ~ 
where ‘eby: the, boundary.’ was. shown. to: be: the. water: line referred. to... Et: follows. 
8 2 “ander.the: authority cited, that. it. must. convey: | the: Jand embr. iced within ee 
— boundary : as. extended: by. the. second BUTVEY eo a ee 

3 : ard 5a ‘must,, accordingly: ‘find: that: the. appellant. We H. a ‘Gleason. as: owner: “of. 
a the patent. hereinbefore. mentioned, is: entitled. to, the lot 3 ‘in: : question, a as acere ” 
ae to the land described. in said. patent. Pree Sele 
- 8T51°22—vor 4 4917 5 




















aa 


 DROTSTONS RELATING TO. WHE PUBLIC LANDS. oo granon 


“That 0 opinion 3 was s idhored to in en) cm D. 286, 


re ‘The case of Lewis W. Pierce (18: lL, D.. | 398), oe dat: 4; aot ei 
ae said Sec. 195. ‘The’ ‘respective surveys are. reproduced therein, and the ae 
| on following 3 is taken. from. that decision— Ce eee ee 


al ~ In: the case of Ww. EL Gleason. ». ‘Pent. (AA: L. D: 3T5);. it. was: held, ce ae 
2 on + to. the entry. now in question :. ae ‘When, therefore, the: -pateritee made- his. original - a ee 
° | eg o entry, the then: official survey of. 1845. was. as Claimed: bY... counsel: an. n abguranioe fe . 
: a of the proprietor that:a. riparian estate was for sale.” Se 
Cee ot that case the right to make entry. of lot. No.2, under ‘the 1 survey ot 1875 oP 
“was involved, and:it was held to ‘have beeri‘an’accretion since the survey of 1845.0 
“That: casé is decisive of the one here in. ‘question-for; if lot.No. 2-is‘am accré-, 
eee : i tion: since ‘the. survey, of 1845, ‘surely lot No: 1, raust ‘be; as. At: lies between: Aah eae, 
: 7 No. 2.and Biscayne Bay, which forms. the eastern’ boundary. of this section. 
: i “Tn the appeal. under -consideration,. however, it is claimed that. ‘the’ land. ne 
2 ot question: cannot be an. accretion, as timber is growing ‘thereon more than one ae ie 
_- hundred ‘years old; that there must have been a mistake i in the: e- original survey, Ye ve 
-- ‘and to-ascertain: the facts a-earing is desired.’ m fegusisicg oe 
og. “TO admit that there was a. mistake in the. survey: could: nae, iat my ‘mind, alter oe 
“the: case, for it is not. claimed that, even if a mistake had. ‘been made; Gleason | 


as : ; was i in anywise responsible for: it, or that it” was made through: his. connivance. 


“2 This being 80, DO: ssabeauent: survey, can “Geprive: him of, his frontage: on ee a 


He made: entry. fifteen. years. after. the: “survey. of: 1845, and: his contract. with 


the. government. was based upon: the. recognized . plat. then. on. file: This assured. ae ae 


him a. water. front. and. undoubtedly’ this faet. influenced his: selection of the land. 


ae water. ae Senin 


i. “Whatever ews is therefore. taken of the. matter. your. decision must be, and 
is. accordingly hereby affirmed. Pe, Oo . Sete Po 8 ae ee es ee eee 
Tea is. contended: upon behalf of Read: that the’: ‘mote meeene Aeccions | 
: in the casé of Gleason v. White, supra, nullifies the aforesaid’ rulings ce 
of the: ‘Department. It is ‘not, believed, however, that it has that  ~— 
effect. “Said decision involved lot: 5, “not: the land: here in. question. ete 
.-That lot had been patented to. the State, as above recited. Thecourt ~~: 
— Was confronted with two. conflicting patents, and disposed of the case |)” 


le os “Your: decision. ‘of. Tune: 11, “1890, allowine:) Pent’s. ‘application’ to. enter: is. ere k { 
oe i: af versed, and you. are. » accordingly, directed to. cancel his. cash. entry: for, the said & peor 





eee : according to its views of the soars. In the. course eof the decision, oo : 


a “the ‘court. said— oe ec er i ee eee ee ee eee 
Lo Ss Tt is ‘undoubtedly ‘tine: ‘that “tthe official’ stirveys of the’ ‘public 1 Jands Of: f the: Ae a 
cpaiea. States are’ controlling. |  Stoneroad. De ‘Stoneroad, -158/U. 8. 240; Russell Bee or 
LS: Maxwell Land Grant Co:, “158 Us. ‘S$. 258; United States v. "Montana Dumber, 2.00%: 
- and Manufacturing: Co.,.196-U. 8.5733 Whitaker v. McBride; ‘197 U.S..510. 5 
~ Flere’ we have. two: conflicting’ official: surveys: and plats, and, by ‘mistake - of. srs 

e the Land Department, two patents. have’ beéii’ issued, which, in’a certain aspect © Sree 
“ol... of the ‘surveys and plats, also-conflict:“It- is:one of those unfortunate: mistakes’ 2 ge 
a os which sometimes. occur}, and. which necessarily throw confusion and. doubt: po ee 





). 


















This eaty dotanienida , the: section’ soe the Departoent 5 in 1 refusing 
Be make. further’ disposals. “under. the. plat. of. 187 5.” - Therefore, ° if. 
“any further disposals.¢ of that. area are. to. be made, there, should h 
Pay “a new survey... 0g Pe oa 3 a 
= Counsel, for’ "Read ‘urges. as a anatter. of ‘great dtaportedca, ‘that 
) i an notation. of the Supreme Court decision in. the case. of. Gleason: 2) ; 
so White. was. made on the. records of: the. General. Land Offfice,. as: ins 
~~ dicating an interpretation. that. Gleason. was: restricted to, the area. 
— vombrteed | in | his. original. ontry.. and ‘not: allowed. additional. Cae 


eee “he. ‘most diligent. nbayeh’ ‘his, failed: ti: reveal: any: anthority: ton the. ea a 
oe et; this notation on: the. tract: book, and it is. assumed . that. it was. ‘Dat. there; ae ae 
ome. clerk. acting on his. own initiative and without, authority. . | aa 





ee Certainly, such: notation. ‘could. not. shave. ‘the effect. ‘of. iE overruling. 2s 2 
ee ine ‘prior | departmental. decisions: ‘as. to. the effect. ‘of the Gleason 8, 
os», .-patent, nor. could. the: purport, of: the: ‘eourt: decision : be. enlarged ee 
wpe, thereby. ‘The notation could:.serve no. cother’ proper. purpose. than 0 
to merely. call: attention. to: the. said. decision. -But ‘itis said,.as) ." - 

against. Whitten, that. he was bound by.: notice: of the said. Supreme a 
Court decision and the: Land. Department. records: that he took.a: 0. 
Pee lL yeid deed. and is. not: protected | on’ the. > ground. that. it: was. acquired a 
“f°. upon: advice of. counsel ; ‘that. his. alleged. occupancy: of ‘the: Tand® 302.8202 

cle occurred: after. date. of: the. Read: ‘selection, and that ‘he has. no, Sufs ys 2: 
9. = ficient ‘basis for assertion, of. ‘nquitiea, as a ‘bona Hide | holder. aatider ee 

a _ color of title. . a ae , a 

_. In-answer. ‘to? > this, itn may. 7 ie said an the. aeledior: me likewise gat 

‘be held to notice ofthe ‘Land ‘Office’ records, ‘showing the former ~~ ° ® 
. élaims for these tracts: and the rejection of. same. ‘because: of. eonflict 9 
'.. ‘with the Gleason patent. The Department.can not agree that the © = = 
So filing of, the Read’ selection is sufficient to prevent. the granting Of ee ee 
eee Se preferred right of entry, to. Deering and Whitten, as contended, = = 
~. incase it be held that the ‘area in: question should be disposed of ag yee 
pi public land. In view of the'rulings of the Department in respect ee 
“to, the: scope. of. the: Gleason: patent, the. purchasers. thereunder: are eS 
os ~ entitled 0: consideration: ‘as' holders under: color. of. title: -It-is such 
oo a @laim,: at: least; as: “would: afford. an 1 obstacle to. allowance: of the 2 
ae _ forest Heil. selection ‘adverse thereto. <0 ee ee 
er “The selector ‘undertakes to make a pore as  habwoan Deering a 
ee and Whitten in this-regard. He proposes to protect Deering. on: the 2 

Dae ot -ground that. the. latter, had valuable. improvements. on. the,S. 4 of © 
-.. Jot 1 when. the selection was filed. He denies the right. of Whitten. ie 
ee to. such "protection: because; it: is: alleged, the. latter: had: not at. ‘the. : 

















thereon. 1 Te is not : denied, j hertar, that Whitten had | purchased 





| 0 26,1 1922. 


os “6 Contest—On, 3 ep ere Latiys—Noriée Hearing. wae a cee ak ; ae 

The provisions. contained » ‘in: section” 13° of the’ act OF Webiunity o 1990, ree. ae 
oa ge - “requiring an. applicant: fora “prospecting permit: ‘thereunder. to” monument a ae 
Pans eer ground..and. post notice, being. mandatory, “a: contest: ‘or. “protest: suit. 8 
oie ae ciently” alleging . failure to comply . therewith . should. be. eceived, and), pat ee 

Cee ound proper, affords : a . basis. of an order. for, a hearing. ee ee - re ee 














he a 





Sees ae the: Tend F (lot: 2 Pend N + Jot 61’ for $75,0 600, ‘hid: ‘hind “paid i in. daa | 
} Fi $25,000 on ‘the Pi urchase price, acting upon the. ‘advice. of. ‘Soitnesl = See 
tf VG thiat’ the title was. ‘good. Under the circumstances stated, it: is be- j 
rebul lieved that ‘both Whitten. anhP ES ec 

ie 7 ‘is / gia entitle them at least to the ‘Briviloge’ of Piles their t title es; ij pat. veel. 
' i held to be defective. i 
“The fact, of psi occupancy is not important except a as it may see 


iave such equities. as. would oe 


o eo physical 3 possession of land; abept: as to ‘aims under the arr re 
settlement laws. which are not involved “inthis case. “Mere posses 
~ sion: without: right: or: equity would not: call for relief.:: The law is 
concerned “with the condition and not. with ‘each: ‘particular: element — aes 

ie contributing to the condition. It‘is a: “mistaken position to assume 
ce) that: occupancy affords the only ground’ ‘for‘an ‘equitable claim: which 9 
the Departinent. may satisfy byaward of preference: right: of entry. oe 
-- If-this be public land,’ the: Department: has jurisdiction’ over it ‘to 
a, ho ‘justice: and protect equities: But: it-1s believed that the question: 
.. whether ‘this land was ‘disposed: of by the issuance: of: the Gleason ~ 
Z patent. should. not be reopened. » That was: settled many ‘years ago oe) 
~ by the three decisions above referred. to, and.is'’res ‘adjudicata. JOE eee 


- Lea: (10° Age D: , 652) 5° ‘Hyde: et al. We “Warren! et al., on™ review (15. 


LD, 415); Mee». Hughart: ef al, (23 L. D., 455) ; Lacey 0: a = : 
ioc dort eb. a. (88 Li: D., 553); Nelson. Gunn: et “ai (44: Ti D., BO): : 


‘Rceordingly, tl the decision appealed £ from’ is: affirmed. 








"WHITTEN ET AL. LY, READ. 


Motion: f58 eeu of departmental decision of £ August 380, eee a 


x 49 16a D., 258, y denied: ae Fi irst ‘Assistant :Sectenany mi Ey ¥, October hae 








PURVIS s ve Wirt, 


Bane: : Conrest—0n. AND Gas | Lanps:—Prospecring PasciRndonve® Se BB ae 
"The. rule enunciated in: Tieck-v. MeNeil: (48 Li. D., 158), to” the effect that fan ik ae 


oil. and. gas. prospecting | permit. is not - subject to: contest: by. a- third. party, ee 


“did not intend tobar a contest based. upon, matters. affecting the: legality — os ne 
- Or: validity: of the. claim. not disclosed. byt the records: or known to. the: De oS ere 4 





~ partment. ae 


















ate Capa! of: tT: eck | v. . McNeil as. Le “Dg 158), ‘mouined,, | os 
oe |‘ Fine, First Assistant ‘Secretary? eee a a ae 
- March 11; 1991; the: Dephetaent gianted to “Albiect™ Witt under: 
ad | adon 13. of the act, of F ‘ebruary 25,1920. (41 Stat., 487 ‘y. a erinit, , 
“025356, to. prospect for. oil. and gas upon, the NE. 4 NE 4,5. e NES 
- SE. 4 NW. 4, NE.2-SW..4, and SE. 4 eo , See. 1, Th 4b, ie ‘R. 63, OW. : 
= ~-Neweastle land. district, Wyoming: 5+ oe 
pee wt Maréh 15.1999, Witt applied for a an | extension n oft time for: a ped: : 
of three years within, which “to: fully coniply - with the terms: of. othe 
permit,” alleging - that. within. ninety, days from the: date-of. the. per bes 
| oe mit. he. distinctly marked. each, corner, 1, Of the land embraced. in the. fee pe 








lt aries s of. ‘the ‘lund, coal be. pally, raced: upon, ‘the around: ‘and. alo oe 
posted. onthe land: at: a. conspicuous, place. a notice that, said: permite? cae 
~ had. been.granted,.and. a full description of the. ‘lands. “embraced. . ee 
~ therein ; that. he. entered into.an. agreement, with one Arthur C ‘Sloan. ~ Ades 
~ Jooking to. a, compliance with. the. requirements: of. the. permit. with oa 
‘respect. to the. oil and: gas. development. of the and, ‘and. it had. been... & 
age impossible. since November, 1921, to get machinery: upon. or: supplies” a ee 
-eye "ote. the;land:. ‘Upon considering said request. the, Commissioner. Of Pe 
pe oe the. General. Land ‘Office on- April, 19,1992, pursuant. to. the PLOVIs. #2, 
~~ gions of the. act. of. January. 11, 1992 (42 Stat., 356), extended. these oe 
~ © otime. for. the commencement. of, f development work, Apon the e land to B eae: 
= November: 30, 1922... ; 2 ea 
_. June 21, 1992, Joho. D. ‘Punic. hee pion 13 ae pert ha fe 2 
ee mit: ‘application: covering . the. Jond: herein. above. deseribed had. been® as 
enue rejected by. the: Commissioner's. decision. of May 5, 1922, for. conflict: he 
ee with the permit, of Witt, filed. 2. protest, against, said permit. alleging — , 


~ 
















. _ That he: has ‘caused the: said: Jand- to! be: carefully, examined, and. that, ait. is os. 
ee evident, from: the appearance of the. said land that-the said Witt. has never at. ~ 
any time complied . with the: aw ‘requiring same ‘to. be. ‘pr operly. marked and: eee 
. . @ach” legal ‘subdivision thereof staked, and in ‘substantiation of ‘this protest. he oe py bent 
ee submits herewith the: affidavit: of Benjamin EL: ‘Thoeming, 1 Louis c. » Thosining, ne Phe, 
ee ea e and Bernard. Howell: Obese a gk Se ee es eae 










In the affidavit ‘etonted to | in the protest it was: averted i in » sub- oe % 
as said permié: ot Witt; ‘that: me Jane" 5: 1992; ‘ack of the affants ig elit 
= oo Spon. the land ‘and very carefully examined’ ‘the same} that’thére- digas 
oo TNO: stake of any kind or character. upon any legal subdivision: of the 
on land o or £ upon. any. of the section corners, and no 0 evidence of: any. stake - 








cao ae ee - DECISIONS | RELATING * ‘tO “THE: PUBLIC LANDS. — as eres Se 


Pee weer ale 


oa fra staking the land. - 7 
ee - By section. 13 of. the easing a act, it is i provided th that— 
Loan Naa ® The: applicant shall, “within. ninety days after receiving 2. 5s permit, oe oe 
oot SC mai: each’ of- the. corners. of: the, tract. described in the permit upon: the. ground ee 
co With: substantial. monuments, 80: that. ‘the’ ‘boundaries: can. ‘be: readily: ‘traced: ON oo ee 
noha. “ps the. ground, and: shall post in a conspicuous: ‘place’ upon: the lands -a notice that’. Se 
eee - such. permit ‘lias been. granted: and a. description of ‘the lands covered thereby. ve Tas oe 
sense and all: permits. under said section are Scxpresely 2 made subject. to ae 
dew “compliance with said ‘requirement. ee a 
oye ge ne: ‘protest, however, -does not ‘diargé a 5 dealane on rahe part of the 2 
ees ‘permittee: to have. coniplied with ‘the. requirements of. the provisions ee 
~- quoted, ‘but alleges merely. ‘in’ ‘substance’ and: effect: that’ on June 5,0 7! 
1999, when the’ corroborating ‘affiants. respecting. the protest visited . ~ 
ae ‘the land, which’ was approximately one year. after the’ ground should — = 
have | been monumenteéd, no ‘stakes were found: ‘théréon or any: “indie 
2 ‘cations: that monuments. had ever ‘been established at any of the =~ 
iss S@OYMers. - “Jnasmuch. as’ ‘the! pertnittee has: ‘alleged ‘under: oath. that he*.2 
- _ made: timely’ compliance - with the: ‘requirements’ of the Jaw in the: 
“ “natters of. monumenting the ground and’ posting « notice’ thereon, and = 
of the further fact that the protest: ‘contains no ‘positive allegation. = 
-. that: such’ ‘monuments had not ‘been erécted’ ‘and: notice ‘posted, the : 
Cee Department i is ‘clearly of opinion: that: the. protest: affords 1 no 0 ground — : 
- for: a hearing, and. the same‘is for that reason dismissed. ° ol 
ei. e Ji thus: considering” the’ protest, ‘the: Department: is not. medal 
oo of the decision of the. Commissioner of June. 30, 4991, in Tieck uv. 
me McNeil. (48, ive D: y 158). which: received: the: approval of the. Depart- ae 
pee ‘ment, wherein it is held’ ‘that an ‘oil and. gas. ‘prospecting permit isnot. 
ae - “subject. to. a contest by: 8: third party, ‘and that. application therefor oe ; 
aS a - ean not be allowed. | “That decision, however, overlooks the distinction ee 
| between ‘a contest’. or protest which: ‘sets: ‘out: material: allegations’ of . eee 
fact not disclosed. by’ the records’ ‘or known. to the’ Department: anda. 
as “contest. or protest which gets up matters which: are. disclosed “by. the | Bae. 
ay records, known to. the. Department, or. which. involves. some e.mafter ae 
eae Tol: required tobe. performed by. the jaw or regulations. - oe i a 
hon’ san tis the general. rule and. ‘practice. of the Department to al itself ea 
7 : 2 oF the assistance. of. citizens. in its disposal of the ‘public lands, where es EEN 
the protest. or. contest alleges sufficient cause. affecting the. legality. One 8 
validity: of, the, claim, not shown, by, the, records o or r known, to the. De: mcs 
oe ‘partment. — a . co ae 
ee AS. stated ‘hareinbetors the: Tommneating. of ‘the: ! gidund cabrseed foo 
gS ae within a an n approved permit a and the posting: of 1 notice is a a mandatory = 











Sot aot. is ordinarily. mot a matter’of record or- actually. known to. the: 
ee Deparment  Thenefoness a duly: corroborated : pret or contest, sufti- x 


oe a basis af's an: order: for a :Meaxflig at which all 1 partied may ne cat 


ce “pose on the question at: issue. 





: SA apanetomer’ of the’ Genéral: Land: i Office, ‘with: tis. approval ¢ of the: Dew a 
—— partment, protests or’ contests thereagainst. should: be: received. and: 
ee forwarded | ‘by the’ ‘register : and receiver. to: the: ‘Commissione® for. 2 
eae appropriate: consideration and action. == 9 > oe a 


a + ote with this view. 














_ DECISIONS RELATING: 0 ‘THE PUBLIC 0 LANDS 


statutory. requirement; ‘and whether that’ has ‘bean ‘eonipliad ‘with: or 


od 


“andthe Department secure such: information ¢ as a enable i it to 0 dis... 


‘The said decision: of ‘Tieck. De McNeil, is, 5 therfore, + modified to - 








MILTON | 1. ‘HINDS: (ON  RECONSIDERATION),. 


| Decided September 5, 1982, 


oe : eames . 


Fe “Ewtaroe Homusreap—Apprvionat—N. ATIONAL, ‘Fonusrs—Srarures.. 


hee "circumstances: disclosed in: the. ‘appeal under consideration,. Milton Te 

- Hinds was qualified to make: an original: entry. under'the stockcrhising* 

--& homestead act for-ag much‘as 480: acres, provided. that the portion’ 
~. of his-original: entry. whieh i ig outside of. a i mational '! forest. is. sige 

o nated under’ said 6b. ee a ee : 3 ae 


partment. whet the appeal. was s considered, oe record 2 as now: y made 
Se Up. ‘has ‘been. reexamined. - REE 


23 : office} ‘said. ‘Hinds made entry under section 2289, ‘Revised: Staats, 
“ae For SE. 4 4; Sec. 80, T. 19 S.; Ri 14: E., W. M.. The E.4 SW.4, said 
_ See: 80; within™ a Sriational ‘forést; having. been listed. ‘under’ the. act < 





i The act of February 20, 1917, extended: the: right to make an. ‘additional entry 
ce ‘under the. enlarged homestéad_ acts to. one who. has obtained title under the». 

ae, general provisions ‘of the: homestead law. to. less than one “quarter: section. : ae 

ie “of: undesignable. land, and ‘one: “who has acquired title to.a quarter: ‘section, = ae ae 
Rake certain: subdivisions. of. ‘whieh. are: “within: a national forest: and,: therefore,” 
--undesignable, while. the: remainder: is- of) the character contemplated: by the .. 

“ne: enlarged homestead. acts, is. entitled to its benefits. ee eae ae 

: DEPARTMENTAL ‘DECISIONS: CITED AND -APPLIED. er Vee ee 

- Cases. of. George: M. Tngebo. 46d L, Di 481), and Charles: Maxela, 08 Ly Ds 
509), cited, and. applied, - ieee: ren st aoeee os 


Fyne, First Assistant 4 Secesbanyic+ ee eee 
By decision of March 9, 1921, the Department | held: that; ander the 














Attention ~ aving | ‘bean. difected to. certain’ fiat ak Bistore’ the De. a 


‘It-appears that’ on. Pebiary 19; 1916, at The Dalles, ‘Gragon, Jind” 


- ott Sune | Hy 1906 a: ek: 233 88), 8 said entry, was; on a Mey, 22, i919, 








en “eadlded bo. describe E. re sw. ns and W. ri SE. oo aid See. 20, Final ee 
ae Proof | was submitted. May 13, 1921, and: patent followed... oe 
~ ©»: On, December 29,-1919, Hinds applied. to make. an naditional ehtey: 6 BL, 
| ander the: enlarged homestead act. for E. 4 SE. 4, said Sec..30, which = * 
eG application. was suspended to await action on a, petition for the desig- 
ee aes nation of the BE. 4. SW. Prior to. the. date. of said. application, tog 
eth cin a wit, on - October. 2, 1919, Hinds applied to. make an. additional. entry ee 
ee “under the stock- -raising homestead act: for W. 4 SW. 4, NE. + SW. See 
os NW. 4.and NW. £.NE. 4 4. Sec, 29, said. township, accompanied by. Cee 
ee petition: for. designation. The. latter. application: was rejected-as to 
all the land applied for except W. 4 SW. 4,.Sec. 29, for. conflict, with! 200° 
So ae 9 prior entries, and-as to the latter tract because the E, .o SW. 4 , See.. 30, ae a 7 
ee being: within a national forest, is not. subject. to designation. ander. ea 
. © ‘the: stock-raising homestead nate Hinds: appealed, whereupon thers a 
oe _Aepectanenial decision of March 9 1921, herein above: referred to, aoe 
ee Was rendered. © a eens ee ae 
oo Tt-now. appears ether on: :SDeeaihbae 18, 1920, “Avehié D. Pepin coplae a 
i ote: make entry under the stock- -raising homestead act for W.4 SW.4, 00 
re _ SE. 4 SW. 4, SW. 4 SE. 4,Sec. 29, E. 3 SE. 4, Sec. 30, and W.4-- 
“NE: 4 See: 32, said. township, as “additional to his entry, under ties, 
ee enlarged homestead act for W. 35; Sec. 32,.said township. ee ae 
“The SE. 4, said Sec. 30, was designated under the enlarged fone. on 
ps gs ‘stead act on March 6, ‘i914. All the, land herein described. except. 
oo Ex} SW. 4, See. 30, was designated under the stock-1 raising home- aoe 





: oh stead act‘on August: 9, 1921, effective: August. 25, 1921.: 


Ss By decision dated ‘April 15, 1922, the: Gominisdioner of ¢he’ Genz hs 
oe Sad Land Office directed: that’ Pepin be’ ‘notified that hé would be 0 2 
>. sallowed thirty days. from ‘notice within which:to show that heowned 

.. and. resided on the Jand embraced. in his original. entry. on: ‘August aoe 
os 98,1921, when the. designation of the land applied for by him became 
ee ‘effective, failing in which, and in the absence of.an appeal, his oe ney 
oe ~ “cation. would be. rejected | as to W. $ SW. 4,. Sec: 29, and E.4:SE.4,0 | 
j Ee See. 30, for ‘conflict with. the’ prior applications. of Hinds... “Pepin iors, 

oe was. duly: notified on: April 24; 1922, but: according. to. the- Teport of | : : : 

- * the. local officers, dated June. 6, 1922, no action had-been taken... 
~o.When Hinds: applied to. amend. his: original entry by eliminating oe 

-" 80-acres and including: 80 acres within the limits of a national for- 

ae est ‘he should have been. advised that. the amendment. could. not: bee?) 
On Sas . . allowed,. as lands within a national forest. are. governed by. the act. of 32 oe 
neo FnesT 1906, ‘supra, and can not properly. be included-in.an entry" 
- 3 a under. Section: 2289, Revised Statutes. “Under the. slowing, made, he re ete 
a a cs should. hive ‘been: ‘allowed: to. relinquish the E $ SE. 4 4, cand to: make ae ae 
gp ee entry: under the act of June. 11,.1906, | BuErey and. the. act: of. “April te 
= - | 38) 190 0 4 (8 33. Stat. » 821), for the E. Fs SW. 3 y the e portion y within Bear 
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3 “ hational | forest: Had the proper ‘practis been. followed, there woul 
a have arisen. no. question ‘of -Hinds’s. rights: under the enlarged home?’ 
= sted act and the stock- -raising homestead: act. Eyes fee 
“In the case of: George: M. Ingebo. (46 L: D., 431); Tngebo: ‘iad: ners” 
fected a homestead, entry: for 40° acres in “South: Dakota: which. ‘could. 
~ not be. designated under the. enlarged’ homestead: ‘act, and had: there- 
after made. an additional entry: under: section 6 of. the act of March. - 
eee 1889, (25. Stat:,. 854);, for: 120: acres in. the. Lewistown, Montana, ae | 
lend: district; chien he perfected, and later. applied to. make. an-addi- ee ae 
tional entry. under. the enlarged homestead act for 40 acres. adjoining. .” 
the land. embraced-in said additional entry.. The Department. held. 
af after. apoting the Eaten of the. act. of. f Bebruary 20, (1917. (89, Paar cae 
Fe Stat, 925) > ne ee eee ee fgets 
at “Congress ianghestiona bly. intended to > eran additional rights: to: those ‘who: same, nae 
~Ingebo, had: obtained . title. under. the general: provisions ‘of the ‘homestead. Taw ce ns 
> to.less than a quarter sectionof land; and did not intend to debar: those. who. 0.0 
ne “had made: an additional entry: ‘under the. act of 1889, supra, from obtaining oe 
fis ea “the benefits thereof, ‘even. though: ‘such. additional entry. had been: perfected, as ee a nae 
roe Gag in the case.under consideration. “Accordingly, it is held: that Ingebo. is. quali- oe ee 
fied to. make entry. under. the act. of February 20, 1917, supra, for such‘an-areas 
“of. designated: land as’ when. added to the. 120. acres: embraced . in. the: additional _ i 
entry. will not exceed. 240: acres; the entry. being. allowed. as: in the nature of a 
an amendment of the additional entry. ee ee Re Ce ae ae : : 





To the. ‘same. effect: ‘was ‘the: devadtmental: aecuiont of. ‘Ainost: 93, a 
- 1922, ‘unreported, in the case of: John: Plementos: (Pueblo. 042734). oe. 
“The soundness: of the decision in: the cases cited depends, in the last eee 
"analysis, upon the interpretation. to. be placed upon ‘said. act of geese Es aos 
ary 20, 1917, which, omitting the, proviso, reads: as: follows: poppe 
Oh ‘ ooo “That: any person: ‘otherwise ‘qualified who has. ‘obtained title’ ‘under ‘¢he’ hone : 
: eed laws to less: than: one’ quarter. section. of. land. nay. make: entry and obtain: a eee, 
title ‘under. the provisions. of. the Act. entitled. ire An. Act to. provide for enlarged. ey ghehhe 
fete : “homesteads,” ‘approved. February. nineteenth, “nineteen | hundred. and nine, -and - eer ees 
hoo am aet of June seventeenth, nineteen hundred and ten, entitled “An: Act to: DIOn 6 ce 
eee , vide for.an enlarged: homestead,” », “for such. an area of. public land as: will; when | Peek 
"one-half of such area: is” added. to. the: area of: the: Jands: to" which he money 
_ already obtained. title, not exceed” one quarter section. Lape 8 ae Ae ee 
- Like many. other publié-land statutes, this i can hot be: cade rete 
~ stood: and construed without. an understanding: of the law of which?) 8.08 
it is an amendment a and the conditions ped to be remedied by such care ee 
amendment. ea ae ae 
- Prior to the passage. of the act of 1917, supra, the following propo; 
ston were settled iw: = ae 
1. The: entry under. the: neal provisions: of the. ‘Homiestesd: law 7 
a (section. 2289, Revised Statutes) of 160. acres or less of land. desig- 
: oe ~ nated-or: ‘designable under the. enlarged ‘homestead act’ did: not. affect me ae 
the le right of; additional entry ¢ conferred d byt the last- named act. a ee 





















| “DECISIONS ‘RELATING: ‘TO: “THE: PUBLIC LANDS. om 








9. The inelneions in an’ nent: sunidax: section: 9080- ‘Révised: pea? a 


cae ah any area of undesignable land. destroyed the right ot: additional as 


a entry under the enlarged: homestead’ law: =>” ae 
It was the. purpose of. the act of 1917 to yemedy’ the eéuditions ¢ re= — ede 





eee ver : sulting: from. proposition “93 39) vabove. - Tt: has. never: “been - ‘doubted, a ee 
ee since. 1947; that: proposition “ “ ‘1°? is’ the: law; ‘as’ it’ was: before that 
ke _ time. This: construction: of the act ‘of 1917: would be impossible were ee 
ae ne “it not. held: that. said. act: referred: to. the: obtaining: title. to. less: than. ’ i. 
eee. 100; acres. of. undesignadle land. : . AS to: designable Jand; as stated, rae BS 
there. was nothing to be remedied, and the law ‘of 1917: did not: eter” ens 
ees to: it.:. Such; An essence, was. the holding of the Department 4 in. nthe’ yas, 


oe cases of Ingebo- and. Plementos. - Ee So 
-. In-the case now’ before: the Deparuncn Hinds eat éntaredl + 80 0 oy 





ES BREEN Sy under section 2289. Revised Statutes, and. in effect. had. later™ ee 
.. -*\made an additional entry. for 80. acres: under. the act ‘of J une 11,1906, °° 
oe supra, and the act of April 28,1904, , supra: The.80 acres in his origi- es 
<=... nal entry having been designated urider the enlarged homestead-act, =; 
- > .* he was qualified to make an additional entry thereunder.. ‘Being: ae 
eee thus. qualified, he could claim the benefits of ‘the: rule announced. in eee 


oes the case .of. Charles Makela. (46 L. D. , 509). : eee ee 
— However, inasmuch’ as’ all the land except ha. 80% acres: s wequtted: = ee 





eet ineee the act: of June 11, 1906, supra, ‘has been designated: under the = 
°°" stock-raising -homestead act no reason’‘is: apparent owhy the: applica- os ee 
“.-. tion to-:make an additional: entry: under the stock-raising homestead =. 
Be aot for, the. WwW: £ SW. 4,Sec: 29. should not be’ amended: by: adding - eae 
Pees thereto the E.. rs ‘SE. e ie 30, ‘and: allowed, the’ ‘application of: ‘Pepin hs 
Haast Dee having! been’ disposed. of to the extent of the conflict. ‘It isso ordered... 
e834 The departmental decision of: March 9; 1921, is modified to agree with #0 et 
ae they views s herein expressed a and the « case remanded for the action 1 indi- ae 





ee  Reotsrens ‘AND. 5 Ragen 





maori UNDER THE. STOCK-RAISING: HOMESTEAD. act te ce 


“CIRCULAR NO, 523, AMENDED. = a 


-[Oireular No. ser 


“ Derakracen. or THE ene te 
-.- GunreraL Lanp Orrice,~ 


Unirep. Srares Tan. Ca 


Wang oo Pace 9; ‘00, a. 


By departmental decision of J uly: 28, cae (49 oe D, 191); 0 on ihe a a A 


: ee ‘appeal! of Garfield A: ‘Paltenghe, it was held that: two or more: incon- a : . ne 
So. ti gtuous: tracts of designated Jarid within a ‘radius of 20. miles maybe 
ae “<. ineluded i in an 1 original entry ¥ under: the’ stock Taising - homestead at a 


















onan idaitional Lentiy “anid the | proviso. ‘to Sebtion: 3  thereot, tut dhe 
entry, when made; must be in a reasonably compact. form. ee 
= By decision’ of ‘August 17,1922 ‘(49 ED: 244), j in the case: at: J cob: 
- Norden, the’ department: held: that: one: holding an entry ‘under’ section : 
ao Tr of the: enlarged. homestead’ act’ upon. which residence: 1S: required i 1s 
as : qualified to make an- ‘additional entry: under. ‘section 4 of the! stock- 
.. Taising: homestead: act ‘for’ such an:.area of designated land’ ‘as when 
a added. to > the area: embraced in \ former entri ies: will, not! exceed 640 te 
“ weres. : ae | 
oes Parsuait to’ aid ‘docastons: ijivagraphe’4 7. ‘BE 6: 8, ‘9, ‘and’ 13 of F tha | 
2S gegtiltiotis (Circular ‘No. 523) under the stock: raising homestead pea. 
pee 3 pets are: hereby amended to reads as. x follows, and a a new. v: paragraph, me : 
a “numbered. 20, added: eran ae 
Jane a ee a (aye Any person’ qualified canflor thé deheralt law to Ake homie: Coie 
cis 2 stead entry (that is, who has not’ exercised his right, or who-isen- 
“a titled to restoration of his ‘Tight: under. general provisions Of law), oe koe? 
~- may make a stock- -raising homestead. entry. for not exceeding 640. 9.60 
. acres-of unappropriated. surveyed land, in reasonably compact: form, oe a eee 
which. has been designated. by: the. Secretary. as above. indicated. ‘Nos. 00 ses, 
rights can be acquired by. an application for unsurveyed land; but’ =. 
“where: a tract: of: ‘unsurveyed. land has been: designated..a settlement oo 
~ vight-on not:more than 640-acres may. be. established: and. maintained ee 
al i pe the boundaries are. plainly | marked on the. ground, Pe, a pone 
lo (8) A person: otherwise. qualified, who has: partially sonuted his ped ge 
fo homestead right, securing title to.a: ‘tract. of. land, 1s. entitled. to make = ies 
| = an original entry. under the stock- -raising. act. for such: an. area as. will © cies 
not; with said tract, make up more than 640 acres; and the distance. 
oe. between the: two. tracts: involved i As: immaterial. : ‘To illustrate,. if hig 22 eas 
ae has a: patented: entry. covering * 120 : acres he may ‘make: original. stock- ee 
4 raising. entry for: as, much. as 520 acres; AL his. patented entry. covers: ae 3 coe 
_ + 240 acres of land. designated under. the: enlarged. homestead act,heis «3 
reo etl qualified. entryman. under that act and is, therefore, entitled. tone SE Ls 
~» enter ‘under the: stock-raising act: as much as. 400. acres; if he has. 
oe ~ entered. 160 acres of land ‘not designated ‘under. the: enlarged. home- pees 
"stead act, he may. file petition for its: designation thereunder, and his) = = 
right to make. original stéck- raising . entry will. be contingent ons eee 
: |. designation as. indicated. Tf there is not, sufficient. land available in’ 
os. “sone tract,: ‘two. or, more. incontiguous: stock- -raising tracts. within a. 
ee radius: of 20 miles may | be: entered, -but, the’ rule as. to. gompactness in a 
oe ‘paragraph. 6. hereéf must be complied with, ee 
aes. (ce) A. person, who: has. perfected, .or. on ede an 1 entry: Sof 
~--centries initiated. since August 80, 1890, ‘under the eee land; timber _ : 
“and: stone, or: preemption: laws: for 320, ‘acres: in:-the. aggregate: is dis- 
qualified from. making: any kindof entry: under this'act:. Iffhe made — 
- J pntries 1 under said 1 laws for not more than. 160 acres they. do x not t affect: 


























vas . 








eae 7 80 800 | vee? 
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ee his. right ander ‘this. act. Tt he has entéred aanaler: the. desert. Tania oo oy 
+ timber’ and. stone, or. ‘preemption laws ° more: than 160: acres. but. ap: ae 
Bes - proximately 40 ‘acres less. than 820. acres, : hei is. entitled. to, make ane" 3 
~~ original or an. additional entry under this.act; but.the tract entered ae 
ee _ hereunder ( which. j in no. case must. exceed. approximately. 640. acres), Fo. ee 
a _ together with the land enter ed: under. the: other. laws. mentioned, and So 
~:°. “his: prior uncanceled homestead: entry. or. entries, if. any, must.not =. 
ee aggregate. more: than 800: acres. In other. words, a person who: AS faekas « 
os) qualified to make an original or an additional homestead entry under 
oe other laws. for. as much. as approximately 40. acres. can enter. there- ae 
- ander such an amount of land as will, with the’ area. heretofore 9 
oo “entered.1 under: the homestead laws, not. exceed. 640. acr eS, but the total oe 
of all entries under. the. agricultural public land. laws. (i.e, timber: ea 





- “and stone, desert land, 1 preemption, and: d.poinietoad). must. not, - exceed . : ~ a 


_COMPACTNESS OF. ‘ENTRY. 


5. With. sespect to » compactness, no. Senta 4 nor’ any arene com- ae — 


ee Soo peaing an original entry” ‘and an: additional: entry under this’ act, 9° 
ofS osha entirely surround an’ unappropriated tract of public. land, nor — 
coy shall it have an. extreme length of ‘more than 2. miles if: ‘there. be. a 
if ag available land of the character described in the act the inclusion of. 
_. |. which in the: claim would reduce such length. . An additional entry © i. 
pie + may not include an incontiguous: tract if there 3 is vacant: unreserved — aie 
a land of the proper: ‘character: available’ ‘contiguous: to’ the original. oe 
te. Soe otpaeber Tf there is not sufficient land thus: available, two or more in= 
oe * contiguous tracts of designated land within a radius of 20 miles may! oes 
~~. be entered if in reasonably compact. form, ‘but'an: applicant will not 
eee 227 be permitted 1 to include a third tract in his entry while leaving Une 
a entered. any part of : a ‘second, nor a. fourth while leaving ‘cunentered © ee - 
any part of a third, ete. In other: words, an original or an addi- - - 
ao Boma entry. may ‘embrace two’ or more incontiguous' tracts, but not 
“... >. more than one of the tracts may: have adjoining: it'vacant land of the 
ie ghar acter contemplated by the’ stock raising ‘act, and. this tract must. eee 
be the one’ farthest ‘removed from the original: entry or the main oe 
-- tract of the additional entry. The applicant ‘i is at liberty. to’ file ia 
ae + > affidavit, eorroborated. by two witnesses, . to the’ effect’ that-land) 
© Swhich should otherwise be included in his. application: but which is 


- omitted therefrom: is not of the character contemplated by the act, ee 


SE ot : a ~ and all facts ae which t that. — is “based should be e fally's set to 
era ee therein. ce ae ee 


"ADDITIONAL ENTRIES wirnin 20 MILES. 


6 vas person Otherwise. qualified who: ee a oe or. eebiee a 


ae | : : E | : Siete — for Tess than 640 2 acres of land, which \ shall be be deaige : a = 










2 * nabed:a as : stock-raising land), may, under the first’ ‘proviso to action! a 
eos Of the act, as amended; finale an additional entry for a. tract: “of 
designated land ‘within a radius of 20. miles from the tract originally — 
; egy Saleredl and. making. ap. therewith.an area of not more: than’ 640 acres. - 
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Any person: “otherwise: qualified who, when | making an: original 


entry under: the stock-raising | homestead act, is unable'to secure ‘the 
‘maximum’ area permitted by reason of adjoining lands or lands 
within a radius of 20 miles: from: the. lands: originally entered being = : 

_-. reserved or covered. by prior filings: or entries may; if the reservation «. 
be: vacated; or “if ‘the: ‘intervening: filings and entries be canceled"as -° 
ae the: result’ of relinquishment, contest, or. otherwise, be permitted: BOR TR 
enlarge: his: ‘original entry, through > amendment or by the filing of. oe wae, 
: additional: entry. of designated’ lands within a radius’ of 20 wiley? 2: ‘a 
+. from the. tract: originally entered, making UP with 1 his first. entity, ree ic 
cee an area. of not more than: 640° acres. ae : aoe eee 


If he applies. for Jand which. is: ‘incontiguous to ‘the ‘orivinal: entry, Bee 


ome he: must. furnish, an: affidavit. that: there is: no ‘unappropriated, UD : es 


reserved land contiguous, thereto: of. the character described in thee ee 


Loe : act other. than that. for, which he applies; however, this affidavit will, a ae 


entry or “by a an: eApibaticn, fon otigioal antes allowable j in’ whole on ce 
in part:at the time of filing, will be rejected unless the. original, appli-. ra 
ation. is. for. second. entry. and: Is. “accompanied | by) a second entry, | 
= - showing, | in. which: case action in the matter will be suspended. pends". as 
ove Mg: determination of; the applicant’s second. entry. qualifications. _ Tee oe 
coos. the. original. second entry. application. i is allowed in whole. or. in ‘part, ee 
oo the: additional, suplication. will | be. considered, otherwise it will Pee 2 
a es rejected. . ee | Te eee 


not be. necessary - if. your: records. show. that: there i is no other vacant. eee 
oe contiguous. land. .. The. same | limitation. as: to. compactness of form. | 
willbe. enforced as. with respect t6: original entries as. specified i Me 
- paragraph.5. hereof. “It is ‘immaterial. whether a person applying for:: 2. igh cee 
additional entry under. this Provision, of f the law resides spon. ¢ or r owns. Ree ee 
ee he land first entered. . ee 3 


get see 


Ae. ee woman: 1; may. ae an’ additional. entry wade section: een 


‘3 ao the’ stock- raising: -act: provided. her: husband is not holding an: un-": oo oH 
Pc od ~~ perfected. entry. requiring. residence. . ‘In-order:to perfect: such addi- 
+ tional entry;. three,years’ actual. residence. thereon, together. with = 


oe ~ the required , improvements and-use of the-land for raising § stock and 
ae “forage. crops for not less than three years, must. be'shown. - 








oe ‘and? an. additional, stock-raising entry.” ‘at: the. same time. for: land = 
cae designated ‘under the: stock-raising law, will not be: granted. a reduc- 
cae - tion in a thie, Teqirerhents, of cultivation § in connection with: the. Orighe ss: 











- One who. makes: an: original entry (not. a stock- raising a entry). 
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ea nal’ eee but. will be. held to atnict compliance with the ee ae 


: : of the law:under which: the. original entry was made. oF oe 
“.. Eyen: though a person -has two. ‘pending | or. Betfected: ‘homesbeat-<2". A 


Bae entre he. may- nevertheless.:make ‘an. additional. entry under'the. 
“proviso to-section 8, provided. all the: other lands involved lie within — ae 
>. 90° miles ‘of the: tract: first :entered.. Where. proofhas. been sub- ~~ > 
ee “ mnitted . on-.the. original: entry, the. person may. make an. additional. es 
ae 2 ayy entry: for. land contiguous. thereto, or. within 20 amiles,. under section. ~~ ce 
-/- of the act, provided. he still.owns and resides upon. the original = 
ao ne (Se ue 9 as 5 to method of ‘perfecting. title to: an. entry, ander. es ko 


oe we person ioe sight ne en Coe i. a Second entry. ‘act: i 
oe ee inth the position. of n never haying 2 made a. homestead i entry, de fe ee 







"ADDITIONAL ‘ENTRIES BEFORE. PROOF, Bes oe wey ee ee 


ops ay Under Shetion: 4 of the’ ‘act* any. ‘person rhe a 5 hemiestoads. ee 


: . otitis for land which shall have been designated. under this act, ‘upon: : ge 


oe “which: he has not submitted’ final. proof, may ‘make entry of. con- | 


he - tiguous designated” lands, which; with the’ ‘area of his original entry, a e 
ere o Bhall not exceed 640° acres; “df there is’ not ‘sufficient vacant. unre 
_ served land of the proper character adjoining his: pending daimune 


: ; applied’ for: by any other pérson,. he’ may make up the deficiency: . 


os by. entering ¢ one or: more ‘other. tracts Tying 3 within a radius Of: 200. : 


ae graph 5 heréot must. be s complied wth 2, wae 
ee Oae: holding an entry under: section @ of the ‘ilatged } hoiiedtaad. rae 
ee act. upon: which residencé: is. required, or an additional’ entry: under’ 


oa ‘section 6 of the’act of March 29,1889 (25 Stat. 854), may make. an a 


additional: entry. under this. ‘section for: such an area-of- designated: ~ 


| ee : | Jand aS. when. added to. the area in the former entries. will not exceed. “ = 
: 6400 acres, regardless: of whether or "not ‘the land in the pupae eee 


By On eabatesion “of. proof on. thie ‘additional’ entry “@laimant: oe 


— a show residence on one of the tracts to the extent ordinarily 
* equired;, but. will be entitled. to credit’ for residence ‘on the. original = 
tract before or after the date of the additional entry; che must also. 9) | 
yen show improvements’ on’ the additional ‘tract ‘or tracts to the value: Ce 
o> $4.95 for each acre thereof. : -Proof-on the additional entry maybe =~ > 
coe 5 submitted within five. ‘years’ after its. allowsinee, when: the: ‘Rennisita “ 


os grighial Proof on the original entry must: be aubtlitted der the oc. 
ae provisions: of the law. pursuant: to whith ‘it’ was: ‘made, and. within: ite! ea 
os. lifeas: limited: thereby; ‘but; subj ect:to that Poonditione one 6 pregt many perce 


cog be submitted on the two entries jointly.” 














23 The marriage of} a woman. “donk oe disqualify: haw. Soom raakitg tn 
: additional. entry: under:-this section; and husband. and. wife. may: make 
entries: thereunder, additional to. their respective. pending entries, : af: 
an election as to: residence on one of the original ‘entries, as prow. 
a vided. by the act of % \ pril 6; 1914" (38 Stat. 312), as amiended. ey act 
- oe March: 1, (1921 1 AL, Stat. 1198), rhas been nseeened ae 
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co we ADDITIONAL ENTRIES AFTER PROOF. 


aoe 9) Lc. Under ecction: B “ok: the ‘web any: ‘person. ‘who’ ie echabmitted”’ 

oe Se proof: on “an? entry: under the: homestead: laws: ‘for land. -desig-" 
a -- nated under this act, who owns: and resides upon said: land, may: enter eee yk 
a lands s SO: designated: contiguous: thereto, which; with: the area a of PS a 


ee © cover land: ncoiitignowss 40° thes Seiad daiim:: ip: . whole or in part Soe 


ame ‘ under: the same: rules set forth:in paragraph: 5 hereof. 


: One who perfected : an entry; by residence ‘thereon, ce section 1 gee 
Sees i the enlarged: homestead act: or section 6 of the’ act’ of. March. Oe vn dss 
| 1889. (25 Stat. 854), and. who owns and resides: ‘on: the Jand. thus: ace : aan aE: 
Se ‘quired, may make an’ additional’ entry. heretinder: for. such. ; an‘ area. en Beers 
of designated land as: when’ added: to the area in: the former. entries ee 
o will not: exceed: 640. acres, regardless ‘of ‘whether: or not’ the land’ in-3 2 ee 

~ the entry: first perfected’ may be: designated under: ‘the: stock- Sirs Ten 


: ee act. However; ‘the: entry. last. a must bes so a 


One wh! has sia an oadineaal caitry aader dither: « sectign’ 4 or” putes ES 
en section 5 of the act is qualified to make: an additional entry for such © =° 
“a quantity. of designated: land: within -20 miles of the original: entry cee 
: a, as, when added: ‘to the : area. formerly. aequired,; will not exceed: ees eer 







oe ciaeried’ woman. may: Suake entry sander seétion: 5 of ee nti 


ae OB}: Tn: order: to: ‘acquire title to the. Jand’ it-is. necessary. only: re ys ae 
oe ae claimant: show. the:expenditure on the: additional tracts of $1. Q5-per ees 
8  aere for: improvements: of the: kind described. in’ “paragraph: Ts Ade 205 
© Jeast -half of such: expenditures must. be made within: three years” Serer an 
after: allowance: of theentry, ° Proof may. be submitted at any: ‘tonne 


° - | within five years: after: the.entry. j is allowed. - 











eee Where satisfactory proof has been nibuiitbed¢ on the oiiginal anttyjoo 
a the additional entry may be ‘perfected under this section’ ofthe abs 2 
a regardless: of the Aluestion: whether: it: ‘was: 3 three- yeas five- yeas sR 


(ay. an ‘additional entry. ‘made Mace thie: ‘fivet proviso to: 5 econ: ae 


a the act by one who owns but doesnot reside on his original entry 
may: be: amended ; to. stand and: ‘be: completed: under: section 2 OL ithe: : 


— 
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aa 


a ae aot! on “proper r application and showing ‘of fats: in nthe’ @ event! oe 
ee fide: residence 1 is: resumed « on 1 the original: entry before the interven- Aer 
ee 7 not: of an | adverse claim. EOS eae Ss tae et 


“PREFERENTIAL ‘RIGHTS: FOR, ADI OINING G ‘TDAND. 


i ae 13, ass Under section. 8 of the act any person: “who, | ‘as ‘the anole ee: 
ere ee, a homestead. entry or.as. patentee. thereunder, is: entitled: to make 9 
additional entry under this act Has a preferential right. toenterlands 
deuce dying: contiguous: to-his. original: tract:and designated: as subject to 
— the act, said right extending’ for a. period of 90: days after the desig- ae 

~.. “nation takes effect; it covers ‘such’ ‘contiguous land as: the. person is) 
oe "qualified to enter under section 4 or section’ of the act. Thisright =. 
“). is. superior to the right of entry accorded a person “who had-filed ~~ 
ee application - for: entry of the: land under: this. act: accompanied. by peti- Sie 


tion for its designation... However, before a ‘designation -has been 


ie A made the land is subject: to settlement and. entry under. any o ther laws 7 | : 
oe appleable thereto unless there i is: pending ' such’ pplication and cg ea, 
_ Hon. : oe 


=), After’ ihe: designation of land. takes affect: no. ‘application ‘hieres | 


2 ae 2 for will-be allowed under this act or ‘under. any: other law. until 90° ° 
Oo days. shall have elapsed: if the records. show that it may conflict. with ~~ 
Oa preferential right: to be claimed on. account of. an entry. for adjoin-. oS 


ing land. Otherwise an application under this. act peek be: allowed 
“oe immediately on the taking effect’ of the designation. © 


: Where: there is: conflict. between an ‘application: for. a | tract ae 


ce holder. of adjc oining land, claiming | a preferential right; and’an appli- 2 
ove Cation, by. one asserting no such: right, you will allow ee former and oe 
it 3 reject, the latter, subject to the usual. right. of. appeal. ee gee er 
_ . -Where:there is conflict. between. the: applications . of’ ‘two or more. 

_. persons. claiming such preferential right. of entry you will, after the. ao 
expiration of the 90-day ‘period, notify the various applicants that > 
coe they will be allowed 30- days. from receipt: of notice. within which to © > 
lees agree: among themselves upon the. division of the:tracts-in conflict, © 
: pone by subdivisions, and. that: such: division will: ‘be made: by this. office a 
in the absence of an‘agreement. ‘Unless:an amicable ‘adjustment is © 
co made, you. will, pursuant to: this. notice, forward all:the papers to. 
this office for consideration, making on your. schedules the necessary 
no notations as to the method of transmittal. This office will thereupon Ee 
ooo make an: equitable division of the different subdivisions. among the pe 
ss applicants: so..as to ‘equalize as: nearly as possible the areas which = 
. *. the different applicants will have:acquired by adding the-tracts thus. 

“allotted to those originally held or owned by. them. An appeal. wil. ee 

ca be allowed from ‘the action: of this office; one. 
Sees ooo): Where there is but one subdivision. adjoining i lands of oe 

on eee - or: more: ecole or: potentees entitled, to. exercise. o preferential right! a 








“Tver oe 
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Poo ‘etie ditey's ‘and seeking tia’ sasort § same, said ubdivision will bb wile: ire o - 
to: that person: whe: first a application’ therefor with | an B aamertiome i A poe 





~h- ed 


— : : : of, such right. — 


Pee (2 eto preferentiil< latte: can not bs ‘peeognized: unless, on. “the. eo. 
Sa date the’ designation of*the. land: in question becomes effective, the. oS, 
os ~ land originally entered. by. the claimant: has: been . designated. andar, 2. ees 
-. the act or there is pending a petition by. stich claimant for ae oe 


i designation of the land originally entered by him. 


ae. (e)- A settlement ’ right. under any. ‘other’ applicable’ La if fie 
ae tiated prior ‘to. designation. or application. and. ‘petition, - will, rere a 


; | os asserted i in time, defeat a claim of preference right. hereunder.. 


oe): The preference right” of. entry accorded to: contestants bye oe 
YS the: act of May 14, 1880 (21 Stat. M0), 4 is in. no. » AY: affected By: Pes 
| ‘4 ae any of the provisions. of this acti: ie ets : a ve 
~--, (g)-The fact. that. a. person. presenta; with cae eo plcaiod for BSE be 
a entry under. this act, the relinquishment. of a former entry cover- ee 
ing. the tract. ‘sought ‘confers: upon. him no*preference right for® =. 

entry. of the. land, and. such. application i is subje ect to the Peesentie ue 


he - right, given by se ction 8 of the stock-raising homestead law... 


ae : ential Hohe: as ents a  cisanant ‘whose. application 9 was s filed ates a 


ae - the date of the original entry of the former. 


(2) The preferential right. granted by: section 8 a this “act: is. we BEE 
3 ‘superior to the preferential right granted to. ex-service men. of. the — 
a _ war. with Germany by Public-Resolution No. 36, “approved January 
Gee 1922, which amended Joint, resolution of February M4, 1920 AEE 
~ ‘Stat. 434). : 


(7) A person  poldiag’ an \ additidtiat entry Tada ecaan 6 of “pis : 


| : act: of March. 2, 1889 (25 Stat. 854),. or an additional entry under sec-— Loko 
tion. 7 of the enlarged. homestéad ' ‘act, on. which additional | entry we 


claimant is residing, or who owns and resides on. Jand ‘acquired under. 242 2.8 

i en ‘such entries, 1s entitled. to. a preferential right: to. enter. stock- raising | oe = 
ee ‘land adjoining. such: entries regardless. of. whether or. not the landein’)) | esos 
Jot ithe: original entry under the: general: homestead laws a MEA be. > desig ee 


i = “ nated under the. stock-raising act. 





«90. Where a person made an: ‘additional ce ander section: 6 ‘of 8 
oo the: act of March 2, 1889 (25. Stat. 854), for lands stock raising: We eee 
character, it. may be used asa basis. for: an. additional. entry. under. . 

oe. the: stock-raising act for the. difference in area. between: the area. ns 
ree the. former homestead entries and 640-acres, even. though the’ land ~~ 


aa such section 6 entry be: more than. 20: niles from’ the land in the. - 






: -.. original entry, but, the land in ‘the additional stock-raising entry: - 
‘ ae a In adoptin; this. rule. on Au 29, 1021, the de artment di rected that a ig Se oe 
ee - tive ‘only: pe ae 1, 1921; g. pa ee. : it wag to be be fier. eee 
eee - 8151°—22-vor. 49—18 
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a Ne. within 20 niles: of the land: in aueh: spction: 6 ‘entry: and’ it. is” 


: | ee immaterial as ‘to ‘whether or: not, the. land i in the first ¢ or r original nity: 
oat a stock raising in‘ character. — | | 


A: section-7 additional, entry under the: enlarged: homedeud. ack on. 


- which residence is. being maintained may likewise: be the basis for 
Pom mee additional entry under the stock-raising act, regardless of whether: 
~~ or not the land. in the ‘original entry may. be designated under. the. 
ce ak stock-raising- act. and whether or not the land i in the. section: | entry 


: ‘is. more ethan 20. miles from: that in the original entry. . 
oe ee on | | Whuutane Serr, 


| Approved: a - a Be a 
ce L: eee Ss re 
F rst. Assistant Secretary, 





“Cost oF CERITETED COPIES | oF RECORDS AND PAPERS. 


-[Oirealar No, 504, ¥ 


oe | Reprint, « as. amended, of Cireular. No. ‘504, approved, September 22. 1916 co Bee 


6 Ta Dy 485). 


| Dsraxrvext OF THE: thas: Ya a ae a 
si ’ GENERAL Lanp Orricr, - si 
W ashbvighon, D. Co , September 12, 1998. 


ae ‘Under existing lawy the following i is a schedule’ of fees for the: 


“= preparation and delivery of certified copies. of records and pap ie 


ae 7 by. the General. Land Office. - Circular, No. 504 (1 L. D, oe . 7 t 7 
ons! x amended to read as follows: aa et 


(ay. For written copies, 15. cents ter ‘each 100 eyoudal i.e 
(by ‘For photographic copies, 15. cents for each sheet noe exceeding 11} by iB: 


eS inches ; for. larger sizes a pr oportionate cost, not to. exceed 40 cents: per sheet. 


“(Ce)” For r certifying a 1 copy and ‘affixing thereto the seal of “the officer cortitying, ah be see 


“# ( e). For photolithogr aphic. copies of ‘township plats, 50. cents: each, 
4a) For: ‘tracings Or blue: ones, a sum soitag: 1G: the® cost: oF ‘preparing ‘the: 


- 25. cents. . 


; Rade gratuitous distribution, 25 cents... 


2. ‘The cost. of a ‘certified: sphoiographig ‘copy. i a patent i is “ordi 


Ca ~ arily 40 ¢ ents and of. a typewritten copy. 85: cents. © 


8. AS separate certificate and seal must be attached to each certified | 


ee ey of.a patent, as. well as to. each certified copy of a township plat; 
ie put where. there. have been two: or more: surveys. of a. township: and. a 
wes - COpy: of each. plat of survey is ‘desired, all of f such related oe tad may 
3 be: certified under ¢ one e certificate and seal, eee pee 


v€ ommissioner. me ee 


(f ):: For ne cer rtified copy of any "printed order: Or. “regulation intended for. ae | 






E  pprsrows. RELATING: ‘TO THE PUBLIC LANDS. wo QB, 
ae es AML fees: for’ certified: copies. must. be: paid in ade ‘tn. any ye 
re, dae where: the amount remitted: is ‘insufficient, ‘the remitter will bene 2 
ie promptly advised: concerning the deficiency.” i 
. » 5, Remittances may be effected by means of New Yorie exchange: So 
ae * ceartiBid: check, cashier’ g. ‘check, or, post- office. ‘money. order, and: should. es 
a he: made © payable to the: Commissioner 0 of the. General Land Office. * ( 

ae een | Winrrae Spry, © ae Pa. 
“Commissioner. a Bi, onde ae 





ae © “E :C. Bieoue AT a ee 
First « Assisians # Secretary: 





; a : is . eae re 7a ce 


SMALL | HOLDING cLants IN NEW MEXICO_ACT ‘OF J UNE 15, , 1982, 


-Inermverions, Sig uae ee age 


| [Cireutar No, 2101 





Se ee ea ae ~Derarrwnnr OF THE’ e"Termaion, 7 ky | * : ee ~~ 
er ie, ae rea Sub So "Washington, D. 0% September 13, 1982, 





; - Rorsrens AND: » soiree, ‘Unrrep, Snares Lanp Orrices, : ne ae 
AND Surveyor Generat, FOR THE Srare OF: ‘New, Maxico: os Bas 


a Koike attention is ‘called to the: nee approved by ¢ Congress Jui une 18, 18 
~ 1922 (42 Stat., 650), which provides: — ao 


‘That - in- ‘township surveys. hereafter to. be” made. in ‘the ‘State of. ‘New oor ues 
-Mexico, if it shall ‘be made. to appear to the satisfaction of the: deputy. surveyor. >. 
making» such: ‘survey that. ‘any: ‘person. has, ° - throug shi himself, his» ‘ancestors, — Coes 
- grantors;:- or their. lawful: successors in title. or possession, ‘been in the con- ~ ae . 
tinuous. adverse. actual, bona fide: ‘possession, residing thereon ‘as his home, Of 8: nae 
any tract of. fand. or. in. connection. therewith of other- -lands, all together not. i 
5 exceeding - one hundred. ‘and ‘sixty: acres, ‘in such. township for. twenty years | ol Pare 
next: preceding ‘the’ ‘time of making: such” ‘survey, the deputy. suryeyor. ‘Shall? fe 
_- "recognize and ‘establish ‘the’ lines of such | ‘possession and make ‘the’ subdivision eee aga? 
i of the: adjoining: lands : in’ accordance. therewith. © “Such: possession shall. bes °°. | 
oe ~~ accurately. defined. in. the ‘field . notes: ‘of. ‘the: ‘survey. and. ‘delineated on. ‘the. ee 
township plat, with ‘the boundaries and: area. of. the tract: aS. a. separate legal ee: ae ee 
- . subdivision.” “The deputy - surveyor. shall return. with: his. survey. the name or 
cn - names of all. ‘persons ‘So. found. ‘to. ‘be in ‘possession, owith | a ‘proper. description. ean ae 
oof: tHe tract: in. ‘the: “possession’ ‘of each: as’ shown By the’ survey, and. the proofs a = ‘ hae 
fe ait furnished, to-him.of such: possessioni::0°) 800.0. sn BIO rece 
~o 2... Upon. receipt: of such survey. and. rose the: Commissioner: of. the ‘General: aa 
| | end Office shall. cause. careful investigation. to. be made in ‘such. manner:as 20s 
> he shall. deem necessary for: the ascertainment. of. the. truth in respect of such ee 
© -elaim and: occupation, and if satisfied upon’ such ‘investigation that the claimant. =. "= 
». Comes within the“provisions of this section, -hé shall cause patents to be issued 
ee toit ‘the: ‘Panties $0. > found. to. ‘be: ‘in. ‘possession: for: the: ‘tracts. respectively: eee eee a 
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a - ae “by” thei Provided, ‘poweier;. That t no. person ‘shall be: entitled. ‘to: pinta 
en ee of, :or to. patent: for, more than: one ; hundred: and. sixty ¢ acres: in: u his. own. Tights co ae 
Ce ie by- virtue of this section. | | oe ae 


eae 
eve 





Al claims. arising under: this act. ‘hall be filed. with. ‘the 1 ‘surveyor ne general ere 


ee, of New Mexico. within two years” next after the ‘passage. of ‘this “Act, and. NO 
_ claim’ not: so. filed: ‘shall: be valid. No tract of such Jana’ shall be ‘subject’ fcc 
entry. under the land laws. of: the United : States: And: provided. further, ‘That .. ae 
ee oat “this: act: shall not apply. to any. ‘city, lot, town lot, village lot, farm lot,-or pasture: oe oe. 
lot held under a. grant from any aia or town the claim to. ‘which. may” at a 


ek aa within the provision of this act. o oe Poe eae 
It will be observed that the. aa is -prwstioally a et Oe ee 


y i setions 16 and 18 of the act of. March 8, 1891.:(26. Stat., 8B4) yas? 
originally passed, restricted in its application. to the State of New 
--. Mexico.. The words “ residing” thereon as his home,” which were a 
“. stricken -out: of section. 16. of: the act of: ‘March: 3;: 1891,, by” the. ae 7 


aa oe February 21, 1893 (QT. Stat., , 470), are retained in the said act. 


This act. ‘applies only to townships’ surveyed. after its ‘passage: 


ALL claims. arising under. the said act. must: be. filed with | the = a 


= ee general of New Mexico within. two years after June 15, me 


2 1922, and any claim’ hot so filed. must. be: ‘rejected, 


‘The act is. restricted in its. application to natural ee aad: thie’ 


possession required: by the act. must--be maintained . during: the ‘res... 


quired. period by. individuals, and a. claim. by an individual. based, 


in whole or in part, ‘upon possession ‘whaintained by. his: grantor aa 


ao predecessor i in interest who was a- ‘corporation. Ora town, is invalid. 


To the end that: the. claims which will arise under: the. said. act 


may bé: efficiently. and. expeditiously. adjudicated, yous are directed fo: = 


. e be guided by the following instructions: 


1. The surveyor general shall. assign. a a to. ala nina: filed 


a ciee the provisions of the: said pie and. require such proof to be 

~ made i in support thereof as he shall deem. satisfactory: following the. | 

a method heretofore adopted in claims which have. arisen “under: Bec ea 
tions 16, 17, and 18 of the act of March 3, 1891 (26 Stat., 854). ee aa 
pee “After an application for such. claims shall. have, been filed. ae ee 
proof shall. have. been made before . the surveyor: ‘general in. sup- °° Lan hee 


; a port, thereof,. the. surveyor ‘general shall. immediately: forward tO ee 


“ = the: register and receiver of thé land district in which the. cam) iio 
7 _ situated, ‘a copy of the application. So filed and proof. made. : eee : 
~~ 8. The deputy surveyor - when surveying | a. township. contains ae 


a : : such élaims, applications for which. shall have. been. filed; shall before. - : : S 
 guch’ lain. are segregated sitiafy. himself that such: claims: shall ee 


ee a have been’ resided ‘upon: as*homes. 7" . oe i ae 
4. °‘As soon’ as!a township. containing’ suh’ ‘ania’ shall Have piety poe oe 





a - -Biveged. and a copy of said, plat. of survey shall have.been ap: © 
i proved. and filed. in. the district. Jand. office,. the. register. and.Teer. 2 eres! 
—) veeiver of such: office shall. ascertain whether ‘or ‘not “the: surveyor” 





Sqe ee 
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a ee same. ae Se 
| Oe “When. ‘this: information: shall have. an senaived: the: rebister’ ee 





and. Teceiver;. shall) Serve: notice. “upon: seach. of «such. claimants that. of 2 = 
a 90- days. from receipt of ‘notice; will “be. allowed* within. which. tol ene | 
—* -begin the. publication. of. notice of ‘interition to submit final proof, oe. 
iis hag. hereafter. Téquired, ‘and..in ‘the event. the -said- publication: Is stiot.:: 60 SE 
es ~ begun | within. the: time’ allowed and final” proof: finally submitted Ses 


oe ae 3 in due-course. the: said claim will be canceled and: finally. closed. eee 
0. 6: The: register, and receiver shall require each of such claimants. ae 
to publish. notice of intention to: submit. final. proof of ‘his: occupa 


a . tion and: possession: under: the same terms and. restrictions as govern 





am 


ge, a ar a forwarded. ‘Be Copy of the applications and: prose as. fre=‘. : Bae 
ok. "quired by: paragraph. two: ofthese: instructions. and: in the event it... 
“»°- is. found: that’ they. have: not been: forwarded’ ‘the. register and‘re- eo. 
coe ceiver. shall. amediately- cae the. surveyor: general | to, forward oe. 


a publication. in. homestead. cases: following the same form with the. ae sae 


- _ necessary" alterations as will indicate. the nature of the claim. and a | 
... of the proof to. be submitted, In all cases In. which the claims: ares ed 
a situated in’ ‘sections ‘that. have’ been’ granted to. the State for school’ =. 


- “purposes. the claimants, shall. be. required to. serve notice of inten- a ee 
* tion to submit. final proof upon the ’ proper State authorities, either is 
| “personally: or. by registered mail,’ and to furnish evidence | of such - 


notice: at the time of making final. proof. er : oe es 
9) In’ making ‘final proof the: cladiinaiit’- alr be ‘peguived’ intake hee 


“affidavit. setting forth. the name. of the. original settler and. the. date = 8 : 
a of: the: original settlement; the names -of all. mesne . ‘Possessors . of: = 
such. claim, if: any, and the: “per iods. held by: each, giving. the exact ae 


dates, and how. each ‘such possessor | ‘acquired possession: of such 


- alas the date the then present claimant took possession of such. ae 


-¢laim, how he. acquired - possession : ‘thereof; and. the ‘marner?in 


. a. each such, -possessor has maintained. possession. of. such. claim. oe ft 
If documentary evidence: of title of such’ claimants is in, existence ee ee 
-.-» such documents or duly, authenticated: copies thereof, must: be: PEGE 0G 
; duced. and. filed with ‘the proof, Every: material: fact stated in: ithe: Poe 
es - @laimant’s: affidavit, or necessary" to the validity. of ‘his. claim,. Ye) ee ee 
Oat established by: competent. documentary. evidence, must. ‘be. substanti: 0. 
ee ated by: the affidavits of not less than. two 0 disinten ested: “persons mre ae 


ing a personal: knowledge’ of the facts. - ee ee ea 
| - When such: proof has” been ‘made. the Suita ahd’ Teceiver ee et 


ne C asatitne: the same in each case, and if. satisfied that the ‘provisions Be Ae | 


Le oof A the: said act. have been. complied. with, issue: final certificate thereon. 
ae duplicate,. ‘on. the usual formswith such. modifications. as ‘shall be:~ 





eke _ necessary’ to show the act: under which the claim’: arose,-and transmit oe : oe 
ee ae duplicate to the claimant’ and the original, ‘together ‘with all the reat Aas 
2s veeords in in. the « case, , to. this office. for final action. Hi, after. r consider 
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ie ‘ing the said proof the register and receiver r should be of the i - : - 


- : and receiver will reject the: same. allowing’? an. oot to this: office... 


os 9: If, after serving the notice. required ‘by- paragraph 5 of these - ceo as 
cme instrictions atid the expiration of the time allowed, ‘no action having ae 
_ .béen taken by such claimants; the register and-receiver will- transmit. 
all the records in such cases, together’ with: evidence of such. notice ae 


crs ‘ having been given, to- this Oiffide: for further action. 





10. The proof required by these instructions: nist . fate ‘péfore.” “ 


| . the register or the receiver 1 or one: of ‘the officers ‘at thorized to. take, 7 oe | 
i oper) in . homestead cases. ieee eu ae ee eee ee 


| Warias Spee’ 


“Commissioner, Se ae 


| Approved: hg PA 
Ee c. Bones, 3 Lee, ar as eee 
ae ast Assistant t Seoretary. 


_— 


"SEA COAST PACKING COMPANY, 


| Decided. ‘September 1 6, 1922. 


“8 Souprmns’ - Apprrion &t—Towizt | Sire—Oocurancr—Natiowat: Fonssts—Wrrn- 


. DRAWAL—RUSTORATION. 


“The. restoration, of. a tract of: publie. laid) eliminated from: a national. forest ‘ 
for. town ‘site purposes does not preclude. the. making of ae soldiers’ addi-- . 
~ tional entry therefor by an oceupant | whose’ right of occupancy was not » 


~ extinguished by the Executive order ‘which established the’ forest: Teserve. 3 oe 


oh & DnpARTMERTAL Decision ‘Orr: AND ‘APPLIED, 


Case of Lewis P. Hunt (AL. L, D, AT), cited. and | applied, 


ee : rn INNEY, F indt: Assistant Seberetary: 


The Sea- Coast. Packing ‘Odabeny a “Gorpotation. organized tinder... 


ihe laws of the State of “Washington, has appealed from a decision © ~ 
OF. the: Commissioner‘ of the General Land Office: dated Ji lurie'3;.1922, - 3: | 
ce ejecting: its Lagu to make soldiers’ additional homestead entry ae 
a that’: cer tain fract’ on. the west. coast: “et: Prince: of Wales ‘gland, in: the Wet! oon 
. story of ‘Alaska, included ‘in an-area: about: the: village of: Craig: recently elimm- - fobs 
e » nated: from the Tongass. National Forest; which tract is'‘now: and for: many: years. oe 
- “has been in the use and: exclusive, possession | cof the: applicant, held until such “= ©: 
ae ~Yecent- élimination. under. a. forest’ use: permit ‘issued. by. the For est. Supervisor Ce ee 
po at: Ketchikan, ‘Alaska,: and may be. more particularly ‘described ® by reference — oe. — 
oe ie “to. an: ‘unoflicial plat of Fish: Egg: (now Craig) ‘Townsite, made’ from a. Survey . igs 
Sco by Me Hi. Hoffman in: “March, ‘1911; and now: ‘available: at the office of. the: ‘Forest es 
ao _ Supervisor: at. Ketchikan, as all:that portion: of: the: proposed townsite lying be <> 
“> o tween mean. high tide line on -the north and west, Main Street on the south,and =~ 
oe, hind § Stre eet on. \ the east, which last described are ea her eby sought covers, about Pe 


a . we 
5 = 

~ bare | 7s. 
- 
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- but not to: ‘exceed six. gna. oné-baif. acres, and includes. within its: limits ‘thie Ll EAAS 


“ “o) original area. of 600 x 800. feet for ‘which said Forest. Service. permit! issued - a ae 
ae cc mebrae & 1908... 7 ; Re ake oe eee 


ay The Ce held that the: dicee: ‘destribed v was not t subject ie oe a 
entry under: sections 2306’ or 2307, Revised. Statutes, citing. the 


et " Whereas, it appears that the ‘public ‘good will be promoted by excluding from: te ee 
we Ae the. Tongass" National. Forest, in’ Alaska, several’ tracts of Jand. occupied » for. 


oe "Proclamation by which i its was s eliminated from the a National oe 
7 ae orest, Ph es 
| ~The: Proclamation. reférred i toy dated February 8; 1922, recites? oo 





- townsite. purposes in. order that the ‘Dublie lands | therein “may. be: a ose he a at 


a ‘G / : under - the applicable: townsite laws. ee ine | . a 
‘ ,. jJNow,; therefore, Te ‘Warren: Ge. Harding, President of the ‘Unitea ‘States: ‘of a * 
oe America; by: virtue of the power: in me vested. by. the act of. Congress, approved eens 


June fourth, eighteen . hundred ‘and. ‘ninety- -seven (30. ‘Stat., 11, at 34-and. 36). a rata 


: "entitled | i An: act - making ‘appropriations for sundry civil expenses. of. the’ “Gove is paar 
., ernment for the. fiscal -year-ending ‘June: thirtieth, eighteen’ hundred and. ninety-- cated fae 


eight, and for other purposes,” do proclaim that the lands lying with the -. |. — 
: following described. boundaries are’ ‘hereby. excluded. fr om the. ‘Tongass National ee 


e Forest. | o | a 
‘Craig’ ‘Townsite.’ [Here follows | a description by courses and, distances: of 


; BT 61 acres, more: or less.] 


The Sea- Coast Packing Compact, 4 Se appears, is the successor of - 


, the J. Lindenberger Company, : as to which’ the Forest. Service advised 7 : oo 


. fns Department under date of June 17, 1914, as follows: Ee 


1. Several: years ago. the Forest. Service, acting under the. regulations. of. the. a 
2 “Department [of Agriculture], } authorized the de -Lindenberger - ‘Company of: 

: Seattle, Washington, to. occupy’ ‘a certain ‘tract of tana within the ‘Tongass Na- a 

tional Forest at.a- place: now: called. Craig, ‘Alaska. The company. “has. ‘eon- 
: structed - a ‘fish: cannery. and: necessary - appurtenant: buildings. on: this tract 


-at an- expense “of: approximately. $300,000. - A similar: permit. was: issued. to ‘the “> hae 


-. West-Coast Mill Company for. a. ‘sawmill’ site. After: these companies - com: | 
 / mented | operations a number ‘of persons. congregated near. their buildings, and. 
- for the purpose’ of orderly -administration. the: Forest. Supervisor found ‘it. 


“advisable to lay out an adjoining tract in lots and. blocks. A number of f these oe 


lots are now being: occupied. under special use per mits. 


aU en a Ms 5 Ae I OOO RE, sae omer, ne roe , ere 


| “The Forest Service would be: glad to recommend. the elimination of. this ‘tract. OP go 


: os : ‘from the. forest. but, of course, does not wish todo so unless the. real: parties. _ oo 
eames interest’ would be fully able to protect: themselves. against. other: claimants, °F 


During the negotiations with the Department: of Agriculture pela; i hes - 


F erie a 


* : ‘tive to the elimination from the forest: of “ Craig town: ‘site,”. the — ae 
eee ee Forest. Service advised the General Land Office. on. October 8, 5, 1020, Pe 
Ces a follows: oe 


‘The: ‘Forest Service has 1 no “recommendation to eke with’ ‘respect. to. ‘the oe 


a wishes, of the Columbia ‘Salmon Company. [predecessor of ‘the Sea-Coast ‘Pack- ee ee 

= ing Company]. of. Seattle, ‘Washington, that the tract on ‘which its buildings are a i 
- Jocated be not included in: the proposed town ‘site“at Craig. In view of the = =. > 
babe et “expenditures, the: ‘company: has: made. for: its. one: At: apparently. should bey 














Qu ovale 
: — 








oo Se BO _ DECISIONS: ‘RELATING TO ‘THE: PUBLIC LANDS. -fvor. - ee 
are : . He allowed. to acquire » title. a the land’ it is occupying, “put ‘the: ‘manner in ee : — 
oe ee such title should: be. acquired. can best be determined. by your Office. Oo oes 
eee ae SA transmitting a copy of the proclamation to the reprint ra the Tae 
‘Juneau land office, by letter of February’ 15,1922, the Commissioner © 

of the General Laid Office stated: that the tract: embraced ‘ in theset-- > 
ee tlement at Craig’ had been. eliminated from the forest. in order that...» 
oe Ab ‘might become. ‘subject..to. entry. under the ‘town site. laws... “Whe. 28 aes 
aoe - register was directed by. letter of. March.4, 1922, to note.the elimina- a 
~ tion of the land from the forest, and to post a. copy of the proclama- ae 
Se tion j in his office. The soldiers’ additional. -application. here i in aie iy ee 
can aie © tion was filed April 6, 1922. se ae 
igen Oc April 5, 1922, ie was. 5 filed 3 in 1 the & offtes of the surveyor. gen- go rk 
eS eral: for. ‘Alaska a petition for the survey. of the tract eliminated'as 
Craig town site, and under date of April 24, 1922, proposed instruc- 

0. S tlons: for: the survey. were submitted by the surveyor general. ba a 

eee . instructions | were ‘approved by the General Land Office on May 6 a 
eh 7219928 The. Department has been: informally advised that the survey, : 
- J in the field was completed. in June, 1922. ah 

“7a The proclamation of February. s, 1922, padiGyied that ae purpose. | 
ey of the elimination from the forest. of the 57. 61 acres designated age: 


eS oe ae 


Craig town site was to allow: the disposition. of. the. area under the - 


town site law applicable to Aldska—section 11 of the act of March a 
8, 1891 (26 Stat., , 1095), which provides that “ Jands in Alaska: may — 
~ be entered for town site purposes, for the several use and. benefit of 
._ the occupants, of such town. sites, we such entries to be made under the 


“Tbe can “not, theréfore, bes ser iously eontorided that ie ‘President. in- 


. e tended: that ‘the: Sea: Coast Packing Company, : the occupant of the 
 Jand’ under consideration, ‘should be deprived of a right, growing out - 
a ode such ‘occupancy, to purchase the tract under section 10 of the act of ce 
a May 14, 1898 (30 Stat., 409). ee, Piece 
Pet 2) Tiny the case. of Léwis. Pp. Tut (a Ti D. ATT ), ea ie: provi- fe 
Tee “gions. of said section 10 were considered, the: Department held that at ae 
“the Jand then under consideration was ‘occupied: by Hunt or his: pre- ee 
-.- -* decessors in interest for purposes of trade, manufacture, or other: pron 
oe ductive: industry. atthe date of the withdrawal of the’ land “for:ins °° 
oa ~ clusion. within | the exterior limits of a national ‘forest, and there had. ee 
We os bes no: unnecessary delay. in ‘the. assertion of the - claim before the: hae 
ee. Land Department, the withdrawal for forestry purposes. did not Che ae 
<5. o> tach, and that: Hunt. might, at ‘his. option, acquire title through se ea 
ee “soldiers? additional entry rather than. By. the. »-payment, of 2 50 Pete.” aoe 
ie ee ache, ‘as provided by’said section 10. | eee 
ee “Te the right-of an occupant of a tract of na is snot. sdiseaiched bys 8 = 
7 “an Executive: forest withdrawal, the restoration. ofa tract froma 
ar a, forest withdrawal can not ‘be: held. to: have that: effect, —— eke 





ee eee : : "DECISIONS RELATING TO. THE. PUBLIC LANDS. 


oa 


ge whi, as here, thie restoration i is for the benefit of the ¢ ocupants of 
es The: ecoede of ‘the: “Eand. Diepareuent ¢ one date. which tab: ae Lae 
in as “igh beyond controversy the occupancy of the tract applied for by the 
ao appellant. company, and. the’ allowance of. its application willbe in © 
. harmony with. the: expressed purpose, of the elimination of the tract ae 
or from: the forest... : 7 ie ee 
tiny ~The. decision appealed: from: is accordingly ictored. ad the’ Come ce : 
missioner of the General Land Office: will, before: accepting the. ree ee 
.. cent survey,. eliminate from the proposed: town site the tract. applied — ee 
“on for: by the Sea-Coast. Packing Company, and: will, in directing the 2" 
issuance of. final certificate under-the:soldiers’ additional application, 
oe pois a technical description 0 of the | tract, using: ‘the, field notes of ee 


ce mag, OF LANDS IN'SAN JUAN, McKINLEY AND. ee oa 


COUNTIES, ‘NEW MEXICO—ACT OF MARCH 3, ‘le2i- 
_Insmconsons. 


_[Chreutar ‘No. $00 


‘Deranratenr OF THE. “Lwreaion;- 2 
ee “GENERAL Lanp: Onna," oe 
| Washington, D: ree , September 19, 1928, 


Risener AND 5 Recaivan, Sawra. Fy, Naw Muxtco;. ‘Supearnrenpunt, : 
-Pursro Bonrro AGENCY, ‘Crows ‘Port, New “Mestco; Surenmy- 


_TENDENT OF THE ‘ZoNt S100, Buack Roc, New Mrxtco: 


oe The following regulations are issued for your ‘guidance: a the’ es 
~ act of March 3, 1921 (41- Stat., 1225, 1239), authorizing reconvey- — eee 
ances : and. relinquishments of lance. an. lieu selections therefor; yin ee 


“San Juan, McKinley, and Valencia. Counties 
_ The act mentioned contains this pbovision: 


a oe The: Secretary of: ‘the ‘Interior. ig-hereby atithorized:, in- his j diséretion; oadee So eee 
poles: and. regulations. to. be. prescribed by. him, to. accept vreconveyances to the a? ae 
| Government of privately owned and State. school lands, and.relinquishments 9 = 
- cof valid homestead entries or other. ‘filings, ‘including. Indian allotment. aelee i 

“tions, within any. township. ‘of ‘the public domain in San: Juan, ‘McKinley, amd’ Suc ee” 
- * Walencia Counties, New “Mexico, and .to. permit lieu: selections: by those sur- fea. 







rendering their. rights so' that. the. holdings: of any claimant within any town eee 


| cho refuses to. reconvey, to the: Government shall not. ‘be hereby affected.” nade 


. 7 ‘ship: wherein. such» ‘Teconveyances: or> relinquishments are. ‘made. may. be: con- ‘ eee tee 
. ~ golidated and held in solid areas: Provided, that the title or claim of any person eo ee 


As the “ exchanges? ty permitted under. the act. for the’ purpose a ae : 





ee consolidations ca can i be. made only” with the mutual consent of all pers 








op IRB “DECISIONS “RELATING To tae BUBLIC' TANDS., tron. we. 


es - gong, interested: nae be brought’ 6 ‘thé: point: ghee’ appitivals 6 may: be oe 
~~ had of the Secretary of the Interior, there should be full preliminary. eee 
2 cooperation | as a preventive ' of adverse’ action and as a-means of — -- 
a aiding prompt: and favorable action ‘by the Government. “Tt would, = 
_°.: therefore, be appropriate that you suggest to: all: prospective appli. Pes as 
....-cants that before any applications are actually filed*in the. local e252 = 
ooo land: office, they go over the matter, as between themselves, withthe =." : 
view to’ arriving at some. tentative agreement as: to what lands they a 
ee wish. to relinquish and take in exchange.:~ io eg ee Sa, 
- . The question ‘of whether the land a by. each interest is wadaiit Boe eg, 
ous = pablic domain or railroad land; whether it is State ‘land or within. _ 
2 “Indian: allotments patented or -sélectad therefor, or whether leased, 
es ebes, should first-be- ascertained by such persons as nearly as may c eer 
possible; also, some understanding should be. had. between all the 
4 interests indicating. their: attitude. There -are- many small. details. ee ee 
connected with. propositions of this character which must. necessarily 
7. be. worked out first’ by the applicants. themselves,. and that can be 
“a done promptly ‘and satisfactorily. by. personal, bon fercnces: among 
—. themselves, rather than to:-have applications. filed indiscriminately ee 
-.- .awith the expectation that the field force of this Department will at- 
“ Eo tempt. to reconcile all the differences. that wul no: doubt be found ~ 
oe to exist. 20 ee 
ae. © ‘person or posed or the: * State ee New Mexico, pccen ae 
ie ‘reconvey and select lieu. lands should. file in duplicate. an application = 
2 paet _- with the local land officers. at Santa Fe definitely describing by goy- as ae 
‘ernment surveys the lands wanted and the lands offered in exchange; 
ae and notice of such. application: must be given in compliance with‘ the. ee, 
= eircular of February 91,1908 (36 L. D. , 278), with the‘exception, that = 
 “Gnstead ‘of: beginning. publication within. twenty. days of filing of 
+ ~~ geleetion, the selector will begin such publication. within: thirty days: 2°02 
from: date’ of service of notice by the register and receiver that the fo 
oe - application has been placed of record.’ eee ee ee eae Pe 
-.. Jn all cages where the application involves land peerpied, claimed, os. eee 
~. Sor owned by an Indian, the register and receiver will forward a, coe Pa 
ea OL: ‘the application. to. the proper. Indian superintendent ; and. i in alls. he 
ae such cases will furnish the superintendent with the serial number. Of cee 
tHe. application, which. serial number together. with the name of the a 
>. Jandoffice must be. indorsed thereon‘as a means of identification and ~ 
oo referred to in all correspondence concerning said application. Copies te yuk 
ne OF applications covering: lands occupied, claimed, or owned by In- 
ees Gia! in San Juan and McKinley: Counties: will, ‘be filed with the oe 
ae ee Indian. ‘superintendent at. Crown Point; and. copies: ‘of applications ee ees 
ae, covering such lands in ‘Valencia, County. ‘will be filed with the super- 
oe a intendent | at ; Black Rock. tt will be: ‘the duty of these officials: 2 rae dD 


er on 
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oe ee examine Sine. land. proposed to be yelinquished 6 or -redouveyadl by: all Po 
~. Indian applicants,‘and the land’ proposed ‘to: be. acquired by Indian ns 
. applicants, and to submit reports of such examinations involving --.. 
_ ©. lands in their respective jurisdictions, to the. Commissioner of In-. 9° 
os dian: Affairs with: appropriate recommendation: as to the allowance poe ea 
ae 22 Or disallowance of the application, a copy: of which report must: ‘be re 
et forwarded! to the register and receiver at’ Santa Fe.. me ete 
.. - The register and receiver. will forward to the Gommnibsionisr of iho 
- . General: Land Office with: their: monthly returns: all applications filed a 2 
im their: office for exchanges under the: said. act: of. March 3, 1921, eee et 
0. supra, after. noting ‘the same on their records ‘in the’ usual manner. as 
he : _» “The: application | will be noted ‘ ‘suspended ’ ”, by. the: register, and” Tee. ne 
>. ceiver, and unless disallowed by the Secretary of the Interior, the | 
lands’ applied. for in exchange Y will ‘not be mnbject to application or toe 
| filing by any other applicant. oo me te 
oo Phe Commissioner of the Gener Land: Office, acting ‘thirough. the. ee 
field service thereof, will cause to be made such investigations ande ioc 5! 
a ~ examinations of the. lands and claims described. and set forth in ap- me 
; plications. for exchange as will, enable the: ‘Secretary. of the Interior ., 
S “properly to act in the. premises. Applicants should ‘specifically ‘state. 
‘in their. applications that the same are made. “pursuant to the authority Oe 
| ‘contained in the said act. of March. 8. 1921, ‘and these instructions. a 
An affidavit showing that’ the lands poked: for in exchange 3 ismon- 
S ‘inindéal : in. character and not. adversely claimed should accompany ~~ 
~ each application; ‘except that in cases where. the land is covered by 
an allotment, homestead, ‘or desert: entry, a a statement, may ‘be i incor- rae 
a ‘porated 3 in ‘the affidavit to the effect, that, the claimant to such land has. 
"filed an. application to relinquish. or: ‘reconvey. the land to the: United: = | 
States under the } provisions of the’ act of March 3, 1921, SUpTa, ifsuch e 
ls. be the: fact. Where applications are submitted involving the recon- . eal? 
ce “-yeyance « or ‘relinquishment of lands ‘selected | by or patented to me Pes 
-.. dividual Indians, such: ‘applications: may be considered jointly, and — ee 
2 nob: necessarily as. separate applications} provided, in such cases, the 
aa “lands to be se nequrel Y in exchange will consolidate the holdings of guch 2 3 e 





ee ee ~The lands selected sais in n eonjunetion with other property ownéa- OE ea 
> ole the ‘party: conveying, be ina. ‘compact, body, as near as may Deo. 
eer possible, regardless of township. ‘lines; ‘but ‘no application: will ‘be os 
CLs, considered involving lieu lands in any: township’ ‘wherein the selector ahs 
..- “owns no land, and where: the. approval’ of such- application Will ote. 
sat effect: a consolidation of the: holdings of the applicant 3 in such town-. eo 
_. ship or townships: ‘Nonmineral, surveyed, unappropriated, and un- 
cl) peserved: Tandy janet as’ s provided Py ‘the’ g, preceding Paragraph, age eee 


ag es fs 7 : oe selected. 



















ney sees : ASE “DECISIONS, RELATING ‘To. ot PUBLIC TANDS,, | trot oe 


eS ~ There should les. accompany the: application CY Garmnty ‘deed econ 
ee executed according to the laws of Ne ew Mexico by the proponent. con- 


: a = - : = veying to the United. States: the land to. be. given-in exchange, but: ‘such — . — 
~~. deed need not-be recorded. An abstract of title: brought. down: to:show: <2: 
fgg good. title in the proponent, free from all. incumbrances,, must. also. be 


— filed. Such. abstract of title must be authenticated by the: proper. State - 


er 7 ‘and F Tederal officers and show that: the land i is free from: all judgment, . ee | 
en “, claims, or liens, including ‘taxes, or: ‘such. abstract may bs authionkeded: oe 
by an abstractor or abstract. company. as, “provided by General Land > 
.. Office Circular No. 726.0f. October. 18, 1920: (unpublished). “Tf the! 
eos exchange. is authorized the. deed: will. be. returned’ for recording. and ae - 
the abstract to be brought down to show such recordation, whereupon Roe aes 


oe patent will be issued in the regular order of business... fae 
Where the land relinquished i is covered by an unperfected. bona foe eee 


. elaim for which no certificate for. patent. is outstanding, there must. oe 
= - : bé file oa ith. he, selection . certificate ‘by the: recorder © ve dee de or oe or 
ae : a official. custodian of the records: of transfers of real estate i in: the proper oe wee 
one - county: that no-instrument: purporting | to. convey or in any way to 
oe ~ -eneumber the title to the land or any part. thereof ison file or of 
lia? <“pecord In, his office ; or if. any such instrument or. instruments be. on Soe 
Ses file‘or of: record therein, the cer tificate must-show the facts. A selec-_ ee 
ee tion in. liew of an ‘anperfected claim not covered by patent certificate oe! ees 
oo" Seat post Ln all respects conform to the law under which such. unperfected es 
is -elaim i is. held, and will be subjéct:- to the payment. of such fees-and 0 
>. gommissions as would be required. under the. statutes. to: complete. the So ed 


or _ unperfected. claim in lieu of which. the selection is made. ee oe 
If the land relinquished . is | -covered by: an “unperfectéd - daim— oie 


ee such’ aS a. homestead . Or). ‘desert: entry—for, which. certificate for. °° - 
patent has. not. been. issued. and’ the law under. which. the ¢laim was aE 
a, initiated requires ‘that land taken thereunder must. be in. one ‘body, aa 
. the same. réquirements. must. be observed i in- making the. lieu selection. — coe 
- irréspective of lands. otherwise owned or claimed. If the. land-re- 
--... Jinquished is covered by. an. Indian . allotment. for which a-trust 
~~ patent has been issued, that trust. patent should. accompany the 
application for. exchange and on. the reverse side of the patent ey 
- «should be indorsed. the. relinquishment. of the patentee witnessed Dy eee 
pele two: persons or before a notary public or. other official with a'seal 
oe Tf: the trust. patent has been. lost, or destr ‘oyed: or. for. any reason. can ee 
_.  * snot be located, the: relinquishment and. application for exchange may pee 
cee be combined, ‘including ; a Sworn: statement as..to. the loss of the pat- oe a8 
ne ent, or reason’ given why it. can. not, be furnished.. In cases. of. Ase Sans 
- : f es character no deed. will be necessary, -but: the selector. must. make re an 
a affidavit that, he has not. sold, assigned, ‘mortgaged, or. contracted. to a 
sell, assign, or mortgage the. Tand covered nty, the e unperfected, claim ea. 
se ope OE relinguished a allotment. eR ee ie ae ee ae a 





oe : ° eee Fi 
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Fice Ta rae gu 
. 0 Ams Be ged pe 
=f . A . * 3 . 
; 


a icon ‘of Tend in. Bete OE an - unperfected pn ainda: ‘the ee 


Se = ; sattleinent: laws: if credit for. residence. on the unperfected. claim: bes. 
a oe - desired, must in addition ‘to other proofs be accompanied | by: thes: a 
affidavit: of the. selector, ‘corroborated | by two. witnesses, showing Coe 
. when residence’ was. established: on the unperfected claim andthe’. 9 
se duration of such residence.” In such’ a case, unless the selector has es 
 -yesided upon,’ “cultivated, and improved the relinquished | unper-. : pie 
ae fected claim: for. the full period. required. by” law to earn.a.patent =. — 
“> thereto, | he must. establish: and. maintain a residence. on. the. land 
_ "selected and ‘cultivate’ and: improve ‘the ‘same for. ‘the. full: period Per 
cs “required by law to earn a Patent, less: the time a Son ‘the: Te- Pee we baged 


= ae linguished unperfected claim. ea 
Tf the relinquished unperfected: elaine sok one: eiald tinder” ‘the. eng Ee eh ae 





~ settlement laws, the affidavit: as to the residence required by. the pre- ; ort ve eg 
-* eeding. paragraph need not be furnished; but in either case the == 
- ° selector must’ make affidavit: ‘that: he has. not. sold, assigned, “mort= - i ee 
= “gaged, or contracted to sell. the land‘ covered by the relinquished = ae 





2 unperfected claim. ‘No patent. shall be ‘issued. for any. ‘lieu land selec: a oat 


: ~~ tion until’all parties in interest and involved 4 in the exchange of theirs. Pea 


~ holdings: ‘with each other and with the: Government shall have com: 
~ pleted their selections and thereby. and. otherwise 3 in accordance with Re 
os applicable law: and the regulations: thereunder earned spe preaiae title. a 
tothe land. involved therein. yep ey Se alee TO te na, oe 


The law makes no provision for olmbursiig a any - persons “fori im- . 


: provements. on Jand: relinquished: or. reconveyed. . ‘However, when. 7 ce ia | 
any applicant Tecelves notice. that. an exchange. applied for. has ‘been. ee ae 
authorized, he may; if: he“so desires, remove any, buildings, fencing, po 
or other movable improvements owned or. erected by him on the land ce . 


rer relinquished’ or conveyed; Provided, that, such removal is accom=)" °°" a 
oe plished within ninety’ days: from receipt by. him of: said notice. Any ice 
o» Jand relinquished’ to the United: States: under these regulations, which ee ea 
_. tracts would: ordinarily. Become: subject. to: entry under. the public: ee 
Tad: laws, ‘shall be withheld: from: all forms of. disposal: until further. a 
ee - specific. action: is taken’ thereon: to make the said lands: ‘subject. 10 2 
settlement: or. entry,. or ‘to: any form’ of disposal ; ‘and until otherwise. ee 
a ae directed: the local” land officers will 3 not: “allow. Any ‘entry. 0 or, appllea:: Se ae x : 
: (tom fe for such lands. | Oe ee | ere ae 


Wr ea 


| ~ mas: HL Bors, 





| Approved: bees oS 
oo G. Baa, ere BB ee On 
Fi irst Assistant t Secretary. 
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Commissioner 0 f z indian . 4 Affairs. ate 
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_ EARL A. MANN.. 


“Deciited September 20, 1922, 





oe | AvorniowaL 1 Homustean - — -Stock-Rassrxg Homnstzap - — - Occupancy - — - Kine AID - ee Pe eae 


- One. who i is qualified to. make an. 1 additional entry. dader the: proviso to section < oe 
2 of the so-called Kinkaid Act of April 28, 1904, as amended by the act 
Of May 29, 1908, by reason of his ownership and occupation of the land. 
~~ originally entered,’ is: qualified to: make an’ Original entry under the stock: 
-* raising homestead act for such an.area of-designated: land: as, when. — Cpe ae 


ee to the: area. originally entered, will: ageregate iapEroctaetely 640 acres. 


a Homestead—Srécx- RAISING Homeseap—Kinx arn: Aor: es fA ie 
One who made a homestead entry for any. area. of. jana in -the trys e506 
_ affected by. the SO; called ‘Kinkaid. Act. after’. the. date. of the. amendatory - 2 iat 
act-of May 29, 1908, is not. apalified to make ‘an. 1: Original: sentry under. the . ie ate 


stock: raising homestead act. 


| oy DEPARIMENTAL DECISION Crrep | AND. » DastiN@UISHED:: 


© th ES 


- Case of Charles Makela: (46: L, D, 509), - cited. and distinguished. 


| Finney; First Assistant Secretary: ee ee ee ke ee ee 
~~ At the Alliance, ‘Nebraska, land: office on 2 Rebruary 1 14, 4916, Bark. - 
a Mann: made homiéstead: entry for NE, 4, Sec: 17; T 93 N:; R. 54.0 
W., 6th P.:M. After patent. under :said. ‘entry ~ had: ‘isstied; “Mann oe 
applied’ at the. Cheyenne, Wyoming, land office on. Sapteiaber: DOr 
1921, to make an additional pine under the: stock-raising homestead. 


‘act for lot 4, SE. 4 SW..4,'S. } SE. 4, NE. 1.SE. 4, SE. 4 NE. 4, Sec. 


7, W.4 SW. 4 /NW. 4, See. 8, t. .26N., Bi. 6 W, 6th P.M. (A885. 


acres)... 


tt ee 


oe ye déeieion’ atad: May 6, 1999, the Cérniioner oft the a eae 
Rey Office: rejected the: application: because the land applied for is 
“not within a radius of-twenty miles of the or ‘iginal.entry.:. Mann has. - 
appealed, and. with the appeal has filed-an application to make an 
original entry’ under’ the: stock-raising homestead: act: for.the land: 
-\. desired. He contends that-he-is qualified to enter approximately ARQ 
“2 -aeres under-the stock- -raising: homestead act, and cites the unreported... = 
ose departmental decision of ema 22, 1920, An. the case of Frank Tinkham. Ge Spa 


ae So pemestéad entry. for 160. acres. , within: ‘the | area. hoes the s0- “called. Oe 
Kinkaid Act of April 28, 1904 (88 Stat., 547), is operative, and he > 

~~ was-allowed. to. make an: original entry. under the stock-raising home-. peta 

— “stead, act. for 480 acres in the Douglas, Wyoming, land district, © 9 

Uo ay he: Kinkaid Act. provides, i in. section 2as amended by.the act of © 9 — 

oe "May 29,1908". (35. Stati, 465, 466-467), that: entrymen under the 

Se homestead laws of the ‘United States within the territory. described ge 

oe ue section ek who ¢ own and occupy the: lands Phesgtopore. entered. by. aes 
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Ne 


on hams may: enter: ‘other lands: continguous) ne sdheit: eer ce d entey ra 
“which shall not, with the Jand so. already entered, owned, and = 
ee _ | -ogeupied, exceed: in the agg gregate 640 ‘acres, and residence continued ee 
sand. improvements. made upon. .the original. homestead, ‘subsequently = 
->.°-to:the making of the additional. entry, shall be accepted : as equivalent == 9 
Pip to: actual residence and. Uae made ‘on the additional land Bb ee 


ae 280, entered. ° 


~The first pets to section 8 of the a folowet eee 








Col phat a, former: homestead. entry. shall not bea bar to the etitry. ander the: 2S a poe os 
ae ae provisions. of this act of a tract / which, poe ee with: the: former: + entry, 6 ‘shall’ me oe 
a not exceed 640 acres. ae Pee eee 


The provisions of said ee 2 had this. effect, of. f inaking Tink. a ae 


* Lee qualified, to” make: an additional . entry. for. 480. ‘acres’ of. land. é. 


: ~ contiguous to. his original homestead, which entry he could’ perfect: a. : 
+ by: continuing to reside. upon. and j improve. his: original’ entry; orhe =. ~ 


i could, under. the proviso to’ section 3, make an independent entry «. eee 


for 480° acres. . These. qualifications (under. section 2) were held | we Soe 
sufficient’ to’ entitle ‘him: ‘to the Sok announced in the | case of Charles. eee, 


; Makela. (46. L. ‘Dz ,509).2, 


“One: qualified: to. make: entry ‘under’ other homestead lawé for eect = a 


| 40 acres. is qualified: to: make an original entry, under. the. provisions. of: section : 


: ao. of: the -stock- raising homestead act. of. December. 29, 1916, “for. such an area... 
of. land ‘designated. thereunder’ as. when added to the. area: of: the prior ‘per-. oe 


be. not designated. 


_ The case of. ‘Mann; presents. a an, aatinely different stata. 6 “faete: 
Whether his. entry for 160 acres was made under section 2989, Re- 


vised Statutes; “or under the provisions ‘of the. Kinkaid Act is imma- ie 


terial. « It was for: a tract: within the. territory” affected by said ‘act 


and, unlike. the: entry. of: Tinkham, having: been made after its ap- ~ ae 
ah provel: exhausted ‘his rights thereunder, except: that; if contiguous’ > 
- lands: thereafter. became: vacant, he could amend. his. entry to embrace i : = 7 
such: lands to the limit’ of 640. acres. Having-exhausted his right 
under the Kinkaid Act,’and not’ ‘being qualified to make an original’ 


“oS. -Or- an: additional ‘homestead entry: under other laws: for as: much. as ees 
ae “approximately 40 acres; he is not. qualified to make an original stock? =) 
~ raising entry, and as. the land. applied: for’ is-more than. twenty tiles Eee 
.. from: his’ perfected. entry, he*is’ not: qualified: to: make an \ additional al ee 


Ee oe ‘therefor’ under ‘the: stock-raising: homestead acti. 


_The decision nappenied from 4 is 8 affirmed... 








a eee bre BY SEP er eke 


| REGULATIONS ‘UNDER TIMBER AND ‘STONE LAW. 


" [Cireular No. 851. i 


: ‘ oe a [Revision of the "pegutatton’: ‘Approved. November 30, 1908. (at LDs. | 289), aes 





"DECISIONS RELATING TO THE PUBLIC LANDS.’ (vor. es 


“ Tevised:’ January 2 1914: (43° L-D.; .387),. and. ua with E emenainenta aoe ae 


‘sf Clrening No. + 289) March 1, 1916.1). - ne ee 
a | Duparrunr 0 oF THE Tvmnion 


ao, ee = a as . oe Bek ss oe - GENERAL. Lanp: ee 


oe Recrsrns AND 6 Businyatie, © ee 


—Unirep. States Lanp. Orrices: oe 


_ Washington dD. 6, heer’ 20, ee, ee : ; 


~ “The regulations. under the act. of June 3, 187 8 (20. Stat: 89); “aia ae 
amendatory acts, commonly. known. as: the. timber and. stone™ law, ee 


: ; which. regulations were revised January 2, 1914: (48. L. D., 37), an eee 
reprinted. with amendments | on “March J 1, 1916, are » hereby revised ” : ee 


| and m modified, as. s follows :* Pee ae 








PROVISION FOR, APPRAISEMENT, 


A: Sng. reel Biot t6 ‘sale. “ander the Horedoinig:& kets may, y, tinder a 


| ithe direction. of the Commissioner of the General Land Office, upon : - 
application or otherwise, ‘be appraised by smallest: legal subdivisions, eee 


. at their reasonable value, but ‘at. not Jess, than $2.50 per acre; and | 
hereafter no sales shall be made under said acts. siexcept: as. s provided . 
in these jreguistions., Be eet ie ae ee eS a 


CHARACTER or LANDS. SUBS EOr ‘To. ENTRY, 


2. Ai eevee: -yhappropriated; aonmea ‘surveyed: able. 
lands within the public-land States, which are. valuable chiefly for. 
- the timber or stone thereon and ‘unfit. for cultivation at. the date of. 
sale, may be sold. under this. act. at. their appraised. value, but. in no 
case at less than. $2. 50 per. acre, in contiguous legal subdivisions upon. 
which there is no existing mining: claim or the improvements of any — 


~ pona fide settler claiming under the public land laws. The act 


specifically prohibits the making of entries thereunder. for land « one 
oe , taining: valuable deposits .of: gold, silver, cinnabar,.. copper, or coal, 
“ . "but entries. thereunder. may ‘be: allowed. under: the act of July 17° > 
Pe 1914 (38 Stat., , 509), for. land withdrawn. or. classified: as: valuable: for. ee 2 
ach a phosphate, nitrate, potash, oil, Bas; ¢ or: asphalt. spigorals, ¢ or: r which eo a 





oN. ‘The principal changes ‘consist of ihe. ‘elimination. of the provision. relating 16 the eereE ee ze oS 


a eee ? of applicants if the land applied for is not. appraised within nine months from. the date. ae 


of filing.of the’ application, and of inserting a. provision to the effect’ that Jands within the. - Oat 


Known geologie structures of producing oil or gas fields, or embraced in. applications: fore? Seer 
Soo. ofl-and: gas. prospecting. permits, or in permits or leases granted, are not: subject tose: ae 

oo s> entry under. the:timber. and stone law until and unless’ the Secretary: of the Interior. © *°- 

elp wall ‘determine that. the surface of the lands- may be disposed: ‘of without. detriment nae gf eng 
ntas the. tae interest, ° wor , changes” made,, See paragrapas. 2, 8, 14, 28, and: lls ee 





4 “hte 
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re valuable en ase! deposits; provided thie applidane: files: hig on - 


: 2 - sent, witnessed. by two' persons-or: acknowledged: before ‘an’ ‘officer’ hav= ca 


ing an official seal, to have the entry stand subject to the: ‘provisions’. ae 
and» limitations | ‘of said - act. However, lands. within - the known. 
ae geologic: structures ‘of producing’ oil*or: gas ‘fields, or embraced Ma, 3 

applications . for. oil, and:.gas prospecting. permits, . or.-in- permits. or 2s: 
leases. granted, § are: not sabjedt. to. entry. hereunder until: and: unless 2 


aa follows oe the. purpose of ates and phscacied ‘this jew? ee ae - oe 


ae (a). U. nreserved and unappropriated lands are lands-which. are not! 
: ‘included, within any. military, Indian, or. other, reservation, orn; a°. 


~ national forest, or. in a withdrawal by. the. Government. for. reclama-\ - ; ey 
. tion: or: other. ‘purposes, . or which. are. not. covered or. embraced in. any: bee, es 
| entry,. location, selection, or Hing 9 which, withdraws. them from the Ae 2 


public, domain. .. 


fiusie t 


re initiated and. is eopenly maintaining + a valid; mining» or. “other. 
claim to such. lands -under: the. ‘public- land. laws. Abandoned. and. 
unused mines, ~—, tunnels, | OF. r; buildings socipied. by mere, pres 
7 prevent timber and.s stone entries if the land i is s otherwise coped of. : 
m te SO entered. ae | Tat 


tb Pst 


: eral, in such quantitise and of such dustin as ‘would, with reason- 
able prospects of success in, developing, a paying mine ‘thereon, induce. - 
a Berson of ordinary roe to expend: the | time and money, neces- | ca 


1 deft 


f nm 


(a) Timber: is, dafiried,’ as trees: ee such: kina. and, auantity: pa 7 : 


Tess - of size, | as may be ‘used. in constructing. buildings, irrigation — ag 


works, railroads, telegraph and: telephone’ lines, ‘tramways; ‘canals, or ° | 

fences, or in‘timbering: shafts ‘and ‘tunnels:or- in’ oe ae but: | os 
does not: include trees'suitable for fuel only. “ aE ALO EERE St 

(e): Lands: valuable: chictti yp for’ timber, ‘but: sinfit for cultivation. are! 


Ayeaas . 


“Wands which: are:more valuable for timber than: they: aré‘for’ cultivas! Vine 


ie tion inthe condition i in: which: they: ‘exist at the date of the application’ : : oy aos 


: to: .purchase,. and ‘therefore’ include! lands: which could’ be: made more’ - pee oe 
es valuable: for: cultivation | ‘by cutting ‘and clearing: ‘them’ of | ‘timber: ee 
. The relative: values ‘for’ timber’ or cultivation mist: ‘be: ‘determined’: 


2 from conditions of the: land existing ‘at the date of the: appheation toe . 
ae ” 7 Porshaee: oe malts EES 2 ie Fa ae i: a wee i : goer ; ‘ | is a: = VP es fel ie ae a it . - 





o eefGP ght h EVE ete diad bit fe rer gf cit syruadee SEE YE 
"8751! 22 Von do 19% Oe eta a ee ee OL Ye Me oedan. Weel ee een aay, ee 


os ie a - DROISIONS. RELATING TO ‘THE PUBLIC: LANDS. ee ota 


os 3. fans “may: be ‘entered under the. timber! and stoné ‘athay vaiept 
7 > _ as. denied: by. special. laws, in-all of the. pelican States 5 but such’ 
: entries, may. not. be. ‘made 3 in. Alaska. ee es 


‘BY wHoMt ENTRIES MAY. BE ‘MADE. 


oe One: timber and: storie entry may ‘be riade: for not more thin 160° 


a 7 acres (a): by' ‘any’ person’ who is‘: ‘citizen ‘6f the United States, or who. 
ea has: declared: his intention to ‘become’ such: citizen, af he is not under = 


. Q1eyears of: age, and has not. already exhausted. his right by reason of | 
ar former: application for an. entry ‘of: ‘that kind; or has not. already. 


| . — acquired’ title to or‘is not claiming’ under the: homestead or desert 
“land laws through: settlement or entry made since August 30, 1890, 
oo amy: other lands which, swith the land he: applies for, would dggregate 


a “more: than 320 acres; or (6), by an association of sich’ persons 5 or r (ce). 


ce by: a: corporation. each of whose’ stockholders 4 4S so ‘qualified. 


8. A married: woman: may- make exitry if the laws of’ the ‘Skate in) 


whieh she pele permit married women 1 to pean and ‘hold, for’ 


| efit and: not i in the interest of her husband’ or r any other person, ae . 


“METHOD. oF OBTAINING OTTER : seh = me ned : 


Ca oa SY 


‘ stone ‘law by perforwing the following acts: to) Beronally. ean | 
Pek ining the land: desired ; (b) presenting an application, and sworn. 
statement, ‘accompanied. by a filing fee of $10; (e). depositing with 10>, 
the: receiver. the. appraised price of. the land; (d). publishing notte, 
OL. his application and proof; (e). making. final proof. | : ) . 


Me hae’ 


ae ‘Examination’ of: ‘the land. must, be made. by. ae ‘applicant. in one - 


= person | ‘not. more than. 30. days, before ‘the: date of. his application in 
ne order that he may. knowingly swear to its character and, condition... | 


vaPPLicaTion” ‘AND SWORN STATEMENT: ‘DEPOSIT. ee 


oe. ore, 


‘8. The. application ce sworn. viatatenient: (Form: 4-599) finet ‘one 


. 


a 7 ; tain ‘the: applicant’s ; estimate: of the. timber;’ based: ,on: examination, : oe - 
fe Fa and his valuation. of. the. land. and the ‘italien: thereon,. ‘by: ‘separate’: eae 
ee items. “Tt. must. be. executed: i in. duplicate. after. having: been: read. tovor © a. 
a ao bye the. applicant, in: the: presence of. the.. officer., administering. the: we 
paths - oath, : and: SWorn: ‘to, by:] him before: such: officer, and. may:be either. the. : 

ae register. or, the receiver: of; the:land: district: i in. which. the land: is:lon) 


wad 


~ cated,.a- United, States commissioner, a: judge or-a:clerk ofa: court: Of oe 


a . - record’ i in the: county; or. parish jin. which: the: land is: situated, or: one oe : ; 
of these. officers outside, of that county. or. parigh, ifthe: is-néarer and: ae 
"more accessible to the land than any other qualified officer and‘has.- 


2 his office « or Place, of. business within the. land. district. in. Which. the: " - 


RE GS ee 
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: “aia is 5 Toeated! Waele applicatit must ‘at ‘the: time he presents pigs ee 
application’ arid’ sworn’ ‘statement, ‘deposit’ with’ the’ receiver’ a filing ve 
’ fee of $10." ‘The application iiust be. filed’ in the’ ‘district’ Tand: office Roe eae 
a oe deposited’ in ‘the mails. within .10° days after its’ execution. Tig cee oes 
eM ‘Applications’ by. associations or corporations: must, in’ ‘addition’ to a sees 

_— ‘the, facts. recited. in the, foregoing. statement, show. that. each, person. ae 

. forming the. association, or. holding: stock. j in the ¢ orporal ite 

—. fied to. make entry. in his own ‘right and. that he is not a ‘member GE 2@ ek. 
7 any’ ‘other: association or a: stockholder i in’ any other corporation which — ne Ge 


~ has filed-an: eppuuey? or sworn statement for OHner: lands: under: the ete 
_ timber | and: stone: laws,: - ok fe ee tea 


‘amet bp OF APPLICATION. 


: ae oe or 
. ont TR ty 75 oe 
ae ee 


ae 10. > AMtey #epplitation: ‘and: iaeposit’ have Bean: filed 3 in proper torial ta 
as’ ‘yequired by’ ‘these’ regulations, ‘thé register and receiver will’at once 
. forward one! ‘copy ‘of the: application! to the. chief of field’ division’ . “ 

7 having jurisdiction: of ‘the: land’ described, “who, if he: finds. legal: obE 
jection: to. the: allowance of ‘the: application, “will return’ it’ to: them’ so 
with report: thereon. © The’ register and’ receiver: will, if ‘they « concur ue 

an adverse recommendation. of 'the'‘c ire 

deny ‘the: ‘application, subje ect:to: the’ applicant's right of appeal’ but | 
if they: disagree -with: his. ‘recommendation® ‘they will forward'the 
_ record: to: the: Commissioner: of the ‘General: Land. ‘Office, with their: : 

report: and opinion thereon, for: such action: as:he may deem advisable. a 

Tf the chief of: field’ division finds’ no! such legal objection: tothe - 

; application; he'shall cause the'lands applied for:to be appraised: by a | 
ofiivert Or: employes of the: Government; using: Form 4-526): oe en 


a % 









“APPRAISEMENT? ‘METHOD. 





Pee ale The “ticer or. employee. designated to ne the appraisement a “3 

must ‘personally - visit thé lands ‘to be appraised. and ‘thoroughly: exam= A 
oii Ine -every™ legal: subdivision. thereof, and; :the:..timber;, ‘thereon, | and. con: 
oe appraise: separately the several. kinds: OL timber: at their’ stumpage enees 
eo tae value, and..the: land, independent: of. the. timber. at: its -value atthe 9. 203.” 
time of .appraisement,. but: the total, appraisement: of. both: land. and, one 
co timber, must. not. be. Tess; than. $2.50 per: aere...He: must, hag making; : 
os. his report, consider the: quantity, quality, accessibility, and any: other: Ne 
Pio - elements of the value of the land and the timber’ thereon. The> © - 
ae appraisement”’ must be: tnade- by. smallest Tegal: subdivisions: ‘Or the. \e 25 

_. report. must: show, that, the. valuation of the land. and the estimat 0 ee 
aS me timber apply to. each, and every, subdivision appraised, : 








eter _APPRAISEMENT:, ‘MANNER: OF RETURN: APPROVAL.’ 





419: ‘The ‘completed appraisement’ must: be. mailéd or ‘delivered’ Pee ae ‘ 





Seek te ak Je ee 
-— sonally to the chief of field. division under whose supervision it was. ee ee 
oe | I 


| QOD " DECISIONS, RELATING TO. THE: PUBLIC, LANDS. ed SOR 7 


ae made, and not to the. applicant. Each: appraisement upon. which an, 


| e : entry. is ‘to be allowed must. be approved, respectively. or ‘conjointly, oF 


oot . allow. the entry, or by. the, Commissioner of the. General Land, Offfce. : a 


as provided .; in, these. regulations, by, the chief of field division under. _ : ; 
, whose. supervision . At. was made, by. the register - and. receiver who... 


Defy gets 


- “ine APPRAISEMENT: ‘DISAGREEMENT ‘BETWEEN APFRAISING F AND! 


. 18. The chief of field. division. ‘will: ane to ‘ther appraiser, aa : 7 
his. objections, -an.. appraisement; which-he deems. materially low or! 


. : es high, and the appraiser shall within 20 days from, the receipt. thereof: Re ae 
'-.. resubmit the papers, with such modifications or explanations as he = 


ae conditions then existing demand ‘a: new “appraisal. " 


“may deem. advisable or proper, “pot receipt’ ‘of which the chief of e 
| ford. ‘the: papers: to, ‘the. register, or, Fees pee wie | ee memoran-, 3 
. dum of obj ection. - ..The register, and. receiver. will thereupon. consider: 
the. case. It they. approve the: appraisement; they. will: sign. the. cer-: 
tificate. appended, thereto .. and: ‘advise: the chief. of,, field . division: 
thereof. AE. the, register, and. receiver. approve the. objection of the, a 
- offcer is is. an. lee of the: Tnterior 55 Deemer: anton the. guper-. | 
vision. of. the chief of :field :division,. they will, réturn: the: papers: to: - 
| the chief of field’ division, who will, thereupon’ order a new: appraise- 
_ ment. by. a, different officer, If,, however, the. register: and receiver: 
| approve: the, -objection. of: the. chief: of: field : division, when the ap- 
| “praiser: ig .an- officer | ‘of another. bureau: of this: department « ‘Or! sof ‘ane. 
Comininsioner of ne General Land Office, who will | then determine | 


“APPROVING OFFICERS: ‘HOW DETERMINED. came hag | 


hp oH ABPRAISEMENT: Notation AND REFECT THEREOF. 





dd, “When: the: appraisement is- : completed, ‘the! ‘register and: receiver! 
| will note’-the: pricé on'their records,’ and for one year ‘after the: dite! 
of the appraisal-the land may be soldat: sich price: After’ the lapse 
of one‘year an application: under the act‘ willbe referred’ to:the chief + 
Of ‘field: division: for report and recommendation’ as sto whether’ ‘the 





Y ‘ i eae ee a BTV UE 


ee a id . ure ; 





ie NOTICE: OF, APPRAISEMENT: ‘PAYMENT, ‘OR, PROTEST, 


2 ap Te thie appraigement shows the land; or any ‘Subdivision theisor' 
‘to-be subject to entry, the registér and receiver ‘will note ‘its: apptaised 


ae price on:their:records,and: will: ‘immediately ‘inform:the: ‘applicant 


e - : (using. Form A524), that he. must, within 30 days. from, Service of 
cs noite, deposit, with, ‘the Teceiver,. ‘either in, Jawful, HONEY: in Bost: 
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. ‘office 1 money ‘biders payable ib ‘the’ receiv er,'i ‘in. | debtifled: olibcles dpa fe 
‘in’ favor of the receiver’ ‘which’ can, be’ cashed | ‘without cost ‘to. the | oe, 
_ Government, or as’ ‘provided in paragraph 34. hereof, ‘the appraise eee 
7 ‘price’ of the land, ‘or ‘of said part, and the timber thereon, or within. 


era | 


aah ‘said, time file’ his’ protest. ‘against, the appraisement, depositing with oe aides 


ee : the’ receiver a sum Sufficient, to dettay the: “expenses of a. 1 Peappr alse: ae 


‘ nated. without, notice. 


.1 4! 


: and’ receiver and: i specified | in. the. notice: to the. ‘applicant); together : 
2 with his application for reappraisement at his own expense. 


16, Tfithe register: and receiver reject: the:application as to’ part or — ee, 


a : ait of the land, upon the ground that the: appraisement | ishows it'not. he 
to be! subject! to timber. and ‘stone’ ‘entry; applicant: may. within’ 30 
~ days:submit’a showing by affidavit, corroborated by: at: least‘ two wit- 


: - Messes: having. actual: knowledge: of the character: of:the ‘land: ; Setting | : a 
forth facts which: tend. to. disprove: the: ‘appraisement: and: that itis. .* "Gn 
chiefly valuable for the timber and stone thereon, and if a prima facie: = 


showing is made, thereupon a‘hearing’ ‘shall: be’ ondéred. to determine -. 
the facts, after.a.date has-been: fixed for, the, same by. agreement; be- 

tween, the: chief of field division, and the, register; and recelver... Notice | 
must be given by registered letter and the envelope. should, be. marked 
for” return. if. not. delivered within 30 days. If notice be. returned 
: after being. held i in the post. office ‘for. 80. days, such. proceedings: will 
: constitute constructive, notice for. 30, days. . After. 30 days’ notice has. 
‘been had, if no deposit, of. the - price, has. been. ‘made, or. protest against 

the appraisement | has. been, filed as” to lands. found subject, to.entry, | 
and no application for hearing | or. appeal has been filed. as to.lands 
found not. subject. to entry, & the Temister, ‘and 1 receiver. shall close. the 


Ve oes gees gee, ca - ak Mh é ade oy 3 . 88 a Le ee = a eg 
Pp Rise ape Sy! P peg £28 Tee ete Te Ld ee Oe De ee, iy , 
ade? SESS pee et perience gas : rf 


“oBI ROTION: ‘TO: ‘APPRAISEMENT: APPLICATION FOR 
Pet, _REAPPRAISEMENT. 


: i. ae applicant filing his protest: against an i appraieeienl: aid ae 

| ‘his application’ ‘for redppraisement, must. support it by his affidavit, — oo, 

" corroborated * ‘by tw6 competent, credible, ‘and: disinterested: "petsonis, 
oo ‘which he-must set forth’ specifically his objections: to ‘the appraise: 


- ment.’ ‘He must: ‘indicate’ his: ‘consent that the. ‘amount deposited: bye a. 


him’ for redppraisement, ‘or’ ‘such’ part thereof | ‘as‘1s° necessary,’ “may - ? - ; 
a be: expended therefor; without any: ‘claim ‘on. his ‘part for: a ‘refun dor 
oe return ‘of the money. ‘thus ‘expended. . oe Rhee ek ke ae Paes 


a pie ata tee on, ee alah egos iRe! al Geet Shag el 
: B 3 2% ‘ : ~2 Pt toes Chars 4 a engage eg ae 
Sah Spek aaah, FEES one ee aes brig ad Bas Sth PA ads ’ 





_REAPPRAISEMENT, 


© Pog 
R byt 
obey 


Pea Upon the ebb of a protest igainst dpitdiseuiale andl agin” oa a a 
: : a cation for reappraisement, conforming to the regulations: herein,. the | 
- _- Tegister and recelver will transmit such ee and application to oe 


: J a : , on 7 ekg ts - att at . 
poe 4 ree ae te 
L bee 
¥ pono Sd rol , 
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| me the chief of field, division, who: will cause the: réappraisennent: to, be a 
made by some officer. other than’ the ¢ one making t the original appraise: — ae 


i : -ment. The procedure. provided herein for appraisement, will be fol- 


a division, and the register ‘And, receiver, or, ‘in case_of. disagreement, 
pane stg -ubsbreen them, by the. > Commissioner of the General Land Offices. ee 


. “lowed” for. reappraisement, except. ‘the latter, if differing. from. the- ae 
- former, must, to. give it effect, be approved both. by. the chief. of field orice 


wows OF APPRAISEMENT, gee er - | 


196 Whe a eee ‘is. finally velfected; “the: register’ anid 


os ae will ‘note the reappraised : price on their: records, and. at-once 


notify: theapplicant:. (using: Form 4-525) that.he ‘must, ‘within 30. 


_ _.days: from.-the date: of. notice, deposit’ with. the: receiver: the’ amount’ 


> -fixed.-by: such; ‘Yeappraisement : for the sale.of the ‘land, or: thereafter, - 


and without. ces forfeit: a a under: his s application. aoe 3 ae 


sp de 


Gea bpraiiement! shall be: “paid f ‘fron’ the’ ‘amount’ ¢ deposited Seth: the. 

receiver by ‘the. applicant™ therefor, the’ salary, per. diem, and other 
_ expenses to which, he. would | have’ been. entitled from. the Govern- 
ment, in the case of: an original appraisement, “for his services for the 
‘time. he was engaged . in making: and returning the reappraisément. 
"The receiver will, out of the. money. deposited by, the. applicant, pay 
“such. compensation including’ reasonable expenses | for’ subsistence, 

transportation, and necessary: assistants; and the officer will deduct, 
from his. ‘expense: “account: with’ the Government the * amount, which | 
he has ‘received’ from the receiver for such” services. 7 The receiver’ 
-. will return:to the applicant the amount, if any, remaining. ‘on deposit, 
a with him: after: paying: the expenses: of, said EP RAn ene | 


“FINAL PRO OOF. 


“on, Aer ‘the: caperaieucent. or. ores ae see ‘of 


es : : ae money. and. fee, have: been, made the register. will- fix.a. time nae | 
|. and.place for the offering of’final proof, and. name ‘the, officer before 
a? whom it. shall, be. offered and post: a. notice. (form 48480): thereof: 


eee ee 


a the applicant, on be. ‘by, pra ona ak hig: expense. ‘published i in: ilies. 


oe nearest the land. applied for, This. notice must be continuously. - 


| fs oa the day. upon. which, afin prot: must, be offered... ec ee a | 


_. newspaper of accredited standing. and: general circulation: published. - 


published i in the. paper for 60: days: prior’ ‘to the date named therein * 





ae me. 
wd 
ro 
I 





te 99, Final proof (using Forni: £8700). should be. nade. at Hie Hime So : 
a aa place. mentioned. in. the notice, and, as a ‘part. thereof, evidence |. aa 
2 OL publication, as required by the. previous, ‘paragraph, ‘should, also a 
-.. “be filed. Tt final proof; i is not made. on. that, day or. within. 10 days Ni 2. ae 
te thereafter, the’ applicant ' may. lose his right: to complete entry. ofthe. 0: 
oe ~ dand:. ‘Upon . satisfactory. showing, however,. explaining | the cause ie a 
7 of} his failure to. make the 3 Dreor 8 as above required, and. in the ab- eS eae 


3 be 


his previous, application, ae ee 





“FINAL ENTRY. 





TIME, PLACE; “AND, METHOD | OF. ‘MAKING FINAL’ ‘PROOF. ce 


cs “DECISIONS * RELATING: TO. THE PUBLIC’ EANDS. . ae me 


; i. Oifice. may auihors him to ) readvertise and complete entry ‘ahd Ps 


mo! » 98, Tf an: ‘applicant dies. after ‘the ‘ing’ of an “allowable: eed os 
tion. hereunder, ‘his heirs. will be perinitted . to make proof, and Pay oe 
- ment, but patent will issue to the heirs of the applicants: ° 0 


34. ‘iler's an. ee oank 6 or.  teeppeleectt ‘His: been ‘approved; oo 


7 a payments made, cand. satisfactory proof. submitted::1 in any,casé.as | 


: required by these regulations, the register. and. receiver, will, if, no 


. protest 0 or H contest 1s: = pending, allow, a : final, entry. a ela ak 





ot ae Ge ‘GENERAL PROVE SIONS, 


oat -h OD goof yt! 
ree Pere ee. Cota i 








ne Ley sein ae , oe CONTESTS. AND: PROTESTS, 


“og ‘Ppotest may. ibe: filed at, any ‘time eters an lke is allowed, i 


and contest; inay be filed at any time before patent: issues, by. any. per- oe 


-< gon who will furnish the: register | ‘and receiver witha ‘corroborated 


: Ae 


- affidavit: alleging facts, sufficient to. cause the cancellation of | the ventiy, a 


| and’ will V pay. the cost of contest... 


“FALSE SWEARING —roiterruRe, 


264 it Sue n applicant swear falsely i in his application-o or sworn wir atittes 7 


and. if he be. 





e B - Le . ment, he will. be: Hable. to: indictment: and, punishment, for perjury; eae | 


| with. his efforts | to ‘obtein title, ae ‘application cad ny will. be. ee | 


ore 


2 of < allowed and all moneys: paid by: him: will be: forfeited to the Govern- . : 
ee - ment, and his. s Hens under. the. timber and stone acts will ‘be. "eke mere 5 
: a avon ae A eds pag Saar SO Pe Cn eS Secehe Sa ne ae ay a came it cee 


-BEFECT: oF: ‘AEPLICATION- TO. ‘PURCHASE: | gee Gaga 


ae of. ‘The fling ofa an: niagplietion ee for ree embjeck ¢ theré: - oo ye 
ee to, and to the completion of which the Government. interposes. 2 no; 0;0b- ces 


i sstade, exhausts the right of the ‘applicant under, the. ack 


. person will be ‘permitted to file on » the land embraced therein under meee 


5 af : 
‘ 


“3 7 oa : : 7 os & : : 


- 206 "DECISIONS! RELATING 0 THE: PUBLIC: ‘LANDS. oe coe ae 


on any. eunile lia! law? antil éueh application shall have been: nial ‘ee | 
2 au Say of adverse to the. epplignt, : ~ 


ee oa 


sti Be 


_ | at its , appraised ¢ or ea paraieed Valle,” if subject ‘thereto. 


BOL Lands applied for but not. appraised and. not os gia eigen : 


oy ‘these regulations may, when the rights of the. applicant. are finally 


. terminated, be disposed of as e though a such ciao had. not, heen i 


> filed. 


oo ad. ree “kde ‘which’ ie not teen EEL nay ie ‘reap- a 
he praised upon. the request of an. applicant. therefor. under. these. reg- 
2 - cilations who complies ‘with the requirements of section We hereof. pias 
39. “An applicant securing a ‘reappraisment, under ‘these’ regu: as, 
ie lations shal] acquire ‘thereby no right or privilege except that of pur- 
chasing the lands at their. reappraised value, if he is qualified,and 
if the lands are subject to sale under his application ; and he must 

otherwise. Gornply’ with | these’ ‘regulations, “but ‘shall ” ‘not, in’ ‘anys >. 
 . -event, be entitléd to ‘the return of any money aetna by. ‘hita and ; 

te expended 1 in ‘such’ reappraisément.” a 
.. 88. The Commissioner ofthe’ ‘Gerieral Land Office’ may ‘at’ any titne ie 

direct: the reappraisement,. of, any, tract. or, tracts of public lands, “ 
'.. ‘when, in his opinion, the conditions ‘warrant. such action. = 
a ae Bay “Unsatisfied. military’ bounty. Jand:warrants under any act of ae 
e Congress and unsatisfied. Jno, certificates ot location under: the ee 


tla ate af 


= applicant; shall be Te 2¢ 
: for. jands. purchased. PR ecuaiee ‘at F the rate. of. 81. 25 ‘per: acre. itt 


tons. Sy 354 if 
| : “ENTRY, OF STONE. LLANDS.: ibe 


athe t ae A ‘ : ie 4! ar : 


‘™~ 


35. The forms mentioned herein shall. be a Dart. of. these, ae 


“36: ‘The: foregoing "bogulukionls: apply sto éntries: ‘of: Jands ‘ ‘chiefly : 


oe valuibl for, stone, and. the :formis heréin® ‘préscribed can be ce . 
a8 fied 4 in’ ‘such’n ‘manner % as” ee be mec to the re a entries ‘of. - 


ee a: we  PORMER: REGULATIONS. ‘REVORED. » eh, ate Ce is 


ee ne ray: 


: yon 


“BT. “All “ounce regulations, Neon: and practies i in- “conflict a * 


bee with ‘these e regulations: are: echereby revoked. at eae are 
Co ee ea ee | Wonuzax Sem, eee 
et révéd! Sarees Fe FSET OEE ane EU ae nh ihe ite SS ae et 3 a ee 
ck: Cc Piva’ lees piggy ded eet wee: * tris i sane , 
“ubansb Asoistant Secretary. ees 
- eataltye, adalat? Ta ; i abibogivhedipmess Aa Ghia ig MA 


‘ eee 
eo 


rs cee -DECISIONS: RELATING” ‘TO THE: PUBLIC. EANDS, peaeant1',' cane 


$F ue Sait Sas : : a a 1 a "8 : = ee as 
: Bin’ ae Ran, ano . : is tae Deh ae PaaS Sete Ae ay eer perar? 
ea, a 7 : + Mice : OP teas i By Le eit SG ate SES ea : 
piPd pee path ee. pee aie: ue hs MNS apc Ape sg. SS Aa a 2 “ 
i . 
+ 


" Alets relating 6 ‘timber and ‘Sténe Tintried, a. oa 





LAN, AGT. For, the, ‘sale ‘of. ‘timber, Jands: in “the: Siates of, California, Oregon, s - a 


ee a _ Nevada, and, in ‘Washington Territory. 


pair, any) sbona.. fda claim * under: any. law of. the: ‘United ‘States, 7 
Or. authorize. the. sale of. any mining.-claim; or. the improvements: of 
any. bona, fide. settler):.or Jands, ‘containing’: gold,. silvery: cinnabar, 


- coppers Or: coal, ‘or lands selected DY the. said: States: under. “any” law 


he eis 


_ ss edaciton. or Cee ‘Wurposes: aaa igniowkded: futher: ‘That none’ eof 


oe ; that he has not, directly. or. indirectly, ‘nade’ any agreement or "don- aa ao es ‘ 


the. rights. conferred by: the act: approved July twenty- -sixth, eighteen | 


hundred.and sixty-six;. entitled’! (‘An act granting the right: on 7 to 
ditch, and-canal owners .over. the; public lands, and: for other!:pur- - 
poses,” ” shall: be: abrogated by this act;-and.all patents granted: ‘shall 
be subj ect, to.any vested and accrued. water rights, or rights te-ditches | . 
- and: reservoirs used. in connection. with such water rights, as:‘may: have — - 
- been. acquired. under, and. -by., the. provisions, of said, acti; andssuch.. ~_ 
rights : shall be. express! ly. reseryed j in:any. patent. issued. under this. act; 


‘Sxc..2. That: any ,person, desiring to. avail. himself: of the. provisions... . 


* “of this act shall,file with the register of the. ‘proper. district.a written =. 
a statement _ in. duplicate, one. of which. is to, be transmitted to the. 
— - General. Land Office, designating, by. legal: subdivisions the particular eae 
tract’ ‘of: Jand he desires to purchase, setting forth that. the same. 18 ee 
oe unfit for cultivation, and valuable chiefly. for its timber. or. ‘stone; that ie 
ee it is ‘uninhabited; contains’ no mining or ‘other improvements, OX- 0 
be cept: for ditch or canal purposes, whiere: any, such do exist, save ‘such cae 
> ag'wWere made by or belonged to the applicant, nor, as. deponent verily a 
: believes, any ‘Valuable’ deposit’ ‘of ‘gold, ‘silver, cinnabar, copper, ‘or - | ; ee 
goal; that. deponent, has made no other: application. under this acts oe 
Siete that he: ‘does’ not apply to, purchase: the s same on i eect Fatt, but i in. 


ih ae eee 


eee i 


"Be at iad by. the: Senate. and. House of Reprerentasiogh of the a 
oe United States. Of America. an: Congress. assembled,'That surveyed i. 
oe public. lands, of. the United States. within «the: States of: California, | 2 ye 
: ~ Oregon;. and: Nevada; sand, in, Washington : ‘Territory,’ not-included ~ > 
within. military;. Indian, or, other reservations of the United: States, ae 
ne valuable chiefly for: timber, but. ‘unfit:for cultivation, and ‘which: have - 
not been offered at. public sale, according: to law, may be sold:to = 
‘ citizens. of .the, United. States,.:or. persons who. have: declared: their = 
intention. to. become. such; in. ‘quantities: not: exceeding: one-hundred 
and, sixty. : acres, to: any: one : ‘person: Or: association: ‘of. persons, at: the... : 
minimum - -price .of :two ‘dollars. and fifty. cents: ‘per: acre; ‘and lands ae 
| xaluable, chiefly: for stone may: be sold:on:the ‘same. terms’ as ‘timber as 
“ lands:, Provided; That: nothing. herein; contained. shall defeator:im= 


t 


ats - “ys vaca ee 


ats void. 


- person desiring : to. ‘purchase’ shall: furnish to the. register: ofthe land 


- office satisfactory: evidence, first; that’ said notice of the: application 2 
) prepared: by. the register as: aforesaid: was. duly: published’ in a news. . 


ee el — "DECISIONS: RELATING: 70. THE: PUBLIC’ ‘LANDS. co veh. ee 


ae ee in: any way or manner, with’ ahy. iperson © or. persons a itidtooeten. ES. 
i by which the title which he. might; acquire, : fromthe Government of 
the United. States should 3 inure, in whole or.in part, to the, benefit, Ole? o, 
. >. -Binly’ person’ except. himself; whieh’ statement. must: ‘be® ‘verified bye 
othe oath of the applicant before the register. or. ‘the receiver of the 
3 ee and. office. ‘within: the' districtwhere the: land is: ‘situated; and. if any. : “ . 
nats person: taking such oath:shall swear falsely ‘i inthe’ premises, heshall | 
be subject: to all the ‘pains and: penalties of ‘perjury; and’shall forfeit 
_. ‘the:money which he-may: have paid for said ‘lands, ‘and ‘all: right and" 4% 
ae title: to ‘the. same’; and any: ‘prant. or conveyance: ‘which: he: ‘may’ have de 
| made, exept im. the: ead of pose fide: sen reg shall be null eae a 


an 


— esc: 8. ‘That: 1ipon: eas e filing: ot sia statenient; ‘as: provided ‘in ‘the a 
i. oa. section: of this: act;:the:-register of the: land office shall post: Re o 
notice of such, application, embracing: a: description’ ‘of the land by | 
. degal Subdivisions, 4 in: his" ‘office, for ‘a: period . of sixty days,’ and’ shall ome 
furnish: the: applicant -d:copy’ ‘of the: ‘same: ‘for ‘publication, * at‘the — 
> expense. cof such: ‘applicant, an a! newspaper published nearest the Toca- 
tion of the premises, ‘for’a like period of time} and after the‘expira- 
‘tion: of said: sixty days, if no adverse lain: shall have been filed, the: 


‘paper-as herein: required; ‘secondly; that the land ‘is of the ‘character 7 


contemplated am: a act, oe and without ‘amproventionts, 


te Md ee 


veo appakently conn no: valid ble: depotits ‘of ‘golds ‘Silver, dinnebib, ee 
_ bopper; or’ coal ;:and:upon payment: to the proper officer ofthe pur- 


chase! money ie said land, together with the fees: of. the register’ ‘and 


the receiver, as: provided’ for’ incase of ‘mining: claims i in’ the twelfth 


_-sectionof the act'approved May tenth; eighteen | hundred’ and aéventy- is 


nn aes) 


“two,” the ‘applicant: may be’ permitted: to: enter. said tract, and; on ‘the 
x transmission: to the’ General Land ‘Office: of the } papers ind testimony aoe 
in the’ case, a patent shall‘ issue thereon: ‘Provided, That any person ee 
having a: valid: claim’ to any portion. of the land may. object, 3 in ‘writ- mig wie 


i> a ee ors 


ae 





oe nature ‘of his ‘olin’ thateto: “and ‘evilenca: shall ‘be. ‘taken. and, the ore 
> merits of said. objection : shall be determined by. the officers of the land tei 
ee office, subject to appeal, as In other land cases... ‘Effect shall be. given 

| to the Joregsing. PROVISIONS. of this, act mee regulations to, be. Pre re 


‘Bac 6. ‘That all acts, and parts, of acts inconsistent, with the @ pro ‘ 


fy > visions of this act a are n hereby mepenled Es pat iaiietaeh 





as 


; Pea "| DECISIONS RELATING TO THE. ‘PUBLIC. LANDS. ee : 


an een 


AN 4or ‘fo. o aunpre the entry of lands chiefy, valuable: for building stone eae i 


— eee a ie under: ‘the ‘placer: mining: laws. 


es 


é 4 
i? 


? ~ @ititled “ An: inet te: provide fox: thie “ale” ee 
- States’ ‘and’ ‘Tervitoriés,”’ and” the | rathomieste ‘thaiéte:: thie: inn bai ee oe 
“culture law-of March. ‘third, “eighteen Hundred ‘and’ seventy- -thifée, 2 
- entitled “ An‘act to. encourage'the growth’ of timber on the Western, See 

prairies)? and the amendments théreto; the ‘timber ‘and stone law of. 0 
- June third; eighteen hundred and. seventy: ‘eight, entitled “An. act: for a 
- the. sale. of timber: lands | in’ ‘the States of’ ‘California, Oregon, New es 


donated to. any ‘State shall not. be. subject. to entry. under- this act.. 


; . SEc. 2. That an act entitled. “ An act for the sale. of. timber landa: °* ae 
= in the: States of California, Oregon, ‘Nevada, and: ‘Washington Terri- Ae 
» tory,” 2 approved: June third, eighteen hundred and, seventy- eight, be, en 


opr oN? 


OE California; ‘Oresai ‘Nevada, ad “Washington. Territory,” where a Be 
the : same oceur in \ the second and third Tines of said. act, and insert: Mae, 


,erta 


seventy: Lah appeal’ to: am ‘the’ ‘public: land Bites” oe us 


“Se. 3. That’ nothing i in this act shall be construed to. repeal section on ; (ease a 


oBenty four of the act ‘entitled * ~ An act to repeal. timber-culture laws, , 


and :for other purposes,” ” approved March third, eighteen hundred eee 
and’ ninety- one. ‘ 


aren August 4 4, 1892, @t Stat, 3 38, ) 


cu 


AN AGT To provid’ ‘for, ‘the location: and ‘satisfaction of Moutstanditig military me 


*“pounty" land warrants. and certificates of location under. section three of the : / 


fet approved J une’ second, eighteen hundred and fifty- eight. 


Be: it enacted. by the. ‘Senate and ‘He ouse , Of Bagpoeonainiass of a 
United States of Americat in Cc Ongress assembled, That in addition to. 


the benefits now given. thereto by. law, all ansdbisted: military bounty ta ue 
land: warrants under’ any act-of. Congress, and unsatisfied indemnity ee. 
certificates. of location’ under the act of Congress, approved’ J: une seco anes 
ond, eighteen’ hundred’ and’ fifty-eight, ‘whether : heretofore. or hére-. ee 
ne ptter issued, ‘shall-be receivable at the rate: of: $1.25: per: acre in pay- 0s 
= ment’ or i part payment for’ oe lands entered under the aS os 


ie Bak 


: iit 
hey 


‘ke : i 
: ane ? ate, M14 


es it ae ie sy the: Senate and. He Ouse, cof Ropuesontgtiven ae the. poe fee 
“United States. of America, in Congress. assembled, That.any: person» | ey 
authorized to enter lands under the mining Jaws. of the United: States... 
may enter. lands ‘that are chiefly valuable for building stone “under oe 
the provisions of the. law in relation to. placer mineral claims: Pro- re cee 
waded, That. lands. reserved. for. the. benefit. of the public. schools. Or oe 


Ste ea 


i Tnited States of. America i in nv Congress, assembled, 


at ‘ cea 
: ~ g sigh 


800" | “DROISIONS RELATING ‘TO. THE PUBLIC ‘WANDS. oe 


| ppb Nevada” ‘andl Washington efritory,” aa Be we 7 


bs thereto, or for lands which may be sold at public auction, except such — ie 
~. Jands as'shall have been’ aes from: any Indian tribe ‘within’ ten : 
aoe — last’ ‘past. oe : or as 


mee Tas dha ie See a 


“Approved, December 13, 1804. 8 Stat, 04)” 


; : j t4- ae Sas Paty dts Soe 
‘ = Cg TS ate ee pe ear nee eG weg ae” SEC el, Anata 8 32 goth ie 7 
. + 4 oe ‘ tebe Fite y a we CA ec ee pe Se ae 
= ee ene oo Pe i Meme Pe DR ee es eo RF rade 


Bea ge 


© AN ACT To ‘abolish thie distinction between: offered : and imoffered 1 ids, ‘and 1 for ‘ fs 


other: purposes. 


Bei it enacted by the Senate. and, Ho use of Eopesnttives of the : 


qar ge? 


ae fom ‘ana after. the passage of this. ‘act the ‘distinction 1 now. obtaining io 
“in the: statutes between offered and ‘unoffered lands shall no longer. be 7 
| ~ thade 3 in passing upon ‘subsisting préemption claims, j in. ‘disposing of 
bes the public lands under the homestead laws, and under the timber. and. z 


14 ®t 


= “eiaed: by ‘the: act. ‘of ‘August. fourth, ‘eighteen. hundred and piace | 


two, but in all such’ cases hereafter : arising the. land’ in ‘question, shall . 


“be. treated as” ‘unoffered, without | Tegan, to whether, At may, have 
actually been ats some. time offered | or r not. ee ae eee 


SE EST EG: B3 eee 


z Appi 3 Moy 38, mam 9 ia Ee a ame eet 


AN ACT. Making appr opriations. for. sundry, civil expenses, of. the ‘Gorerpment. 


sees 


“and for. other pur poses, ~ ‘ : | 
Be it. enacted by thé ‘Senate. 2 oes of Representatives of. the 


ater vies i it ior h se aut 


N O° person. ‘who shall, after. the passage, ms his a center. alpon mn any ‘ty 


— Sat the public lands. with, a. yiew..to occupation,, entry, ‘or, settlement - : 
under. any. of the Jand. laws. shall be ‘permitted: to, acquire.title. to. 


eee “more. than. three hundred. and. twenty: acres..in the: aggregate,: under an 
ot all of said laws, but this. limitation. shall. not. operate to. eurtail., the 

= right of. any. person. who, has. heretofore, made: entry or settlement on 

re ‘the. public | lands,. or. whose. occupation, entry,,.or, settlement ‘is vali- 

Pe dated: ‘by, this, act: Provided, That in. all patents. for. dands; hereafter aa 
taken. up. under. any.of, the land; laws; of the. United. States. or.on 
entries: or. claims. validated. by, this act, west..of the.one: -hundredth ne ee 

: “meridian, it, shall. be expressed, that: there is reserved from: the lands. 


7 - 4n-said patent: described. a.right. of way j thereon: for. ditches, or: canals, a . 
| constructed ‘by; the. authority of the United States. Vp pa ukge dake 0 . 


» Approved, August 80, 1890. . (28 Stati, 3 391. ae 


ee oh DECISIONS, RELATING TO. THE PUBLIC. LANDS. : c . — . 


_AN ACT, "Ro » repeal the. timber; culture Jaws, and for. other purposes. 


Be it enacted: by: the Senate and House of Representatives oft the 


Be ‘United States ie Ameriéa é in v Congress assembled, ee Ue 
; ve es ree a Lam fag ae er pe Nea ee eee “RS eae ge oe : . a | os we 
oe Gags 1. That reservoir sites: located : ‘or: » gélactéd. and to be iceatéd” 

ne ee selected under the} ‘provisions OL ‘An act. making’ appropriations 


«for. sundry civil: expenses: ‘of the Government: for the fiscal ‘year end-— 
> ing” June thirtieth, ‘eighteen’ ‘hundred and eighty- -nine; and ‘for’ ‘other 


“purposes,” ‘and. armendewédta ‘thereto, shall: be restridted! ‘to’ and: shall. 
~ contain: only: ‘SO’ ‘juch: land as‘is actually necessary. for the construc: _ 


. tion ‘anid maintenance of: reservoirs, excluding: so- ‘far as practicable. 


oo ~ lands occupied: by actual settlers: a: the date ‘of: the: lo¢ation of: said 


~ eservoirs;'and' that: the’ provisions’ ‘of “An act making™ appropria-— 


oo tions for’ ‘sumidry: civil’ expenses ‘of'‘the: Government: ‘for ‘the fiscal 


year ending June, sae eighteen hundred and’: ‘ninety: ‘one, ‘and © 
~ for’ othér. purposes,” ». which: reads: as’ follows,' viz? No" ‘person: who 


shall after’ the’ passage | ‘of this‘act: enter’ upon any of the’ public’ lands 


— ; Fintey: First Absitlind ‘Sdoietaniy v2 


with’ a view:to: occupation; entry, or’ ‘settlement: under any of ‘the® 
land: laws shall be permitted to. ‘acquire title to more than'thrée' hun: 
ee and: ‘ive 2 acres’ an" the: aggregate tinder alll said’ laws,” si “shall: 
to whieh’ is. , paninitheal-t to! be acquired pe ‘one’ “person: enky ‘igritat 
© tural lands, and not include. lands entered ‘or. ue © ‘to be ‘entered’ 
under mineral: ‘land laws." fe ee ce ee a 


Abbr, “March 2 3, sg01. cs Stat. 1088) mone - ys 





_ “the 820°2 acre a itation Se be. the ‘abaye:s pet of August 8 30, 
2 1890, (26, Stat... 391), and March. 38, 1891. (26, Stat 1088) apie t to. 
} timber, and, stone entries... (83 L. Ds; 589, 605. ze plies setter ca 


‘LOWER YELLOWSTONE: CERI ATS, DISTRICTS. wos. 1 AND: 2 
 Dédiitea: ‘September ‘at, 1982) 


be Recrastron—Serniens—WArER ‘Rigut _PAvaiewn—Acr’ OF ‘Manor sty) 1882 — . 


o STATUTES»: eric int erat c Aah ip herb teh] es rae preys ia tied ane OP 
The provisions: of ‘the. act! of. ‘March, 1.845. 4922, which. affords relief. to. settlers: 
“on: reclamation: ; “projects: with: yeference:: tO. operation: and} ‘maintenance: - 
_ charges,: simply, relaxes. the; requirements: Of; Section: 6. of. the:- act of August :: 
AB, 1914, by: permitting, the: Secretary: : Of: the: Interior, : in. his: diserétion,:to 
~ furnish irrig gation water, : ‘duri ing: the time’ specified therein, to: landowners ‘or? 
centr ‘ymen.. who. are. in. arrears: ‘for: more. than: one. calendar: :year,. and: nothing” 


.seontained: therein: authorizes: the extension. ‘of, time for. me: > payment i such: es 


_charges.i 








ve 


a _Terigation’ Districts. Nos. 1 and 2, emer Yellowstone ‘Project. ae te ae 
- ing through: their presidents, have appealed from. the action, of. the. min ae 


or BOR DECISIONS RELATING TO THE PUBLIC LANDS. os vob ee 


Cee 


1, 


- “Director of the Reclamation Ser vids aaclining to’ eiinit thaik es a 


Pie, os for extension . of time, for the: payment er ‘operation’ and mainténatice eee 
fade charges. ae hae ae 

By-an te ‘ditod Deseniber 10, 1990, Between: the oy eg 

of. the Interior: and Irrigation District. No. 1. a the Lower: Yellow- tie 

"» -stone Water, Users’ Association, it:.was. provided: that. the said: water, 

_ <users’ association .was released from. its: obligations: under; a: prior: ees 


eae contract..and_ said. ‘irrigation. district. ;was-.substituted--as; the. coop= ied ; 
erating. instrumentality through: which reclamation: charges were to. | |) 


be. collected, By ‘section: 11 of that contract: the, district: agreed::to, - 


. pay. on: March. A, 1922, and: annually. thereafter, its. proportionate. part: - 
of, the, cost. of. ‘operation . and. maintenance ce the project: for 1921." 


cand. also. any: deficit for operation. and: maintenance: for the calendar. a 


7 "years: 1919 and 1920, . The: payment. of construction, changes: was. to, — 
a begin. March. he 1924. 


ae. similar, contract: was. made with Irrigation District No. 2, dated o ee 
koe was os be ane on. n April 1, 1929, and the pomsinting’e one- shalé a 
on November. 15, 1922, and:on corresponding dates. thereafter. for :the:. 
; preceding “year, ‘and, also the. deficit: in, operation. and. maintenance. 


oe charges. for the years. 1919. and: 1920.. ~The construction: charges, Were. oe a 


tobe. paid, one-half. on, April: a: and ‘November. : wb, each b yeary: com: ee 
mencing 1 in 1924, Grits ne Heder ae 
“This request’ doen. net aoe. the Selene of consemiction’ pay; : 
“ments but: relates to the operation. and maintenance. charges. due in * 
1992, Tt is represented that the said districts. are “unable. to meet 
these dues because of adverse conditions including low: Prices for 
farm produce,’ hailstorm: ‘and. ‘grasshopper: ‘damages. ree 
In pursuance “Of pléas for’ ‘relief of settlers ‘on: reclatnadion’ pio} jects; 
‘Congress passed ‘the act ‘of March’ 31, 1999 (42 Stat.,489) ; ‘section’ 1: ~ 
of. which: authorized the Secretary under certain conditions to grant 
extension: of time. for: ‘payment: “of construction: core for a op ce aoe 
not to exceed one year from December 31, MD eo ee 
Section, 2 of the. act provides. as. follows: oe Ae oP a Bee: 
“That the Secretary of the Interior. is hereby authorized in. his diseretion; ‘after ee 


| 


mer investigation, to’ furnish: irrigation ' ‘water’ ‘on: ‘Federal. irrigation: projects. — Se: 


- during: the: ‘irrigation: season? of: 1922: to: ‘landowners: or: ‘entrymen: who: are’ in _ | nasigils 
“arrears. for more than one: calendar: ‘year ‘in: thei payment: ‘of any: operation! ‘and 


: ie maintenance'or: construction charges; notwithstanding: ‘the: provisions: of'section 
_. 6 -of:the Actvof August ‘18, 1914-:(Thirty-eighth: Statutes, page 686) : ‘Provided, ce 
That nothing in: ‘this: section shall: be: construed’ ‘to 'velieve any ‘beneficiary: here- . 2 ee 


under: from: payments due ‘Or: ‘penalties: ‘thereon: required ‘ ‘by: said: ‘Act: ‘Provided ee 


a. a further, ‘That: the relief provided by. ‘this section shall be. extended: ‘only: ito a” : 


‘landowner or entryman whose land. against which, ithe charges have accrued. is a Soe 


; Ae go 8 Bar 
“pont a 24a PS obser ae ae 


| actually” being cultivated : rote eee a ees 


a Aga : 
aes, Bete 





Ce wat . at . 4 th 


es ae — : "DECISION $i RELATING TO. THE: PUBLIC LANDS, oe BOB ae 


it, will oe obssirvad that: no aubenaion: of tira for ‘payment oto opera- we , oe 


: ae and maintenance charges: is provided for but:the: Secretary’ i IS BUE 

thorized in: his discretion to furnish water during the season of 1922 Fe 

_ - notwithstanding arrears.of: payment in: réclamatior! charges: for more, 9s 

2 thane one year. This afforded:relief. from the: requirements: of section 
of. the act of. August: 18, 1914) (38: Stati, 686), which provided that). 9 
- '.. no water shall be: delivered to: the'lands of any-water-right applicant 


‘or: entryman: who: shall ‘be: in. arrears, for) ‘more > than’ one » calendar: year oo 


inthe: payment: ofiany: reclamation charges. | 


on Congress: having’ this-fixed: the!form: ot relief ‘in bach cases, the Dei ee 

ean, partment: has No: authority: to: Leas another and: different. form: ob ne 
he “relief. ies oa ele Par ek te ey pee i oe sie Sy 

: Ehe: action n appealed from i is is accordingly a affirmed.’ arb dah 





"UNITED. STATES. Wi, | CENTRAL PACIFIC: ) RAILWAY COMPANY. 


' ee 


oot a, 
sete ote te 
oepet We 


Smovion—Rarzmo4p. ‘LaNp-—Mixae, Ceamnt—Miiweran: ‘Laxns—Sunver Eve: eee 


_ DENCE. . art. 4 pres - me ves v é aria on nae " a ‘ fe a Saget an Pty =F ane ey, PA ee AR Oe a jit 8 li ee % Be a oe 


"Where, in a ‘proceeding against ¢ a: | railroad, selection: ‘alleuinz’t the: existence: of, 
ws _ mineral, all: the evidence: ‘aS, to. ‘the character of. the land. relates. only to. that. 


oe portion ‘of. the’ tract which is included. within the limits: of, a lode Joca- | ae “ 


“tion, ‘the: located’ ‘area, if found to. be! ‘mineral in. character, ‘should be sepa 
; pated! by: ‘segregation’ ‘survey; the ‘remainder ‘ ‘of? the: subdivision: lotted,. ‘and* 
; ‘the: selection. ‘sustained : ‘against’ the charge: to” the extent: of the nonmineral 

lands outside of the, location., oe Getay ines chet daseed Benin 

: E- INNEY) Fi trst. Assistant Soonething 4 SGie trapeaen Get dag P 
> This isan: ‘appeal by the Gentral Pacific Railway: Crtipany Fein 
so much. of the decision. of: the: Commissions of the General’ Tuand* 


- * Qffiée? af: February’ 7; 1929; as holds that'the'NW. # SE. 4; Ey SW. 4 


ae Nevada, and district, are. » mineral in’ 1 character. i 


and SW. 4 ASW. 4: Sec! 13) Ty 84: Ni, R40 E:, M: D: M., in the Elko, 





fs ede: claimed: to" ‘Bet inclided in’ ae slnbid ‘gratit, epeatying’t dheteia 
among. other tracts}; SW: #and ‘W. 4SE: i,’said Sec: 13.°° On’ Apa 

1948): ander ‘direction’ Erin: the Geneial Land’ Office;! adverse. ‘pro-" ee | 
| “eeadings: were instituted’ ‘against said’ stibdivisions: and’ ‘others,’ ‘upon: 


the’ charge: ‘that’ said: tracts: are’ “mineral ii character, containing” 


: aoe valuable: ‘deposits’ of: gold, silver, copper and‘ siolybdeniim.” ’ The": 
railway company’s: ‘answer-to ‘the’ charge, filed: ‘May: 16; 1918, denied” 
: -. -the-mineral: character’ of said tracts ‘and’ others; and"upon. the | ‘issue< 


thus. joined’ a hearing was: ‘set down: to" be: held before a a ‘notary: igublie 


_ at: Goleonda, ‘Nevada, ‘on: “April” 10; ‘1919, ‘but: was: oe ee Sie oe ce 


ag .- Jeunted a and held « on ‘June 17, 1919. 


ma to the extent. of: W. 4 NW: 4 SE. 4 49 B.4 4 NE: 4 £5) Nv 
~~ and SW. 4 SW. t ., said Sec. 13, and anothiésr: tract: involved, ‘and that 


eieh 


aoe eoaed ‘< s DECISIONS. RELATING TO THE ‘PUBLIC: LANDS:' Sa ce ee 


se “On Ja anuary: 8, 1921, the register, and recéiver tendered indie: joint 
: decision, in, a. letter. of: that. date to .the..Commissioner; by: which, 
after. summarizing «the. evidence as: to: the several: tracts):involved;: 
they. recommended that the pees company’ S: said list: be- canceled: 


“4, SE. 4-SWed, 


AT 





aes - the: sominimler: of, the: lands in controversy be clearlisted... 


On. appeal. by. the railway. company. to ‘the: Gontiaissioner: (on 0 


Pe oe Caaeh: of the decision of the local officers.as was:adverse ‘to: it; the: 
ae - Commissioner's: decision: pointed out that: the--former. decision. split 
-. certain, 40-acre: tracts, | firiding ‘half. mineral: and: half. nonmineral;: : 
and pronounced this to be contrary to the ‘departmental instirue-— ae 
oe tions of July 3, 1918, in Carson. Gity. 01610, wherein. it is: ‘said: that 
an the case of lode: ground and. in the absences: of a segregation sure a | 


yey, a 4.0- acre tract, being the least legal. subdivision, must be treated _ 
as a avhole, so: that. all of: the-legal sibaisisions’ should: befound'to ~ 
be either mineral or: nonmineral.. The. latter decision sustained the. 
. » charge as to NW. 4 SE. 4 EB. + Sw. ‘4, and SW. 2 SW. 4 },,said Sec. 
18, and-held: the-list. for. cancellation. as to: said. tracts; but’ found :that* 
ae the evidence did not sustain, the charge and dismissed the e proceed 
ings: as to the balance of: ‘the: tracts’ ‘involved: ee ere 
From said’ Commissioner’ s decision the railway company’ S$ appeal 
es 1s. ‘taken. to. the. Department, alleging. error in. that, the, decision. is - 
: ‘not. supported by. either the evidence or the. law, and. jn. its: holding 
that.in. the absence:of a segregation. survey. a 40-acre tract, oe the 
least legal subdivision, must be treated as‘a ‘whole. Fetishes 
Upon full reexamination of the evidence, the: Department concurs: 
with, the Commissioner’s decision in. so. far 3 as rib Js. itself. in: coneur- 
_Tencé with, that, of- the. register: and, eCeLVeD. iejedh. du La leacg | 
But; neither. the. register., and. receiver’s, scone nor- that of the: 
- Commissioner is: correct. as to the division of a. tract where part. OF ». 
itis embraced within a lode. location: : _Where,, as ;in. this case, all. ther. 
. _ evidence. relative to: mineral. Or. nonmineral. character, bears. reference 


only. to. so, much, of such, tract, as. Js, included. within : the. limits: ‘oh 


> the. lode. Jocation,, : so ‘that. ‘there is no ‘basis. for: finding those partes: 


a of, the. tract. outside. of, the located; area,to. be. ‘mineral Bie character ;. 
oe and, thus. excepted. from. the: railroad. land. grant; and. where, the, evi-.: 
dence. shows: that, part of the. tract within. the: Jocated: area ; to. be 


a mineral: in, character, a! ‘segregation survey, separating: such’ nonmin. : vies 


; “eral: area from such. mineral. and. located: area, and Jotting. the. former; 


should be directed, and the railway. company’s ist. should be, amended: 
and: sustained: against. the: charge tothe extent of such nonmineral 
~~ lot: or lots... Recent departmental. decisions, have sustained and, estab=. 


a 
t peti ea 


ae : ae this practice, | . ate ae ea tf MEE, ae Bald iia Vik zie ss ee 


"g: 
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‘The Asciaiod ot the Comthiggionier is accordingly modified + SO. as ee 
easter the: charge. as to. SE. eS ‘SW. 4 and SW. ¢ SWi, said Sec. 2, Lote es 


and as to so much of E. a NE. 4 SW. feand’of W. NW. + SE. 


. said Sec. 18, as lies within. the limits of lode locations. of claims an fee 
“y bracing parts. of, said tracts respectively; and so as-to provide for 
an. official segregation survey separating the remaining parts of said. 
NE, 4-SW. 4 and of said NW. } SE. ‘4, severally, from the parts oe ee 
- thereof ‘embraced. within the limits. ‘of such located lode claims, and ae 
designating such 3 remaining parts as. fractional lots, and: so'as to. allow ae ee 
said. railway company thereupon, to. amend. its. aid: list by. substitut- ee 


ing: such fractional’ lots therein in. ‘place. of ‘said NE. 4 SW. id and -. oe 


said NW. } 1.SE. 4 as ‘and dismissing said Sree as against, such, sub- a 
_ stituted tracts and teorlisting the.s same. oe, ea eee 
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ALFRED 0. ‘LENDE. “ 
| Lop ee ‘Deoidea September 27, 1922. . ae ke 
| Sermimgeyt—Pxeremence, RieHt—Hoxnsrsa0—Ewrey—Acr « OF. May 14, 1880, 


The preference. right. of: entry: accorded . to a. settler. upon. public and: was. not C 


. conferred. by: the act of May. 14, 1880, but that. act:merely placed a ‘limitation | : 
as. ‘to. the time within which a ‘homestead settler. must. apply. to enter » th. “7 ae 


land. in order: to protect. his right against a later settler. ee enn ae 
Settee ?—ENcarcm ‘Homesteap—Ret, ATION. bor 


The: character of the land governs the area that, may’ be embracéd: in a. se 
- ment’ claim’ and, ‘if the Tand- be: ‘subsequently désignated under the: ‘enlarged 


-ment; | pt: Sgt aE peed Tees era Once eR Lee. Geol dee 
Serrimgenn—Scxoor. Lave fspem Homusrean—Sunvir—Appracaton. 


homestead act, all: brights: thereunder Toe: back to. the date. of. the” ‘settle: oe a 


“Section 2275, Revised. Statutes; as amended by. the act of. February. 28; 1891, i os . 


hae excepts; from. the'g grant. to. a ‘State lands’ in .a. Specified school. section | -em-): 


yo 


= braced within a valid. settlement ‘aim. made .prior to: the survey of the 
~" Jands in the field ; and ‘a settler ‘upon. “such. ‘unsuryeyed Jand subsequently 


pe “~ designated’ under the’ enlarged. homestead act is,. upon, the filing: of- the 
plat. of. survey,. entitled to enter as’ much as 820. acres, notwithstanding an 


i ‘that: the deslensttion:: was not: made until 1 after the * application t to enter r had a ’ 


_Deparmennrar » Dacistoxe Crrep, Distinevisnmn, AND. Avpnte, 


- Case, of: Fannie. Lipscomb, (44 iL. D., , 414), ‘cited and. distinguished ; eases. ot fe eer : 
” Northern. Pacific. Railway. Company Be: “Morton. (48. L. D., -60),: Moore. See mae 
. Northern. Pacific Railway. Company. et ale: (48. Le D., 178), and, Ganus, SPs Pe ee 


State, of Alabama, (46. L. D. 263), cited and applied. 
Freer, First Assistant Seeretary: 


“The. sgirvey. of that. portion. of TT 3 s. oR 61 rE. MM ‘M.. Mei wo : , | oo 
a embraces section. 16, was. ‘cominenced. October 3, 1914, and bichiee ee 
completed ‘fourteen’ days. Tater The plat of survey. was: filed i in: ee : 


~ Miles City, land: office’ ‘on — 12, 1919; on which date Alfred ¢ Oo. 
- 8151°—22—vor, 4920 ae 
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i ae Laide applied to make entry under the’ enlarged tieuiestead Ps for: : 
the &. $, said Sec. 16, filing therewith a petition for the designation oy 
-.. of the Jand. : ‘Settlement j in May, 1914, followed by actual residence 
since, June, 1914, was also shown. The tract was designated under- 
2 the: enlarged homestead act on “August. 6, 1920, ‘effective. September — ee, 
oy 10, 1920... Lende’ S application was allowed December 28, AOA. eee 
ea ‘ On October. 18, 1921, the State of Montana filed . an. ‘indemnity ee 
ee “school land galeation: list: (Helena 022048). in which the 8. dh said ‘eee 
eS See. 16, was-assigned as base. ah 
Seer Oe BY. decisian dated March.18, 1922, ‘the ‘Comuniscioner of the Goi” moe 
ee Pie eral Land Office held that ‘Lende’s settlement prior to designation 
~. ~ of the land could not embrace more than 160. acres, and the entryman 
..» was: required to elect which contiguous legal subdivisions aggregat- — 
ing 160 acres, including those on which his improvements : are located, — 
_- he desired to retain, and. relinquish: the ee or ‘suffer the can- ie 


cellation of his entry. _Entryman has appealed. — 7 
~The Commissioner appears to. have proceeded c on: ihe dhesey. that. e 


. the right to initiate a claim by settlement on: public lands originated eee 
vin the act of May 14,1880 (21 Stat., 140), and ‘now exists only under.” 
_ that act as. amended by. the act. of August 9, A912 (87 Stat., 281 ), but. 
-... that theory can not. be sustained.’ 


The act of 1880 did no more. aa ples a. nditation: on. ‘the: ‘time | 


| within which: a homestead. settler must. ‘apply. to enter the land. An a. 
ane order. to. protect his right against, a. later. settler—a. limitation. of the 
2 preference right of the first. settler: which: originated im section 5. 
of the act of March 3, 1843. (5 Stat., 619). The act of 1912:merely = 
>... extended the’ provisions of the act ‘of 1880 to ‘settlers upon lands - 
which had been designated under the enlarged homestead act, by’pro-" 
viding that such ‘settlers who had plainly marked the oxterios boun- a 
- daries of the Jands claimed could defeat later settlers. by. asserting. oe 
their claims. within three months. after it. became possible, to make a 


2 their claims of record... > Cee x 
-. Tn Moore: w Northern Pacific Railway Company ot a. (81 Le D, os 
s 18, 1%), it was said :. | : | i ae 
ae While 2 settler may Tose his preference, over ‘other: settlers, by , falling Seo a 
a - comply with the Tequirements’ of the act of May 14, 1880, supra, his right: to a 
"+. ‘the land, acquired by settlement thereon, was not created by that act but has 
. oon ye 4 Been: recognized by this Department and the courts from. the ‘beginning of the 
pen ‘Government, ‘Our whole public-land system” ‘ts based. ‘upon the fundamental rea en 
' .. . ‘eonsideration that ‘the settler’ is to be preferred. over. claimants who seek to ©. 
oS 2 aggert scrip or other. rights. to the public domain.. Lands. settled ,upon. and Ge See 
ed "aimed under the homestead law: do. not ‘fall within the. designation®of public = 
-.”Janids open to sale or other disposition under. general laws other than’ those 2 
> yelating to settlement... This Department is’ not robbed of its jurisdiction-and 
. s ‘duty to give equitable consideration. to: asserted. ‘settlement: aims by the = 
-.. \ tender of a scrip epuliceton for the land. by one Pale no » claim to S eauitable ee 
“2 Samelderation, | aS co | Dees, a 
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pale it. was s held, ‘with numerous citation: of authotities, in Gams oe 
“By State of Alabama ‘(46 L. D., 263), that (syllabus) — oe oe a ee 
Tee | “The. provision: in: section 3 of the act of May 14, 1880: (A Stat., 140), eae os ue 
es “the time within which a settler must assert his claim te three months from the oes 
- date of settlement when‘ on: ‘surveyed land: was: intended. solely for the protéction ee ee 
“of the.rights of settlers as among: themselves, .and is without application: to Se 
_ conflicting claims. of a settler and a State. under. its ‘school grant... a eet oe eA = ae a 





The only statute bearing upon the question: of the respective ahi Beers 
of the State and Lende is found in section 2275, Revised. Statutes, as ee 
amended: by the aét of F ebruary 98, 1891: (26° Stat, , 796), excepting ee 
--lands‘in sections 16 and°36 from the grant to the State if covered:by, = 
settlements: “ made before the survey of the lands. in the’ field.?”. This or 
_ provision was intended only for the benefit. of an actual, good faith — fog 

| - settler, duly: qualified, ‘upon lands ofthe character. contemplated by” > sort 
oe _ the law under which he claims. . The question of the validity of the = 
‘claim, whether: as against: the Government, the State, or: ‘other Bete 
_-tlers, can only be determined after it has been. placed. of record, and. Me 
when. the Department. has determined that, the. claimant, has pro- oO 

ee? ceeded: i in. good. faith; that: he is. qualified,. and. that. the land is of. 
“proper: character, that: ‘determination relates’ back, ‘not to the-date of | 
“his ‘a — to ‘enter, but, under’ a familiar mile, t to the date. of 7 
- settlement. PG se 

‘In the case >of Fannie: Lipscomb (41 L. D. 414), cited: in he. ‘deck: os 

slon appealed from, the: claimant had attempted to extend. her settle- 
_ ment onto lands in section. 16 after. the survey of the land i in. the field rt 
»* while Lende’s. settlement jvas made. before. the survey and. is. pro as 
tected by: section 2275, Revised. Statutes... | oe 
~The: contention: that: Lende’s: ‘sottlemeiit éould. hiae, ‘extended ti ae 
aly one quarter section is in conflict with the decision ; in Northern aa 
- Pacific Railway Company. ». Morton (43 L. D.; , 60), where’ it was >. 
specifically held that a ‘settlement. entitles the settler to make entry. tire 
Be “08. the land. embraced i in his settlement: claim to the: full. area of B20 see oe 
acres permitted by the enlarged: homestead act, for: the. reason’ “ne Ae 
_ the right of settlement is coextensive. with the right of entry. ° Co 
So well recognized ‘is ‘the rule that the right of settlement i is coex- 
~ “tensive with the right. of entry that Congress’ deemed: it necessary oe 
- to. provide-i in. the stock-raising. homestead. act of December 99. 1916" . i : 
~ (39 Stats; 862), that-no right under: that law-could be: acquired: prior: =. 7. 
to designation by: settlement es a tract: potuhts as. a 1 stock-raising ee 
homestead. ee - ae 
~The fact that fhe enigaeion of the caer was. inde este tne 2 Blat oe 
ot survey was filed is immaterial.” The actual charaeter of the land ~ a. 
«governs, and. the designation thereof was, in effect,.a determination = 
that a Pcs ceria — initiated pice | to the: SUNY of the s wae 0 HES 


Leer 
ede, 
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. me jana} in. he field, thereafter maintained, and timely assorted, could 
a embrace as much as.320 acres, _ 


The State is not opposing Lende’s S uta on that hia entry. chowld 


be sustained, but. conceded. the legality of his settlement. prior to the 
ee s allowance, of. the entry by selecting other. lands § in y lieu of the entire ~ 
3 tract. hea see ee ee ee a eo 
For the reasons. s stated the decision appealed from: is reversed. Ce eee 





3 INSTRUCTIONS RELATING. TO QUALIFICATIONS. oF APPLICANTS | 


TO. MAKE ENTRIES UNDER THE STOCK-RAISING. AND. OTHER © 


_ HOMESTEAD 1 LAWS. ! 
: September 28, 1922. 


Bes SrocK-RAIsiNG Hoxtzsnean — Aporftow at. — ~ENEARCED | ‘Houesrean—Kivxa ons 


~ AcT—STATUTES. saees ee Ee oh pe es ee Foogea* 3% 
- One ‘asserting the. right té “make an. ortgisial’ entey ‘under: section. 1 of ‘the | 
: stock-raising homestead: act because. qualified: to. make an additional entry © 


; — section’ 2. of the Kinkaid, Act by reason. of. having made an entry. in. 
“the so-called Kinkaid. territory prior to May 29, 1908; ‘which he stil’ owns. 


o° “and: occupies, ‘or because. qualified ‘to make-an' additional entry: under “see- 


: : ~ “tions 7 ~of the. enlarged: homestead ‘acts. or: under section 6° of the act’ of 
ee cae March. 2, 1889, amust show that’ he is. not the pecbrletor 4 of more. than. 160. 


ee stead laws. ae . oe 
| ADDITIONAL ‘Honesreap—Swconn ‘Hompsreap—StarurEs. , 
Ph . ' The right. to make an additional homestead entry ‘under section 2 of the act 


. of. June 5, 1900, OF ‘under ‘the act: of February. 20, 1917, or to make. a second 
homestead entry. under section oa of the. act. of May oD 1902; is ‘subject’ too 
oe the ‘qualification that the. applicant: ‘must: show: that he is not. the proprietor 
is of more. than. 160. acres. of land in. the United: States, aeaired, under : other 


than the. homestead laws. 
DEPARTMENTAL DECISION. LvrenrRerep. 


Rule enunciated in case of Charles Makela (4s L. D. 500) ) Internet’, ae 


2 Fuser, Pirst Assistant Seoretary: 


The Department, has considered your :[Cotaabiasionse of ihe. ee 


ee ae eral Land: Office] letter of September 18, 1922,.in which you state. 
-_* that in adjudicating cases under the’ rule announced, in: athe. case: of aa 
see Charles Makela (46. L. D., , 509)—" or a 


“This: office’ has required applicants to show. the other. qualifications: ot a ‘nome. | 


Oe eeeder: including a showing as to the: ownership’. of more than 160:acres of 


| land. in any. State. or “Territory; the: opinion: being. entertained that: if. the. ‘party » 


_ still owned. the land embraced in his former. perfected entry,. or any. part | stk 
o thereof, the land so owned would be counted in eee his qualifications — 
_ under the restriction as ‘to ownership in excess of. 160 acres. : 


< ene eee 
ot 


The rule referred to is stated i in the syllabus, as follows: a cs 


ee . ‘One. qualified to: make: entry under other. homestead. laws for. ‘aporoxiniately “ 


rs 40 acres is s qualified to make an original entry under the provisions of: ‘section - apaesd 


coll 


“tron ee 








a 


; tae: 
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deg Oe as y oe ithe Stockceatating ‘pomestind act of Deternber 29. 1916; fox. gach: an “area eae oo 
of land: designated. thereundér'as when added to'the-area of the prior. perfected ee ae 
entry! or. entries will not ‘extend; 640. ACEeS,, even - ate the. latter. area: be: cad oe ee 

es designated. aes , ) | By Sak cant ae ae aa, 


. The. right. to ee an n original: aitey andar the deta eule aeuat 22 ane 


ae a be confused with the qualifications which-must be possessed by © - 
~~» one who has never exercised his homestead right or whose right hag 20.8 
been restored by the act of September 5, 1914 (38 Stat., 7 12). “Buchs eo. 
persons. are governed by. ‘the Press of ‘section | 2289, ‘Revised Le ee 
ce eee ee et ee eee 
| or. : No. person. who is ‘the proprietor of more ha 160 ¢ acres. ot land i in any State ere ae cs 
| Or Territory. shall acquire. any right: under the: homestead: law. eS AS pa oe 


|The: “other homestead laws” 2 under which one can be. © qualified to Z ae ee 


2 ‘section 6 of the act. of Marc 2, 1889 "Bs ‘Stat. 384), dedion 2 of the ae 
- $o- -called Kinkaid Act of: April 28, 1904: (83. Stat., ‘BAT 5 as. amended oy ee 
‘by the act of May: 29, a Aas Stat. 485), and section as of the. 


: enlarged homestead. acts, 


One claiming the befiefits of section: 2. of. ‘the: Kinkaid ‘Act pees 
| show only that- he owns and occupies. the land. embraced i in’ ‘his: prior. 


entry, and:one:who applies to make ‘an entry- under sections 7 of the 


~ enlarged homestead acts is ‘not ‘required by the provisions: thereof'to © 


“show other than that he has: made the prior entry referred to: therein, |. a 


but one’ who seeks to make an entry under: section 6 of. the: act: of 

: March 2, 1889, must show that he is not the proprietor of more than 
160 acres of land: in the United’ States (Graham v. ‘Hartman; 36 -— 
“L. D., 96). However; the. Department: has never considered that-it ~ 
| would: be: justified, in testing. an applicant’s qualifications: under'the - 

- Jatter act, to add to‘the area: ‘of former homestead ‘entries still. owned 
by him: the area of any lands he may. have acquired under other ~ 
than the homestead law. Otherwise, it -would be necessary to hold ~~ 

that. ‘Congress intended the benefits of said ‘act to extend. only ‘to. 
| _ those who-no longer owned the’ land embraced i in their prior entries, 
and the act does not so ) state.: In this connection, see e Grove 2. Bone- _ 


wits (85 I. D., 187). See wee 
The ‘Department. is. therefore: ‘of opinion’ phat the: practide you os 


oy have : followed, as: ‘set forth in your letter, Is 3 erroneous: alee correct a Oe 
cn pees may be stated as follows: °° cea 
+ Ofte seeking the benefits of the. a annigunisad * in: ate ‘case: ort ee 
aa Charles Makela, ‘supra, because qualified to make an additional entr Viren ee RSS 
a ~ under ‘section 2 of' ‘the’ Kinkaid. ‘Act: by reason of having: made: aa = 2S pa 
-—.. entryin the’ so-called” Kinkaid territory: prior to: May 29;°1908)0 ee OS 
: _.. which: he ‘still: ‘owns ‘and occupies, or ‘because. qualified’ to ‘ttle an oe an 
Seat additional entry. under section 7’of the enlarged: homestead acts or 
oe os a andgr ection: 6 of the act. of March a 1889, must, . Bliow: 4 that he. is S Es aoe 





oe Finney, First Assistant Seoretery wee . | 
+ At the Sundanee, Wyoming,. Jand: Since on. i May 1 19, 1919, Anda 





ARTHUR Ww. ‘BENHART. 


"Decided I September 29,. 1922. 


| — §rock-Ratsine 3 Hontnerein—Or “AND oie Lanps—Apericarron ENTRY. ase. 
ee a The: status of. land. at the. time its designation : ‘under, the. stock-raising. ie! en 
stead act becomes. effective. is the. test of the right: of an applicant to make. 


Fi i ee ee uta od ue a a igo WH A Oy da ae Bate gor aS ae 
eh ane nt Tite eee eae : en i es 2 : ee Sts ee : 


- 810. “DECISIONS RELATING TO. THE: ‘PUBLIC LANDS. -tvon oe 


ae ‘not the croneer: of more. than. i¢0 acres. of jands in. “tha? United ae 
a “ Btates. acquired under. other than the homestead-laws. 2°. Oe ors 
Be 2D he | foregoing rule ‘should be applied: to those seeking’ ‘ihe: ‘bene: Pe 
oo ae fits of section 2 of the act of June 5, 1900 (31 Stat., 267), section 2 
et ee ~~ of the act.of May. 29, 1902. hee Stat, 45 B08); © or "the act tof" oe Poe 

7 Lecce 1907 Aide Stat. » 925). zl ve eae 


Sag 7 “entry: thereof. under that act and, ‘if, prior, ‘to that time, the’ land is found 


to be within the’ known geologic structure of a. 1 Producing « oil field, it is Bot me eas 


“subj ect to. any form of entry. 


JW. Benhart: ‘applied..to. make: entry . under. the. stock-raising. home- 


= apse 


stead act for Ey 4,: Sec. 32,.T. 46.N., R. 63 W.; 6th P..M.,. as addi-. 


| tional to: his. entry under the enlarged homestead: act, made that-day,. | 
— for W..4, Sec..33; said: township.’ The land was designated. on Ben- 


‘hart’s petition: August 25, 1920, effective: ‘September 17, 1920... «..: 


+ On: August 25,1920, the Director of the. ‘Geological: ‘Survey: de- 
| fined the limits of the geologic structure of. the Osage. Oil Field, pane : 


. the N. 45. said: See. 32, is within. the limits. thereof... 


_. » By. decision. dated. J une 18,1921, the Cousmissioner. of the General ed 
Je ‘Land Office rejected Benhart’s application. as to NE: 4.because with- 
27s In the limits of the. structure of the Osage Oil. Field, and. the. appli- 
~- eant has. appealed, contending that. his. application. should. have been | > anne 

ae allowed when the designation became effective. because filed: before 
the. passage. of the oil leasing bill and. before the: defining of the: er 

limits of the geologic structure of said oil: field. Soe ee 

It now appears that on July 29, 1921, a permit! to: ‘prdepect. For eee 


Ltn oe “The status. of. a land: cat sila date of the cine ‘of an: v applieation Soe 
a ae dee the. stock-raising. homestead. act. for. an. cundesignated | tractiis 
“not. the test: of, the right, of. the. applicant to-make: sentry.thereof. > 
oe lt, upon. the designation’ s. becoming. effective; the land. is. otherwise ee on 
eo subject to entry, his. application. will .be allowed, -whereupon,, for, fe 
woos a time, he i ds. entitled to. enter upon. and take e paseescion, of the, tract, . 


. : : ar and gas upon the W.-4-NE. 4, said. Sec: 32, was. granted. to C. : - — 
ae Elliott et al. under. section 19 of the act of F ebruary 25, 1920. (aL ae ig 
See State, , 487). a pee eee. 


Pa al Coe et ube me Se ae NSA 
: . . : fate eS 





eae. : aS "DECISIONS: RELATING TO ‘THE. ‘PUBLIC ‘LANDS. | we sll oe 


ae ° Prion to: thé: date ehon: the: designation of the land. ‘applied. for. perce 
on ay ‘Benhart became ‘effective, the NE. 4 was found to be within, the Se fey 
~. known geologic structure of a ‘producing oil field, and the act of =. 
es - February 25.1920, supra, and the regulations thereunder, rendered oe 
& os it subject to. ‘disposition only as. ‘provided. therein. “In. other. words, ° pe sae ce 
“ lands’ ean be “appropriated” under a “stock-taising homestead © 
as, application only. when an: entry thereunder. may be lawfully allowed, = 
- and this: may - not ‘be doné in the: face of: a statute: ang appropriate ee 
vs “Tegulations providing. otherwise. ee 


: oe ~The decision. 1 appealed from must be | and j is s hereby affirmed, 





ne 


LARSON ve . PARRISH 1 ‘AND ‘WooDRING. 


- Deoided Oatover 6, 1922. 


- : Hoscesrzap Rweey_-ApPracatiox—vrey—Pavaennt—-Recarton—MAneract, ae 
7 homestéad - application, accompanied by. the required payment, filed by Pee = 
A, single. woman, for: lands: ‘subject’. to. entry, ‘which: has. been. ‘suspended to ae ee 

awa the: ‘determination - :0f: her. qualifications, is, to" all. intents. and: pur. ae Pg 
_, | poses, ‘an entry. upon. ascertainment that: at ‘the time. of filing the ‘applica- its oo ba 


i ‘tion: she. was qualified. under: the. law, and her. marriage : subsequently to : 
“such filing. does not affect. any: of her Tights under the appHeation,. es os vs oh nt 


DEPARTMENTAL DEcIsro0: NS Crrep. AND APPLIED. 


= Gases of Hamilton DM Harris. et @l.,.on- ‘review Us 1 ti D, 6), Rippy: ”, oe ne ee 
: - Snowden (At L. D. aed and Harris 2. . Miller rae L. D 408), cited ‘and ee _ 


applied. © 


8 FInney, First Assistant Saoretory:. 





ce Sarah Larson has. appealed: rani a Fdeieion oft the Oc mmiccioner ¥ 
“of the: General Land Office. dated May.17, 1921, holding that. the s.6 23 4° 
z “Bppliestion: of Luella Cc Parrish 1 to make homestead entry. for Sw. ee 


Smee Ae, 


| Jand ‘district, ae 5 properly. llewed on: a August 8 31, 1990; hak. the ee 

application. ‘of appellant. was properly. rejected ; and: that: the home-. | oe 
-. stead entry- of: Emory. G. Woodring, made when: the entry of Par- eae 
Sey. rish’ was canceled on relinquishment would remain intact. ae Bee ee 
-. “" By decision of June 4, 1920 (47 L. D.,-401), the Department held oo 
a oe the application of Luella C. ‘Parrish, filed-on May 19;:1917, 0000 
Be -should be allowed if she showed: herself qualified, and that has right Ci 
= to enter: the land was s not. affected By. the subseqtiont application. of coe 
— Mrs. Larson. . ; eee es 
eae ‘The: appeal. soiitenda’ “among. ae things; that Lingle: (on Parikh ee 
ee was. ‘disqualified | to. make entry. for the tract, because of her. marriage ae 
>. toone Wonder in June, 1919. 3 fe 
o< "The history of appellant’s asplicatiog is sat: ‘forth j in the: decision oe 
ba ath June 4, 1920, yeueree At f heving. been. determined ¢ that the land was Be 
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wate g! 


: "yah ts tp gre when the ‘spplitation, of ‘Luella: CG “Barpish 1 was s filed: . we 


ae and she. having made the required. payment and shown: that’ ‘she. was — es 
qualified at that date,. her. cenepaneny morriage did: not. affect, her oe 


, rights ‘under. the application, oo 
In Hamilton ev, . Harris et a, on review (8. L. D. 48) ’ ity was. ssheld 


= - (syllabus) : 





An. application to: make homestead. entry, be a. ‘single 5 woman 1 duly: oo so 


ne ae the: homestead law, and: erroneously rejected, may. ‘be thereafter | allowed — oo 


a : i : on” “appeal as of the date of. the. ayo eaton, notwithstanding ; the, fact. ot: ‘the eo 7 
_ -applicant’s ‘subsequent marriage. | ed 


‘Tt-is true that the decision at Tui une 4 1920, “Stated © ae: The 2 wiedition . ee 


pe ie i INNEY,. First Assistant. Seoretary? 


ne oe said township: 





- whether Luella CG. Parrish i is So qualified. i is one. for: the. further con- © - 
sideration .of the ‘Commissioner. of the General Land Office,” but 
woe 8 her. application. disclosed: that she was: qualified to make the ‘entry leks 

_ applied for, and her. testimony. at the hearing on: J: anuary..23, 1919, 


disclosed. that she had made an. examination of. the. land - in. a May, — 
es 1917, before purchasing the. improvements thereon. LEG | 
| “There was, therefore, no ‘further showing’ that: could: have been | 
‘required ‘of the: applicazit, and: her’ suspended’ ‘application’ ‘was, to - 
all inténts and purposes, an: entry (Rippy : v. ’ Bowden, 7 47. i. D., 821). | 
See also Harris v. Miller, 47° L. D., 406. Pi ee? | 
The: decision Sppealed:. from is  atirmed.. a ee 





OSCAR R. _ LINGO. 


Decided October 6, 1922. 


Sa eers 


° StocK-Rarsiné ‘Homrsresp—Or “AND Gas. ‘Lanps—-Lesi—Suarace: ‘Rrerrs. 


“The departmental instr actions of. October. 6, 1920, directing the rejection of. all. 
oo applications’ to enter, file upon, or select under nonmineral land laws, lands - 
2 which - have been or ‘shall be designated ‘as Within “the ‘known > geologic | 
ane ‘structure’ of: a producing. oil: or gas field, extend:'to: lands: ‘not’ ‘SO ‘designated, 

3 ~ but. which. are. embraced within a. ease: granted: under: the act Of: February 


: 25, 1920,. until it shall ‘be determined what: Hontion.. of the: Surface. Wilk, BeBe: ‘ x 


= oe , “nee ede d in carrying out. the: terms of the lease.” 


= 


“At the ‘Los Angeles, California, and office ¢ on » January 28, 1918, ro 


: ee act for 8. 4 NW. 4, E i NW. 4, NE. 4 SW.4, Seo'97, 
Joes Bop N Weds Weg NW. PNW fe a4 } NE 'f, See. 28, T.11'N.,R. agen ‘ 
Ue We SP BM, “as: ‘additional to his Homestead entry. ‘and additional — ae 


ae entry under. the enlarged homestead act, ambreing NL Ba: Bee. 22, a oe 


pyeveniles 


‘Because the Jane applia?: fox” is amnbiiied in. a Teak’ ited to ‘he eden 


Western | Minerals Company, on F ebruary 18, 1921, under: section = 


7 
: : 4 








ae 41 ot oe “Decisions RELATING ‘0 Tae PUBLIC LANDS. ne 


484 of the act of February 95, 1920 (A Stat, 487), che Commissioner 


ae : _of the General Land Office has submitted the -spphinhieat to: ‘the De- a ss ee 


a : - partment, “ ae 
ee Sie appears ‘that’ ap of a Beas ‘OT and. 98. were Side. an one 


oe a included i in Petroleum Reserve No. 2 by. Executive order. of. July. 2, me ges 
1910; and that said’ sections were designated under the stock- raising oo cer 


Leo “ “homestead act on “May 15, 1920, effective June 14, 1920. eee et 
~ When: Lingo’s: application. was: * filed, there: were: ee before’ - ie, a 





< ‘the Department’ on appeal nine applications for mineral: -patent by : Pp 





7 ‘the ‘Western Minerals Company, covering an aggregate area of 2180: en ae 


ie acres situated in-said. township. “One ‘of the nine. applications’ was the es. 


Confidence: No. 25° ‘placer oil mining ‘claim, embracing. with other ey 
a lands, ‘the tract: applied for: by Lingo. - baa a a 
- The: ‘Western Minerals: Company: haying offered aides section: 480. pee 
. sok the leasing act to release and relinquish all claims ‘under its: patent a 


ae - applications in consideration of a lease at the. rate of royalty provided : ~ 2 
for other leases granted under. section 14- of the leasing act, the” 


“President on February. 18, 1921, authorized the Department to accept ee 


e ~ the: proposed. compromise. ° A lease for ‘all ‘the land claimed by. said — =a 


| open) eee 320° acres. not here involved, was: poomngly: | 

x granted. Poe . 
= The instructions eS Oétober: 6, 1920 ar L ps Atay Aine: los.” | 
i officsra to reject all applications to enter, file upon, OF select under the 


: nonimineral land: laws, lands which: Hace been ‘or shall be: designated . : os oe 


“by the: Department: as being’ within the | known geologic. structures 
of producing oil « or gas fields— eos ? 


; pending consideration, by ‘the: Department of. the sigriculturat- ‘chapacter and oe 


-. value of such lands. and a determination as to. -whether:the surface of the land... 


* a is of. agricultural, character. and. value’ and: may t be  Gispored. of without csc ae ee 


Phe the public interest. 


‘The, land applied # ee by Litto: his dt Bee n dasignated by the De - 


: partment as within the. geologic. structtire of a ‘producing oil or. 


°. gas field, but -a. lease, based: on a: claim’ initiated many years: prior a oS | 
ce. to the date of Linge? S ieee has been: -etapted, which oe 7 ee 
_ oo the Tessee— bag) . : 


ae D6 ‘maintain in a “State of. production auelle equal in. -qaniber’ to the Nee - : 
“of the now existing producing wells on ‘the, leased: land ‘until. the oil deposits: 


cate exhausted-or until the’ proven térritory has been drilled, and in‘ case Bligh’. hess 
a existing - wells-are less: than the umber :of 40-acre tracts or ‘lots: embraced'in. “0 
: a J the ‘lease, to: proceed’ with. ‘reasonable - diligence . within | three ‘months: of. de. cee i 
a livery: here eof to install on. the leased. Jand a standard or. r other. "efficient: drilling bos 


oe ~ tinus hich drilling with reasonable diligence to. ‘production’ o or to’ a point where 2°02: oe 
othe well 4s: demonstrated: “unsuccessful; and’ thereafter to- ‘continue - ‘drilling ae 
eee oe with: reasonable. diligence. ‘at least one: well ata. time ‘until the: lessee. shall Have, 
ee Uae producing. wells. whieh; with any producing | wells now “on. the land, ee 

















aa oy DEPARTMENTAL, ‘Dxcision. Orme. 


-~ 





oe _ DECISIONS RELATING 10 THE PUBLIC LANDS. te 


cn Cone in. niimber- ha. number of 40-acre tracts: or ‘lots embraced in ‘the: a ca 


- premises, ‘unless: the lessor” shall for. any | reason deemed sufficient consent in 7 - : Cone 


coe writing to. the: drilling of a less number of wells: 


’ Said lease reserved to the United States the right to eas, sell, or or a a 


oe “otherwise dispose of the surface. of the. land— oem. 


: ing out the terms. of the lease, and. the lessee can not be expected. to. 


: _ tnake, an. estimate. of its.needs. The Department i is, therefore,. ofthe - 
opinion: that. the. instructions: of October 6,-1920, Supra, . relative to _ 
‘-* entry or selection of lands within the known geologic structure of 
~ "producing oil or gas fields, should. be® extended. to Jands, which are. 
es «penn 8 in leases under-the leasing: act. ee ee ee 


. The application. of {Tango is. accordingly rejectod. 





| STATE OF NEW MEXICO. 


| Decided October 10, 1982, 


‘Soxoon. Tanp-—Inomunrry—Rusnnvanson—Suaver—Sronerany. OF. “THE In. a 


‘TERIOR, SO te ae A ea eee ie ae i. 
Section 2276; Revised. Statutes, as. aera which: imposes upon. the: Secretary. 
nf OL the Interior, in, the. adjustment. of the: school land. grants. of: the. several 


| States, the duty’ to ascertain by pr otraction. or. otherwise, without. awaiting - 


‘the extension of the public: surveys, ‘the number ‘of townships that will. be 


included: within: an. ndian;: “‘Military,:.or. other - reservation, in. order that = 


x . indemnity may be: allowed for: the specified school sections: embraced: therein, : 
--.. has’ reference ‘only. to: ands in. place; and no authority: is ‘conferred. thereby. 
a to determine by. protractions alleged losses ‘of. school. Jands within: ‘such 

reser vations occasioned. by reason of. natural deficiency | or r loss. 


_ Case of State of Colorado. 481 Ti D., 388), cited. - thes, : i 


ae ; Poovey, First Assistant Secretary: 


= 


‘The State of ‘New. Mexico has nppeled from the decision of the 


r “ew Ip SO. far. as. said. surface is not necessary for the use of the esse in the oor oe ae 
- oe traction and removal of the oil. and gas, therein. SS oa nee Z 
ate ‘At. the present. stage of the activities, of the oil ioe i can. not: bee 
fetta es detcrauicd what portion. of the surface will be needed by it in carry- 


ee "General: Land ‘Office of May 25, 1922, which held for. cancellation, . cr. 
oe ae “in part, because. of invalid base, re indemnity school land list .012722, 
oS ‘embracing lots 1, 2 and NE: 4, Sec. 18,:T..25 S.,'R: 10 W., Las Cruces © 
- Jand district, Based: pon: part: ‘of the. Neg 4, “Sec. 2,-T. 4: N., R: 16 Ww. 
ee eee (198. 99: acres) and the NE, i SW. “4, said Sec. 2, the designated « cause 
ok loss: being. its inclusion. within: the Navajo. Indian Reservation. 


Tt: appears. from. the. record. that it. has been..determined by. pro- gory 


ay traction th that: i ooo ‘the gees of: T. at: Ns, R. 16 ee Ne M. HES M, i Re — 








~ 





ao the: ene noah: half of See. 2 thereof (a school section in. 1 New ee 
~~ ~ Mexico). would be wanting... rae ta 
<. s.An the. school Jand- cee palecuon list Wander be the. : State: pee 
‘So 198, 99 acres in the:north:half of:said Sec2 was included.as base for eee ee 
i “indemnity land, and to this-extent' the selection list’ was rejected’ Ee ae 
ne invalid, and the State called. upon: to: substitute: ‘other. and valid base. SESE 
~ gn Hen thereof, the. General. ‘Land : Office: holding. that: the: State’ Bae 
ge right. of lieu: selection’ ‘was limited to.the: acreage: of the, school lands i 7 


in place, whether ascertained: by. protraction: or: othérwises (2.0 
In its appeal. to the Department, it. is: claimed. by: the State. oe 


or,  gmider: sections 2275 and 2276.of the Revised. Statutes, as amended. by ee ee 
| the-act: of: ‘February 98, 1891 :(26-Stati, , 796), credit.as base should be 
oo given. for the north half. of the: section, and:in support: ofthis claim, = 
the following language: from: section 225 of ‘the. Rerrited: (eabyen oe 
: as amended, is cited as: authority : fe oP ae ae a 


And. othér lands: of: ‘equal. acreage. are also! heréby apbiepriatdd aiid’ eriiited, Sete ae 
=. and: may. ‘be selected. by: said: -State ‘or- “Territory, to compensate: deficiencies’ ‘for ~ 
‘school purposes, where: ‘sections: ‘sixteen. or thirty-six. are fractional: in. quantity, so 
or. Where: one or. both. are: wanting. by reason. of the. township. being: fractional, aoe 
or. from any. natural cause whatever. And it ‘shall be the duty of ‘the. ‘Secretary oar 
of" the Interi ior; ‘without ‘awaiting the’ extension of the public surveys, ‘to: ascer- 
: tain and: determ: ne, py. protraction- ‘or’ otherwise, ‘the’ number * ‘of ‘townships: that 


will be: included: within such Indian,: military, or: other. reservations, and: there- 


~  ypon: the State- Or “Territory: ‘shall: be: entitled: to: select: ‘indemnity; Jands. tothe ~ | 
extent. of two sections, for. each of: ‘said, townships, in lieu. of. secions: sixteen and ae 
Jerse oS thirty-six therein ; but such selections. may. not: ‘be made within the boundaries o 

it o said reservations. | | ee re oe | : 


“Tt is ‘also contended 4 in a brist filed « on. s appeuk that the. 5 Depart os 


-ment’s decision in the case of. State of Colorado (48 L. D. , 138) sup- | 


. ports ‘the claim: made i In the ‘ppegent- case, andi am: ‘this connection the | 


. following statement is. made: 


The case of. State of Colorado. (48 i. D, 488), ‘eitea: by: the Commissioner th’ wo 
support ‘of his ruling, i is clearly, authority. for the position. taken by the State =.” 
herein, : It. that case the State attempted ‘to. ‘make an. indemnity. selection’ on 
_ account of loss- due to fractional condition of. an unsurveyed: township, but such 
“ amnsurveyed township was not within’ a reservation. -'The Secretary holds that =. 
no authority: for. adjustmént*by’ protraction. is ‘conferred upon. the Department if 2 
.. such‘ a‘ case. ‘The authority for: protractions contained in Section 2275, Re- | 
a vised Statutes, is limited to lands of the classes therein - specified? ; -plainly- an Pe 
— 23 the case under consideration. the. lands. are , of. the. class. specified 1 in said ec a 
ae He te ‘opinion. mot ithe 2 Departaionts ‘the. action. of the ‘General beng" aS 
7 ~ Office, in’ declining. to. give credit..as. base. for. any: part. of, the. north * 00) 5 
cone ‘half. of section 2. above mentioned, ds: ‘supported by. the law. and fhe ae 
oe facts. As stated i in: the case of, State. of Colorado, supra: Doe 


oe The: authority: ‘for: pr otractions. contained: in Section. 2275, ‘Revised: ‘Statutes, ig : Phy ee 
ee “Amite to. lands’ of the Classes. therein specified: and: in: these instances 8. protrac: ES enc 





DECISIONS RELATING ‘TO. THE PUBLIC LANDS. edb oe. 
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a tions ¢ are 5 wiade: not: upon: » the’ s theaiy that the school’ sections are wanting « or are. ae 


_ - ‘fractional or deficient. in area and the right of selection is not to compensate co oh | 
- natural deficiency: or loss, but: to: select ‘in. liew of: lands. 108t in: ‘place by: reason oe ae 


| “of being’ taken. Or: ‘appropriated, by-the Government: or. for: a ‘loss oceasioned: PRY aie So 


| Peppa, ofa confirmed Mexican or other private. land grant. 


» Section 2075. of. the. Revised: Statutes permits, as: to “ainda: “within We a 


% | — ‘peetpationey a departure from the usual method of ascertaining ae : 
~ . what. lands: ‘fall within the: place limits ‘of school ‘sections, namely, 


ascertainment“ by~ ‘protraction or otherwise,” instead of the usual — 


Coa 2° -surveys.in the field. In’ the selection .of indemnity lands the ‘sec: eh 
tion provides, merely, that “the State or. ‘Territory shall be entitled 
— to select: indemnity. lands to the extent of two sections foreach of Bee! 
said townships. in lieu:of: ‘sections sixteen and thirty-six therein. a ee 

Coe In the opinion-of the Department, the language quoted: supplies. te 

- cwarrant for-a departure from the method or measure of: selecting = 


| indemnity lands obtaining in the Land. Department, namely, selec- 


‘tion of ‘lands. of. equal’ acreage”.to those: lost. in place... Such | 


standard was: observed by: the General Land ‘Office inthis case. 
- ‘The circumstances that in the: case of ‘the. State of Colorado, . 
_ supra, ‘the lands. involved. were in a township not: within the. limits 

ofa Teseryation,, while in the instant case the land is within such — 
limits,. is without. significance in: determining the question here. in-. 


‘volved... It- might have: controlling significance: were the validity i, 


of survey: by protraction, or the aoe disclosed chy: such method 
of measurement, ‘ehallenged. ° a aats 

The decision appealed from is found. correct, ‘and i is s accordingly 
2 affirmed. a. ee oe ee : gates <<. ; 





-OETIZENSHIP OF] MARRIED ) WOMEN. 
_Eysrevcri0ns. 
[Cireatar No, ora 


| Daparrsnn OF THE > Lnetinron, ante 
| - « Generat Lanp Orrtcx, - 
2 ee ee | Washington, D. ¢, October Uy; 1928, 
_ | Rocisrans, AND: acai, * a ee | a 
ae Untren States: Tages. Ormsinaies:” 


Your attention’ is directed to the act. of eoneeed a arial cs ae 


a tember 92, 1922 (42 Stat., 1021), entitled “An Act Relative to the =~ 
‘ naturalization and citizenship of married wonlen,” a ROBY, | of which a 


Pet 2 ae 7 oe . ‘appended. © 3 ao ae 
~~ Invall. cases of application’ for entry - of piiblie lands or ‘pesote.. ee. 


ees ; vee in support. of such: entries, by. married. women otherwise duly. quali- ee a a 
oe fied to make such ventty. or prog you will “pequire’s a + showing of such eee 














. | Approved: 


2 
|. 

re 
| : : 





Ta oe ; _ DECISIONS. RELATING TO. THE PUBLIC LANDS. Ae BEbee es 


: « 


ot haee concerning s marital status anil citizenship as, may be rendered ee 
ot ES neoessiry. by. the. provisions of said acti oe : See 
The act: makes-no change in the can requirements with respect ee 
. “te: a female citizen of the United States who, after initiating a = 
Sy claim to ‘public land, marries an alien, as set. forth in. paragraph 2, a 
oe Cireular. No. 361 (43 LD. , 444), and ‘she must show. that her huss oe 
a band i Is entitled to become. a. ‘citizen, of: the United States. 7 See 


-+ a # 


- Office: Circular 2 Now 4M, 5 of “Anignat 1, Jo, is: eevee 
| Wirrram, See, 


oF inst t Assistant Seoretar. oa ee ae 





| @iablie—No. 4642 Stat., » 1021) 
xo ‘R. 12022.) 


. An. J Act Relative to. the naturalization and citizenship of married women. 


oa, Be : it ‘ehacted. ‘by the Senate: ‘ani ‘Hotise. of ‘Representatives of. the: United - ree 
cae States of. America in Congress assembled, ‘That. the. right of any. woman to be-. . 
ie ‘come ‘a. naturalized. citizen: of.the United. States shall not. be denied or. r- abridged Py 
| : because: of her. sex: or because she. is. a: marr ried: woman. ef 


Sec. 2. That. any. woman. who. marries: a citizen. of. the soultea’si States. atten ‘the 


| passage of. this: -Act;; or. any ° woman whose husband is. naturalized: after the: °° 


passage. of. this. Act, shall: not. become. a citizen of. the. United. States’ by: reason 


of. such. marr iage or. naturalization; _but,. if: eligible. to: citizenship, she may be 
“naturalized - upon: full and complete: compliance- with all ene of the. 
naturalization laws, with the’ following exceptions : ee 


(a) ‘No declaration: of. intention: shall. be’ required; 


Db): In: ‘lieu’ “of: ‘the. five-year’ period. of. residence within. the ‘United ‘States. eae 

vand the ‘one-year: period : of residence within the State or Territory ‘where ‘the. ace 
‘naturalization: ‘court: is held, ‘she: ‘shall have’ ‘res:ded' continously: in’ the. United a 
| ‘States; Hawaii, Alaska,’ ‘or. Porto: ‘Rico for at: least, one 2-year: immediately. Dre . ro 7 
| ceding the filing of the petition. . : es a ie as 
— SEee 3. That a woman citizen” of: ‘the United States shall: not . ‘cease to be. al. ae ce 
ahs citizen. of the United. States by” reason of. her: marriage: after the: passage. of: this . ee pe : 
_ Act, unless, she makes a formal renunciation. of-her. citizenship before. a court ° 


S. having-jurisdiction over. ‘naturalization: of, aliens> Provided, That. any. woman. 
os eg citizen’ who. marries. an. alien ineligible to" citizenship, shall cease. to bea citizen. oie or 
aes of the: United: States. ° ‘If at. the. termination of the: marital ‘status - ‘she © is: Bo i 

citizen of the. United States. she: shall: retain her. ‘citizenship regardless. ‘of her he ~ oe 

_. residence. If :during: the! continuance’ of: the ‘marital status. she resides'con- 
tinuously: for. two: years: ‘ina: foreign:. State of which: her: husband is’ a: Citizen - es ee 
|. (6 subject; or: for five years. continuously outside of the-United States, she'shall. ~ 9 
ca ~ . thereafter: ‘be subject to the same presumption as-is a naturalized citizen of the ae 

.. ‘United: Statés ginder the second paragraph of section:2 of the Act.entitled “An 
 :Aet in reference to the expatriation of citizens: and’ their protection-abroad;” 

Pn, — approved: ‘March 2, 1907. Nothing’ se shall: be construed’ to: o repeal: or r amend PP Oar ras 








* Commissioner” eet ae, 








he 318 | "DECISIONS: ‘RELATING ‘TO. THE ‘PUBLIC ‘LANDS. _ ron, i 


the provisions ot Revised Statutes 1999 or of section 2 2 of ithe ¢ Bxpatratlon wee oe 


a sot 1907: with reference ‘to: expatriation. ee oe 
oo Swe 4. That’ a: womat’ : who, ‘before: the: passage: ‘of: this’ wet, has: Jost’ her oo 
“United: States citizenship . -by. reason of ther marriage, to. any alien. éligible for: r 


oe “citizenship, may be naturalized. as provided by. section 2 of. this Act: Provided, . Soon 


ae That-no- certificate of arrival shall be required to be filed with her. petition she 
o if ‘during the continuance: of the: marital status: she. ‘shall. have resided. within — ; 


= the United States. After her: naturalization she shall have the same ‘eitizenship : er Fe 


ee status as if her. marriage had ‘taken’ place. after the passage’ of ‘this: Acts» Ps 
ee ae | Skc.’ Be- ‘That no’ woman whose husband. is not eligible ‘to. Fas sacauares a shall be age 

Pree tat naturalized during the continuance of the marital status. - ae 
Sx... That section 1994 ofthe Revised Statutes and section 4 of the Bx- > 


ae patriation Act of 1907. are repealed. Such repeal shall not terminate citizenship : : | 


=. acquired or. retained under either of stich’ sections 1 nor restore seltizenatttp: lost fe 


under section 4 of the Expatriation ‘Act of 1907.: - 

= SEO. q. ‘That section 8 of the Hxpatriation ‘Act of 1907 is oepenledc: ‘Such’ i 

_ repeal, ‘shall not restore’ citizenship lost- under such section nor terminate citi: — 
zenship resumed .under | such section. A. woman who has resumed under such fs 


| ee section citizenship lost. by. marriage ‘shall, ‘upon the’ passage of this Act,’ haya for 


6 5 purposes the same citizenship status: as. tinmediately. precedin g her a arriage, ae 
eaEPOTES, ‘September: 22, 1922.» Oke ea hy _ | : 


BELL Me STRAIN. ae — 
“Decided October 12, 19812. Coe Oe ce ee ee 


ee Heantnc—Wrrnesses—LAnp ‘DspartMENt—PRac: -1ce—-STATUTES. 
“Section: 858, Revised Statutes, ‘which | ‘contains | among’ others. the provision 
that in: “any ‘civil ‘action’ no witness’ ‘shall’ be’ ‘excluded. because he © is ‘a: 


par ty. ‘to. or. ‘interested ‘in ‘the ‘issue. tried,” is applicable to: ‘hearings ‘involy- a 


‘ing public-land: matters’ to the. same. extent as to actions: before the ‘courts. ae | 


es Practice—Suspaws—Wrtnessns—Huanre~-Junispicrion—LAnp DilparrMnnt. 


7 _The office’ of the- subpena;, ‘the provision . for the: issuance. and. ‘service | of 
— which: is; made by: the. act. of. J anuary. Sl,;: - 1903, is.to secure the. attendance’ 
tae of witnesses and compel. them to testify. at hearings involving. ‘public-land 
os oh " ~maatters, put where. a party. to: the. proceedings is: present, at-such: a: hearing, . — 
"he is -under the jurisdiction of the tribunal, in-charge thereof, and can: not — 

eae properly: refuse. to testify, if called: EMPON: ‘netwithstanding: that: he: had: not | 

~-been subpeenaed asa witness... ee ey ee ee 


es ‘Hoursrmsy 1 Eyrey—Mrirany Soavids—Acr oF ‘Jour 28, 4917. Me aoa eae 
| «Only entries initiated: prior to military or naval service: uri ing time of war ie 





“are protected, by the’ act Of ‘July. 28, ‘1917. 


; ‘ae ee 


2a Cotsst—HomEstEAp . ‘vray AwaNvoystent—Mrzsany. “Senvict—Heano— eee 


- RECORDS. 


: hh a -eontest against a iomeateall entry. ‘alleging arenes ‘the, piesa Be be ee 
Ce ton arises that: the. abandonment. was: not due to military service; ‘and the —. enc g 5 
vee . Department: will. resort to the records: of. the- War Department ‘for. the: pure 2 
or pose: of. substantiating such. presumption, where the-entry was made after =. 
+ the military -forces ofthe United States, mobilized: during, the:war: with. 


a, eae Germany;: had. demobilized, the. entryman .was ‘present: at-the- hearing and — oe 
! Bree efused to. testify, . and the. evidence. failed-to disclose: any. military ‘OF: vane So ~ - 


a se service on his part since the date of. the ‘omtry. 


‘e 











oa Foner, First Assistant Secretary: 


On May. 4, 1920; ‘Arthur WwW. Strain “ash boned dientry 0 0517 38, ee 





puctsions 1 RELATING 70 THE PUBLIC. LANDS.: oo 


oS Gres Falls: and. district, Montana, for the SW. 4 SW. -4,. Sec. 4, 4 ES 


 ONW.ENE NG NW. 4, Sec. 9, T. 93.N. BR. 5 W, MM, seo fete 


Set . a taining. 160, acres. 


_ On. November. 6 1920, William, BE Bell, filed contest agains said ee 


i “That said. eatiyinan: has entirely | failed: to. establish residence. on: said: et oo : - 
aS swithin. the: period of: six (6). months, , after - the filing . and. allowance of, his. . Steg tees 


; ee entry. therefor ; that . said. entryman has. not. erected: or. constructed: any im- go ee c 
<c | provements on: said land ‘whatsoever ; that. there is no. ‘dwelling or shack on. ae ; 4 ecu 
said land and that said entryman has never at any time established residence i oa 


“thereon nor-résided thereon ; that entryman’ s failure to establish residence:on 


“said land: and failure: to: erect. improvements . thereoi was ‘not due’-to his — | — : 
eG -employment. in: ‘the: Army, Navy, Marine | Corps, or. other: organization, come. ee 


a nected with the Navy or. military services. of the ‘United States. 


| - Notice was ‘issued. and served on ‘the entryman. who filed ‘mation: | i 
aos 0 dismiss -on. the. ground. that. the contest affidavit was. not: ‘properly 
te corroborated: ‘He: also filed: ‘answer denying each -and. every allega- 


tion. ©. The motion to: dismiss was denied and ‘the-case went: to hearing 


. on: ‘April: ll, 1921, before a. notary ‘public: at Choteau, ‘Montana;: at Oe 


which both: parties appeared. with: counsel. . The’ register:and: receiver 
a pew consideration. of the c case by decision of = 28, 1921, found that 7 


ws land: was not. ids to. litany or. hiawals service’ ca Peboeataenided: dig. . 
~ -missal of. the contest. Fhe. contestant filed motion. for new trial-which ~~ 


Was. denied. ‘The contestant appealed. | The Commissioner. of: the Gen- 


~~ .@ral Land. Office: upon consideration of the record by decision. of March 
hs bet 1999, held. that. thé motion. to. dismiss: and. the motion’ for” new. _ 

7 ‘trial ‘were. properly. denied: and that the contestant: had: not; ‘proven 

his: nonmilitary - averment and. aesondingly. dismissed the" “contest. 8 


5 ~The contestant has appealed... 


wel on 3 Bhe: contestant’s: witnesses: lived: on: lands: adj scent’ to: ee ob: tha. a 

: foe here’ involved.» They: testified: that: the. entryman. had: | tS 
- \-resided ‘on: nor: improved the: land. - The: contestant ‘then: ‘ealled: the, hy fo 
one entryman. as: a witness but: his: attorney: refused - ‘to: permit: him. to. cee 


testify becatse he had not. been: subpoenaed... The contestant also = 
> galled a Mr. Prescott.who was present: but had not been: subpoenaed, =. 
». who refused to testify... The ‘contestant’s. attorney stated''that: he. 
ree - expected. the entryman™ and Mr..Prescott ‘to ‘be present: so did not:ask — ee 
meee for subpoenas. and that he expected to: prove by their. testimony: that 20 
tthe: entryman. had not. been in military or: naval service during:the = 


oe period: of alleged. absence. . ‘He then recalled-.Mr. -E: L. Bell, who. en : 
ae stated: that. he: did: not. know the. entryman: nor: know his whereabouts ee 
“> since date of entry, but*that: from inquiry: he had been: unable tolearn. 











=< : that the _entryman had been i in mmalitary or: naval § Service: since: date. ne oe 





oe to military or naval service. cE 
~The act of J anuary 81; 1908. (32 Stat. xe 90), aad the " atilations ae 


wo thereunder (32 L. D.. 139) provide means of securing: the attendance s_— 
>. of witnesses and of compelling them to testify at hearings in ‘public- a 
, ~-Jand matters. The contestant did not avail himself ofthese’ means. 
~... ‘However,.Strain and Prescott, were present. at. the. hearing. | ‘The ° ot 
- - ‘office of ‘a-subpeena is ‘to secure attendance and. those 3 in attendance 
nee “are under the jurisdiction | of the tribunal and such persons being ce 
fae present and called as. witnesses should have ‘taken the stand. “The. 
. -entryman can. not. ‘properly refuse-to. testify... Section “858, Revised a 
eo Statutes, rernoves such privileges from parties. to suits... See: Texas: v. eare 5 
Chiles: (21 Wallace—88 U. S.—488). Furthermore, itis not neces- 
fn) dery: to employ the circuitous process of summons or: ‘subpena to. «. 
~ compel a person’: who is in court to take the stand and testify. ' ‘See =: 
 -United States v.. Green (Fed. Cas.,- 15256; 3 Mason, eat also : 
a ‘United States - Vv. Coolidge: (Fed. Cas., 14858; 2 Gall., , 264). aia eee 
One’ witness testified that: he: had ‘jtiade.: inquiry and hia been aes 
i unable to learn that. the entryman had: been-in. military. or: naval 
“service since date of entry. ‘Itis difficult. to obtain definite: informa- 
tion’ in any: community as to. whether - or:not a person’ is ‘or was in. 
military or naval service during: a certain period of: time. It-is 
— largely a’ matter of: rumor. “However, the testimony submitted: at: the : 
_ hearing i in this case: casts: a doubt upon any Inilitary: or. naval service _ 
_ by the entryman- since. date of entry.’ / The. contestant: in his appeal .. | 
-states. that the entryman: was in. military. service. but. that: the:termi- 
nation’ thereof:i is not known to: him: whereas. it is known to-the Gov . 
ernment. because it is a: public. record of the War. Department. ‘This... 
ae Department. usually. ‘verifies: showings of military service . filed a 
| the Department by referring to War Department. records. « ih ae 
<The act of July -28, 1917. (40. Stat., 248) 5 provides for’ the 5 prldtoe,. 3 
ak tion: of: entries initiatad : ‘prior to. military’ or naval-service: during = 
“. -war.- ‘The-fact that:the entry. was made in 1920, after. the: military 9 
ae forces. had demobilized, coupled with the facts. that the entryman. * 
Bol? Was: present: at the heating: and. that: inquiry: had failed: to. disclose ee 
any military or naval service ‘since. date of entry leads to the con 
~~ elusion ‘that. the: entryman. had not. been in such service'since date 
Jit, OL entry. ‘This. conclision 7 “was. verified’ by referring: to War Depart: - ee moet 
ne ee “ment records, It. appears that Arthur W. Strain enlisted. at. Seattle, < ee. 
-.. Washington, November 26, 1917, and. that. ptior to his honorable - oo 
= ne discharge _ of. Decerhber 17, 1918:;: he was. attached .to: the 9th’: ‘Com: * ae oe 
oo pamy,. Central . Officers’. Training. ‘School, cane Haneock, 5 Geotigi. ee 
oe No: military. service is 3 shown since e date of entry. et poo eee 


a B20 "DECISIONS RELATING TO THE. PUBLIC. LANDS. Tro: So 


cs of may “The Conitestannt ‘then ‘rested his” ‘case. “The. entryinan’ 5". at! ae 
-. .- attorney. thereupon. moved. to dismiss the’ contest: because of the ae 
“contestant’s failure to: pre ‘that. the alleged: defaults x were > not due = - 












IECISTONS, RELATING. 70 THE PUBLIC LANDS, 


pee The | fact’ that the entrymait: failed 6: establish esideties:< on nthe a lad 
aes six months of date of entry is established- by the testimony = 
of the contestant’s. witnesses: The entryman did not. see. fit to offer. 
ne testimony in defense but: chose to rest his case upon:a demurrer. tO. 
the: evidence: ‘claiming: that the contestant had. failed to oe oe: Ei 
oh ; the. default: was not due. ‘to military. or naval service,. | Bee 
ee The. contest affidavit alleged that the defaults ‘charged 7 were cnet | 
aus to such service. ‘The. entryman. denied each and. every allega- fe 
eee. tion. The entryman by: his contumacy: at the hearing. tefused to give.” 
Be any, definite information. as. to. his. military, service and.stoodvhis. 
ground -without right... It now appears that his sworn answer to. 
the contest; affidavit. was false and that. he had been discharged from ae 
ae thie Army: more: than. 1 sixteen months prior. to. the date of entry... The” pee 
5 “protected hy. the, act “of ‘Tal. 28, ‘1917, supra. “ Nonmilitary. ‘ated eee 
.- gaents are required in all contests. alleging defaults inthe nature of - 
: ‘abandonment. during war but only. those: entries initiated - prior, to. 
. mnilitary service: are protected, agninst; contests charging: abandonment. ae 
: * during, such. service. ...: ee 
The default has been: proven, ‘The entry 3 should be. canceled. 
_ The Commissioner’ Ss. decision i is ‘reversed. _ 





ALBERT C. EMERSON, Sk. 


ere 


Decided October ts, 1922. 
--Hommsreap. | Bmx —ApprrroNar—Sourmzs “AND. ‘Sattons—Winow ; Be “pms ae 
. The act of Taly 28, 1917, ‘did not ‘inde - an 1 exception to the ecueral rule poner eae 
ne “viously. enunciated ‘by. ‘the Department. to. ‘the. effect that the right to make 4 ae coe 
oN Vane additional’ homestead: entry;,: until’ ‘exercised; ‘is ‘intangible, and nothing - ee 
os s¢ontained | inthe ‘act -authorizes ‘a. “construction | that the widow, . heir, Or 
; 2, devisee of:.a. deceased: soldier. entryman acquires | a. right. by. reason of: the oan Ae Be 
aie entry to: make an. additional: entry: of, a tract: of. Jand.: for: eewhich : 
es the: soldier had. not. initiated’ ‘any. claim. | eee ae Oa tae Re 
" Derapruen rar Dectsion’ Crrep AND- Averiep., See ee ee 
_ Case of ‘Timothy. Sullivan, ‘Guardian « of Juanita Bisenpeter ce L. Ds 2 HD oF 
“cited and applied. . oa a aks re a ee ee care 







Fn, First. Assistant i Secretary? nee Ge Ge ee 
At. the: Boise, Idaho, Jand. office. on. are ranuary. 17 ‘1917. Ribenk: o. ay 
oS : Himerson, jr, applied to make a second entry under: the act of Sep: = 
tember 5, 1914: (38 Stat., 712), and the. stock-raising. homestead act. 
fee 480 acres in Sees. 13. ‘and 24, T 5 N, Be 2 BE, B. Me A supple. “e 

io 8 iS ~22—vor 46 4991 te se Pegere Neg 










en 3 recommended its enactment. 











a B22 "DECISIONS RELATING TO THE ‘PUBLIC LANDS. oe ee OE Se 
es a mental: ‘applitation’s was: efled: April 13, 1917: ‘desbtibing: SW: £ N B, - so 
oo. NW.ESE. 4, SW. 4, Sec. 24, N. aNW. 4; SW. $NW. 4, Sec. 25, wad: os 
ea, township, which was ‘allowed April 7, ‘1921, after ¢ the designation, OE be 
aoe land ‘had. bécome effective. - oe 
CE nae? - According to a report by the Adjutant’ General; War Department, pono a 
oo aes oe enlisted Ju une. 24, 1918, yand ‘was s killed : jn action: Getober. ae 
re ee On. Ti une’ 4, 1991; ‘seit kii S: father’ ‘as’ shale, ‘applied to’ ‘iniake’ an oe are 
neo aoe a additional entry: sinder the enlarged homestead act for SE. Pe NW. 4, a 
ey ~ SW. 4 ty: Sec. 25; and Bk ‘ SE: ¥, Sec. 26; said: township.” The: Tocah . 
2. officers ‘rejected the. application, and, ‘on appeal, their action was 
hee “affirmed: by the Commissioner of the General Land Office by: decision . ae 
ae Sad dated May’ 2,:1922:The applicant has’ ‘appealed to the ‘Department. re 
oop The’ question whether an: additional entry: could’ be made by the 
Sk, sowidew, heir, or devisee: of a homestead entryman. was, discussed” AG thas oe 
-©.* Jength in: ‘the: departmental decision’ of: May’8,. 1917, ‘in the case. of mon. 
«Timothy Sullivan, Guardian of Juanita’ Eisenpeter. (46 L. Dp: , 110), _s 
-- and-the conclusion was reached. that the right to make an ‘additional oe 
homestead entry, until exercised, is intangible, and ‘that: none: ‘of the 
additional entry acts: mentioned—section 6 of the act of “March Qoob 
1889: (25 Stat., 854), ‘section 2 of the act of April 98, 1904 (33 Stat., 
627), and ton 3 of the enlarged homestead act——warrants the on ne 
clusion that any right to make an additional entry, based upon the - 
“original of another, passed to or 1s. conferred by law ey the widow, | 
ee heir, or devisee. Ss 
pais, By circular of ‘August 4, 1917 (6 L. Dd. | 255), ‘the cule: aanounced: 
-. in the case of Timothy Sullivan: supra, was sextended to ’ applications 
= under the stock-raising homestead act, 3 


It is contended by appellant. that, the | ‘act. ‘of J ally’ 28, 1917 (40 - 


¢ Stat., 248), warrants the allowance: of the application. ‘The. vencad ee 

5 went is unable-to find in said act any provision which:can ‘be:con-- 

- gtrued’as.“authorizing :an: heir of a-soldier to’ make an additional — 

- -entry for: a-tract of land for -which the soldier’ made - no: claim. “The. 
debate in. the. House. of Representatives when the bill. was. ‘peiding < 
eee, - there, quoted: 1 in the brief, does not indicate that. the Representatives . 
cee who. took part in the discussion were of: opinion that the pending.” 


oe measure failed to. expr ess. ‘the intention. of the committee which. 


_ ‘The: decision appealed th from i is 5 alfiemed. 


eo. a 
ae .? 
















EQUITABLE ADIUDICATION—AcT oF SEPTEMBER: 20, " 
i er AMENDING SECTIONS 2450, 2451 AND 2456, AND cote 


1 


oe : BOARD OF: 








Dense or THE aie. : 
Se hee eh ee ae -“‘Washéagton, D. ‘Os October ii, 1908.. 
Te Coinaetoven OF THE : GaNERAL ‘Lanp Oretén:. ae a : 

poe “By. the act appr -oved, September. 20,, 1922 (42 Stat., 857); Bes oa 
oe a 2453 and 2454, Revised: ‘Statutes, were. repealed, ond: sections: 2450, Pu ee 
‘ 2a, anid 2456, ‘Revised Statutes, were amended to read. as follows: Oo 


ee ‘SEC, 2450, ‘That. the Commissioner. of. the. General’ Land: Office. is: authorized ae 
e pe decide: upon principles. of equity: and justice, as. recognized: in. courts of equity, 
2 “and. in. accordance: with: regulations. to: be approved. ‘by -the: Secretary of the 
een Interior,. “consistently. with: ‘such. principles,. allycases: of. _suspended: entries “of ne 
oP public. lands. and of. suspended, pheemption, land claims, and t ty: padjudge Tn’ in: what” ee ee 
"cases patents: shall.issue upon the same.. : ee 
-. §me. 2451; That every such adjudication shall: be: Hoe Wy. the. Secretary ; Sa erncs 
=e of. the: ‘Interior. and shall. operate only: to. divest the United. States: of the title. © 9.) ce 
~ ‘to ‘the’ land embraced. thereby, without . t prejudice’ to the rights of ‘conteting: ee ee 
claimants. 7. ae sia : aes W alot ie 
‘ Src, "2456. “That: where patiits’ have bask: ‘already insuied: ‘on y entiies vith’ are so art 
| ‘approved: by: ‘the: ‘Secretary ‘of ‘the’ Interior, ‘the. Commissioner of the: General Bye 
E Land Office, “upon the. canceling. of ‘the: outstanding ‘Batents: ‘is ‘authorized to an 





nets or assi ens, 


Se, The effect’ of. said act | is +6: Selininata ‘the ‘Aesouitey. General from 
ee membership on the Board ‘of ‘Equitable Adjudication. - | Wee 
~ AML rules: ‘which: have. heretofore been. adopted governing “the ‘gub- eco. 

eo. x mission of.cases to. said. Board. are. her eby. revoked, and. ‘the: e jurisdic. Bees 
ae Bact of the Board is defined: as covering the following:: Sto ite te Uae? 
“ALL. classes. of entries in connection: with witch, the law "has ‘been Tp AEs 








af cuoniag status not. ae ‘sufficient: proof mor sisbnittd or. ta ae 
. compliance. with law not: effected. within the. ‘period: authorized: byes 
law, or where the: final proof. testimony, :or affidavits:of the entryman” ae 
oe oor claimant; were executed before: an. officer. duly: ‘authorized tovinde ba 
ee minister oaths: but. outside: ‘the -eomnty or land district 1 in which. the ee 
ao sioner of the. ‘Genatal Land Office. ‘for sabtiiasion to ‘the Board, ou Sk ag hl 
.. ,theerror or. informality. is: ‘satisfactorily. explained | as. being: the 2.2.5. 
result « of. i ignorance, mistake, or some obstacle.over which the party = 
’ ~~ had no control, or any other. sufficient. 1 reason not indicating bad faith, : 
there being no, lawful adverse e claim. wit og 8 adres pal 7 











aa 
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aera pe ‘ The tov in a: whiol: claire. appreved: by you: as: being within: the ee oe 

. eae Sseovs of the: foregoing may be submitted to the: ‘Secretary: of. the > coe 

oe | Interior for. approval: will be the subject of a conference, with, ‘you. ees 
ae 8 an. nearly date. ages ee 


oh C. oer, 
First Assistant t Seoretory. 





LEO 0. a ‘FLAME. 


= Decided October 20, 1922, 


FACE Ricuts—Burven OF PROOF. 


Where ‘land: within ‘a’ homestead: entry. ‘upon. which iia’ proof has’ a 
Sy -- submitted,’ ‘but suspended “to- await the fulfillment: of some further Tes. ae 
Wee os _ Squement,’ is discovered to- be within. the limits of a. producing: oil field wee 
ee e * ~< prior ‘to. the” completion: of the proof, the. entryman: must. ‘Consent ‘to. a. pe eae 
- “yeservation of: the oil_and gas content to the United’ States ‘as prescribed ie 
oo... py the act of. July. 1%, 1914, or assume the burden’ of Showing, the, non- cs 
oe mineral character of the: land. aD : agra | et ee ee 


- TION—-SURFACE RicHTs—PRerrRENce Rieu. 


ae permit for the ‘prospecting of land. covered by: an: cereal entry. ‘made le ii ae 





" Hoveorsay: ‘ENakY—_ On; oe AND Gas ‘Lanps—Fivat Por Raseraton SR ee Me 


cae Homesteap ‘EnTky—On, "AND. GAS. "LaNs—Prospecimne "Peracrt—Reseava- eae, 


without a. reservation of. the. oil, and. gas content to the United ‘States, can. 0 
: not. be: granted. Ww hile. the entry subsists: without such . reservation, : even: >: 


~ though. the. applicant | be the entryman: himself. claiming under .. a ae - 


a oS ence right. 


Homestean- ‘WyrayOr - “AND. “Gas. Laxps—Prosrecrin -Praarr—Resoeva: as 


TION—SUBFACE: RicHTS—PREFERENCE RicHt. 


“Where a homestead entryman is required’ to’ consent to. a - mineral, Perea ae 
ate tion as a: condition precedent ‘to the issuance: of. a. patent, ‘the status ‘of: his oe 


ae qualifications | with ‘respect to his right to be preferred in the award: ‘of | 


: a permit to prospect ‘the entered. land ‘for oil and. gas under-section 20°. °.. 
cof -the act of ‘February | 25, 1920, is. to ‘be. determined as. of: the date that Pigoe 


ee ee he. files. his: consent. 


| “. Fivwey, First Assistant Beoretary: ere ae a ee ee ar eee 
November. 8,: 1917, Leo O. Ta: Flame nade ibinestoad’: <étitey eS 
ee, 089020. Miles City; Montana, series, under ~ age of ‘February: 195 
Vee: 4909 - (35 Stat., 639), covering the S. $-S4, 4 SW. 4, NW. z ae, 
SE. 4,SW.4 NE. 4, SE. NW. 4, Sec. 8, T. es RB 80 Ej MPM 
-. On June 16, 1920;-he submitted final preot § which was: s suspended for See 
a evidence ‘of: his citizenship. i ene 
Se On May 6, 1921, “Walter. B. Dei, jr, “filed ‘application o508s5: e 
ee under section 13° of the act: of. February 25, 1920 (41 Stat; 487), 222 
“b . fOR: a ‘permit. to: prospect for ‘oil: and’ gas onthe: same. land. This. 
a ee application was rejected by the.General Land ‘Office: on’ October Og re 
eve Ee) whereipon ¢ the, e-aPBlicant sppesled f to the Department alleging — 


Boon Se 
















— that the homestead celaimant was 5 not a ‘citizen’ of hg. United State i 
- = and, that his petition: for. citizenship had been ‘rejected. -: oe ie 
(es he: Department i in.a decision dated March:20, 4922, ‘féund: that 3 in ee 
4918 the homestead claimant” had. filed his: declaration: of intention 
~~ :to- become: a citizen; ‘that in his: final proof he had’ stated: that: hiss 
ae naturalization “papers: ‘would be. procured. in- September, 1920; and. arena: 
~... that his final’ proof. had ‘been held without action awaiting proof. OL 
Me “Chis: citizenship. © It was: ‘also. found that. the Director’ of the Geo- ee 
a logical: Survey had reported that. the. land. was on Porcupine Dome, .- 
cos. a structure. reported to: be: producing. oil. ‘on June 27, 1921. On: the-) oes 








basis of these facts it was held that since final proof: had. not. then > ee 


Been completed | the. entryman. would be required to consént to a reser 8 : 
>. vation of. the oil-and. gas. content. ‘of the land ‘to. the. United: States = 
nae under the act: of J uly - 17,1914, or to: apply for a hearing. at-which = 
~~. he’ would have the: Burden: of. showing the nonmineral character of | 


-<'the land. He was also required to: file an’ affidavit: showing ‘the - poe 


Bet: status ' of the. naturalization. proceedings and if necessary. apply for — a : ES 
an extension of- time ‘within. which to: complete ‘his ‘citizenship. ee 


-  Dean’s: conflicting application. for prospecting peumnit: was. if suspeited, ee 
coos pending. action. under these. requirements. © es, dee 
ie One ‘May 15, 1929, La Flame having” Boa: called upon ay ie Genk — 

ee oak Land. Office to comply with the: foregoing requirements. filed a 


~~ copy of his: final certificate of naturalization dated May 11, 1929, - ee : 


- and at. the same time applied: for an. | unrestricted patent for ‘his - 
me homestead entry. | 3 


- ‘By decision OL Fal: un 1999, the : Coinmniéaioner’ of the: ‘General eB Se é 
‘ ‘Tand Office denied “the ‘application for unrestricted patent. and T2208 e EE 
- quired. La Flame to consent to the reservation of the oil and. gas con-. -. 


‘tent. of his Jand or to. show. cause. why such reservation should not. | 


_-be made. _ The. Commissioner. also held that. inasmuch as La’ Flame:, eee 


. i was not a ecitizen of the. United States. at. the time of Dean’s applica- cnet ee E 
ae * tion: for. permit. he | was. not entitled to a J ciple Hight to. a a, POR: ee 


re . ~<pecting permit... e a 
os From’ this: Mecinion La ‘Flame: as appealed: urging that an i wnre- - ee, 


es tint. patent. for his: homestead entry be. issued. or. in: ‘lieu’ Hhereot oe hee 


- - that he be. granted § a preference right toa prospecting permit. - ee 
_Entryman: had not completed. his. final. proof. when the land: Was. oe 





SEQ EEL élassified: as” valuable. for oil and he is not, therefore, entitled to. ‘ane 
me unrestricted: patent.” -“However,. he will be ‘entitled,, upon. filing his. pecs: 
“= -...gonsent to the reservation of the oil. and. gas to the Government, tO. ee 
ao preference right. to a” ‘prospecting permit under section 20- of thes ens 
+. Jeasing act. Tt: is settled. law. that: land. covered by. an agricultural’ oo 
AO entry. without a reservation of the oil and gas.to” the Government... 


ao can ‘not. » be: included : ina # prospecting permits even \ to. the. ventryman 












act ane y 


| ” Frwxer, First Assistant ‘Secretary: 





"DECISIONS. RELATING. 0: TH ‘PUBLIC: ‘LANDS... os oe: o 


ee pena so > long a as the entry sabaict: hans sticks Tes Jervation.: ‘hice, ae 

ey the entry rman’ S: consent. to.4 mineral: reservation must: be-s given before ee 

.. Shesean exercise his. preferenice. right. to’a: permit: his: ‘qualifications Po 

“must be: determined as of the: date that:he files such. consent (Allee, = | 
3 La. Flame; unreported,’ decided. March-31, 1922). ‘This-entryman | 

i". has not: yet. filed his.consent. to.a mineral. reservation nor: attempted rea 

- . to exercise. his. preference. right: but-as he is now a. citizen. there: ap- . ae . 

ep pears. to: be no. reason, why the: fe preference tight should. not. be. > granted ce 

La: F Flame. will: “thGvetoie.: i required. to take | either “of t the: follows = 2 
ca : ing proceedings: (1) To. file his consent’to.a: reservation to the'Gov- 

as ‘erninenit: of the oil and.gas content’ of the land: and to. exercise ‘his Se 

ee preference right to.a prospecting permit; or. (2). to apply: for a hear- te 

eae _ -ing: at ;which. he will: have. ‘the burden -of: showing. the: nonmineral ee 

RS character of ‘the. land... In ‘the: event “of: his. failure: to. be ner ee 

course his. entry. will be. subject to canceldation:.. ey..9i FEUER ES. 
The decision of the: Commissioner. is. modified accordingly and’ the hee 
aS 's case remanded, for further proceedings hereunder. oPonSeio igen dg gat Os 


2 Og 





HOURS F FOR ‘TRANSACTION. OF OFFICIAL BUSINESS. BY, y UNITED 7 


STATES LAND. OFFICES. HEE ae re 


“Instructions, Ostober 25, 1988, 


/enme Beeae AND: , Reostver—Lanp Derarrmunn, — ude eae sen eae ve 
_ The. hours for. the: tr ansaction of; official business: ‘by: ‘United: ‘States a jana 1 offlees | 
are from 9. 00 Qi. m 0. 4. 30. p.m; and. call. such, business should, be: ‘transacted 


vat ‘the. ‘proper local land office and during office hours S only, | a a 


; fequssted. itistritetions | in: ard to. ‘Ke lowing ingniy s ; subrhitted wee 
ary: the receiver of the Las Cruces Jand office : ee 
eee Th. ‘order that this ‘office may follow. the. proper procediire; will: you. ane 
aT so gavteay whether an. adver se. (daim). against a. mineral. entry, could be accepted’ ae 

Lo Satter: the closing pour : of “4.80 0 ‘clock, but. before 12 0 ‘clocks, midnight, of, fhe: : xa 


= ae | sixtieth day ‘of the publication period?’: 








cee of Ja anuary OB, 1904, ton n page 109, ‘contained the: following:, | Pe 

— “Applications. to make: entry. can not - received by. the register: or. es 

ee ~ out. of ‘office ‘hours, nor’ elsewhere than at, ‘their office, nor‘ can. affidavits’ OP ce 

a “ Lepréots: be: taken by. either of them Secept in the regular and’ A pabli¢! discliarge. es oe 
ioe 2 or their: ordinary: MUbeS es Sr Pe i ee ee a 


~The local land offices: are required to be ‘kept open. for the on 








mee Tae ‘compilation: of ‘aitiiale ia laws: relating! io the ‘pablie Jans, Published. in ff be 
“forme eye ae ii ot ee ee ae area ee 















ieee DECISIONS, RELATING £0 THE, PUBLIC. LANDS, 





: PS ae On Sépteutber re 1884, . Commissioner: McFarland, in — eee 


7  @ L. D., 108), addressed to Inspector Hobbs, said: 


a “and during the hours: devoted: to. public business. 





-. tions: generally;nor are they authorized. to do. public business privately or in’ a 


“The ‘duties of local. officers’ are to:be ‘discharged’ in. their respective: offices, oe 2 


pe en eae eae or See ae ae oe oe 
i “Registers and. receivers have no alithority fo: administer oaths and. caffirma-_ oa: 





ed "-chambers.. ‘Their place of: business is the. land office, and their business with the” ie s 7 
~...” public «must: be “conducted openly, publicly, and regularly, and not. Epa foes 


pa or, in secret or otherwise irregularly. 


: “. 





The practice, referred to. by. you, may ‘somiétimes: bes a “matter OE. accommodation: 7 ‘ads oe 


oe oe ant it is liable to» result in abuses and the securing of preference rights, of: ee 


ae aA Gn the proper manner and at. the proper time. 


eS entry: by favored. per: sons over those who present themselves at. the land of hay ae i 


coe “In the: éase of! Giroux v. “Seheurman.-( (28 L D. 54s), decided a ieee a 
— December 23, 1896, the Department: held as ‘follows (syllabus) + ae 


“2. "Bhe local - officers. are. ‘not’ required - to. transact business out: of office. hours: ee 
te and may ther efore: properly. refuse. to accept. and: file an. adver se claim. tendered = a 
out of: ‘office hours on’ the. sixtieth day of. publication; ‘put if. such ‘claim, ee a 
- ‘tendered, is. accepted and. filed it. must be regarded As filed. in time. ie ae abe ee Acs 






In Hindley. on: n Mines, Third E Edition, page. 1801, is found the 36 fle Sey 
lowing: rae : e 





~ By analogy, adverse elaims should be delivered to: the local officers at a tte : es cup hs 


that : a : delivery: to either of the ‘and officers outside: of business hours and ona. 

Loe Sunday, and. at Ey “place. other than - the: land office itself, was: “sufficient when: 

col the officers: received it and it. was acted upon. ves ae : hee ea 
- Such: officer's © are. ‘not: expected to transact. ‘business’ ‘out’ of offic: oars: nor: ee 

» on ‘Sundays,. and. a tender. ‘to: them of. an: ‘adverse. aim. and ‘their’ refusal: to. 

| accept under’ such. .clreumstances would: not be: considered - } equivalent to a 


a ‘filing. 


“Krom ‘the forgone ie is s apparent that all. Jocel: lend: “office 5 bk . oc a 
~ ness: should: be: transacted atthe land office. and during: office hours: ee 


i es only... “If: applications or. adverse claims, or. other’ papers, are. pee 
ea - @vived or accepted by the local officers. outside. of. the office or after ms a 
_.. | office hours, an. opportunity. is. presented: for the exercise of favorit- token Phe 


y : ism: and. partiality. which - might: lead to. much: mischief and. afford 
eee grounds for: -questioning - the integrity. of the: service: : Cee 


ae “ol gh orators, to advise. the-. receiver. cat: Las: Cruces, New. Mexico, ‘that 
~ an. adverse: claim against: a. ‘mineral application, presénted fn: fe 
eo ng: after 4. 30° Pp. m,, veven: upon the sixtieth aan of Ao ae pulication 
a + periods should not t be received or. neces ptnd: a a 











You. (Commissioner of the General Land Office] aie dirécted: PAN 











; = Reorsrans AND ecard: 


io 828 on "DECISIONS ‘RELATING TO. THE ‘PUBLIC LANDS. “Lv, 


as oa a IRRIGATION oF ‘ARID LANDS IN. NEVADA—ACTS oF OCTOBER 22, 


1019, ‘AND: SEPTEMBER 22, 1922. 
: - Recurarions, 
-[Cireular No. 666:] ! 7 ; os 


| Washington, 1 D. 6: Dotober: 25, 1988. 
- GENERAL Lany- Orrrce, 


UNrrep: Srarus: Lan ‘Orricks IN: “Nevanls 


cee ae “Whe following: instructions are issued. ‘under. ‘the’ provisions of oS 
>the’ act of Congress. approved. October 22, 1919.41 Stat.,.298), 
> --entitled-“An act to encourage the reclamation of certain. arid lands... 
“© "dn the State of N evada, and. for other purposes as. s amended by. the: eee 
ae hi of Se sco 22, 1992 (2s Stat., 5 1012). ng eg : 


so ‘BENBFICIARIES' ‘UNDER THE ar. 


i The | ‘act; ‘as. phe: ‘title: indicates, i is “Wmitéat in. te operation’ toe tas 
oe © ahaa in’ “thie State of Nevada and. is: designed | to" “encourage the = 
Coa development and utilization of subterranean. waters. for irrigation 

~~ purposes. Tt confers. upon: the. ‘Secretary. of. the: Interior authority ©. 
oo té, grant: permits. to citizens:of the United: States, or associations of ©. = 
ee ee such ‘citizens; giving the. exclusive Tight” to > explore not to. 0 exceed 
ae ee 560° acres:of land sélected by them. | oe , oe ee 
eh ee 2 es only qualifications. provided . in. vate act. ‘for’ persons: eee eee 
oad ing. the. benefits thereof are. that. the: applicant, or each member of — . | 
an association. of applicants, shall be a citizen of the. United States; a 
: “Sra that. he shall not be a beneficiary under any- other application. Or 
Aa permit, under. this act for land ‘situated within an‘area of 40'miles 
> square; and: that. he‘has not: been:a. permittee: under any other’ per- | ES 
mit under this. act, which has: been. canceled: for failure to stomp: 
acre with. its: terms. eae : - x f e 
Cee Married women, if their: interest: is. s actual. ind: hoa: fide, have: the ee 
ee, ‘same. privileges. as unmarried persons. A: corporation: is not-cons) 
oe sidered as an association ‘of “Persons; within ‘the: oe and: ‘pats ao 
eee ie pane sande the. act. is. ob: assignable, but: the: interest of apa 
es deceased permittee. will pass to: his legal representative: * a ee 
ees . The. 40-mile square. limitation: is construed to: mean’ an ‘ares. GES oe) 
es that extent in which -the: lands. covered: by: a -permit® -theretefore ae 
es granted are in the approximate center ; to avoid: possible. violation of ee 
oe this provision. of the. act, applicants for: more than | one permit. are ail- ae 


aie eee ‘ 3 Revision of the regulations approved January 12, 1920, ‘Cirewlar No. 666 aT L D, | Dey enc we 
7 2a — ea a Se oe ee 








| Washington, D. @.; October 26, 1982. - 








. ce vied at i, ‘jnelada-i in. 1 theit applications # far: additional permite ‘any - 
oe lands: within less than 20: miles of. any boundary of the lands included fea 








ne ee ES DE AEA ais . ao 
Sea ee ere ce “LANDS, suBsECr TO THE: ACT. 


“9. “Lands 0. be. designated and made subject t to. “disposition. ‘ander 


ees any other  apphiestion»o oF: ri péhinit in which: the applicant: is — ie 


: Be a ie act are-those public lands which are unreserved, unappropriated, . 
ee nonmineral, nontimbered, and. not known. to be susceptible of. suc. a 


. ae cessful irrigation | from any known source. of: water supply at a. 
Seon “. reasonable cost... Lists. will be. furnished. the registers and. receivers 
- of the different local land offices from: time to time and they will. pee 


ae fo advised « of the dates when the # designations b become effective. Shae a as 


3) Any qualified applicant destting | to: Sail: fory water s tnder ne 





tants of this: act. should: file ‘with: the register: and: receiver of tO ieee oe 2 

oe land. office of the ‘district in. “which: the-land is. situated, ‘an. applica- oe 
tion for permit, together with a corroborated affidavit: as to: the: chars’ ee 
acter: of ‘the land, and: ‘Bay: the: filing fee. of 1 cent an’ acre for each | a. 


-acre:of: Jand: involved: « 


No blank: forms: ‘will be furnished, ‘but ihe fipptication a and a affidavit a = Be 


% “may: be:. combined: substantially as in Form: A, printed at: the. end: 


of these’ regulations. - Same: should be filed in Suplicite: and cover nae : 


ae the following’ points: | 


(a) Name:and post. office address oft the applicant or. each h member “oe 


7 ~ of an-association’of applicants: - 


(0). Citizenship.—If the ‘applicant.o or. torch ener of thie associa.’ ee 
Roan i of applicants.is.a: ‘native-born. citizen of. the. United States, the = --. - 
he application, and affidavit must so'state. Ifa naturalized citizen,the =~ 
ee application: should state‘ the fact, and ‘be. accompanied by a certified ee he 
--.. copy. (special form for-land cases): of certificate of naturalization. = = 
"Jt: should: be:noted:-that, unlike: most. public-land laws, no rights. may?) 20852 
=. be. initiated under: this act by-an: alien who: has only. filed: a. declare; 


ee tion, of intention to become a citizen.” 


Boe nay Special: requirements. —In accordance swith’ the Spade Petes 2G 
a .  eaeiaa found in:sections 1, 2, and 3 of the'act, the application should 
ap include: aD: averment: that. ‘neither: the. xpplicant - nor any member of: .”. 
“>. avassociation. of applicants. has. filed an. application under this act. for 

>. lands‘ within’ an area of 40 miles square embracing the lands.in the. 










pe noncompliance | with: the terms. and- oriditions: of ‘such: ‘permit ; that 
oe the: application: is: honestly : and in good faith made ‘for the purpose. 2 
Of. reclamation: and cultivation, and. not for the benefit of any. other: ‘ 


present’ application ; that. no. permit heretofore. granted. to: him,, or. to i 
~ any-association of which: he. was a: smember;‘has ever been: canceled for 
















ce person 0 or: : corpomatien, anid that: tio is not acting: a as “agent fons any. per: oe. 
Se eae) corporation, or: syndicate, to give them ‘the benefit: of the land. > 
Ce. “applied: for, or any. part thereof, and that he will: faithfully : and. hon: os 
eee, ety endeavor: to comply with all the requirements. of the ict. GB Te 
3° (a). Description of land applied for—tIf: the land is amveed: Faas Pie 
a, sould be described by legal subdivisions... Tf the land is unsurveyed. i 





"DECISIONS RELATING 70 THE PUBLIC. LANDS. : “ere, oe 


- a oi it ‘should be deseribed with reference to locality, natural objects, and. oe 
ee permanent: monumenits ' ‘as. fully: and carefully as possible, with’ ‘pitch ee 


-. ... detail and precision ‘that the: ‘boundaries and location of: the: ‘Fands 2" 
ee may | be. readily traced’ and ascertained; if the land is situated within ©. Hs 
ears reasonable distance from a known) corner: of the public land survey, . a 
a Mone the ¢ course and. distance should be ‘given. ‘from such Government’ cor- 2. 
-~. ner to-a described point on: the boundary of the land: applied. fore 
co Valeo, where practicable, the land should be described, as nearly: as Co. 
o can be ascertained, in accordance. with thé legal subdivisions of the.» i : 
+ regular extension: of the Government: ‘survey over the land. In this). 
-*, connection, all applicants for unsurveyed: lands are urged to make:a | 
oe complete: metes:and bounds: survey: of the: land: ‘applied for, swith. an - i 
oa “aecurate: tie-line’ by. course: and: distance: “tole. Government: ‘corner; - Pe 
oe otherwise; with the large’ areas that may. ‘be embraced ‘i in: applications ee 
under this act, it will be. impossible | to prevent conflicts and conse- 
<i “quent. controversy: and litigation.: If impracticable. to make’ ‘sucha 
-.- survey’ prior. to: filing the application, it'may be made later; and the — 
"descriptions ‘in’ the: application. ‘and permit,. if. granted, may be~ 
amended . accordingly. — - All corners. of | ‘unsurveyed land: selected . 


co , 


8 . should: be: marked with substantial: post ‘or ‘rock. monuments. - 


~All land applied for must be contiguous: and. situated in. Seen ee 
im ‘comipact form; in the. absence: of. ‘special or \unusual conditions, an. 
: application. - Hons land’ extending more. than: 4 miles * ins any: one | die ee 
rection: will not’ be considered acceptable: oe oe eee 
Oo LSA nepp should: accompany each application;. showing’ ae egal ee 
are  gubaivigons: the land’selected, if ‘surveyed; if the Jand is: cunsur- eos 
veyed; then it. should :be- shown. by. legal, subdivisions: ag nearly:as 
7 possible” in. accordance: with: the /vegular extension of the (Corer ee 
_ ment survey. ae 
(eye Ohispauter oe the Taindd This dove: should: Hee only. ‘alleges: oe 


ne ‘that the land: applied: for: is “unreserved, ‘unappropriated, nonmin= = 


eral; nontimbered: public: land: of thé: United States in the State of 3 
Nevada; not known to be susceptible of successful irrigation at‘d reas 


- ~- sonable ‘cost: from. any known source of water supply,” but. should 


i also. include: such’ a complete: ‘statement : of. pertinent: ‘specific : factsas. 9 0 


- : ; eS will afford’an adequate basis for classification. and designation, such — E ‘3 
= ee 8 (1). the: lay: ‘of ‘the. land, slope; (2). whether timber,sagebrush,or, 








di (8) pind: of soil ach salitades oy rincnen freraring’, , 









DI CISIONS RELATING ro THE PUBLIC LANDS. 








“rainfall: and: ‘distribution Heieat: thioiigh: hee year’ he 


oes 7 Jocation, with respect. to-any surface water: supply, for. ‘irrigation; es 
* & (8): what j is known. as:to. undergr ound water supply. on the land or, DS ered 
. the ‘vicinity ;: (9)- “whether.-land: will.mature crops. by ‘dry-farming 


= methods; together with: any additional facts having a. direct: or in-. 


Po “direct: bearing on thé question of whether the land may ‘properly be - ao 
a designated, ‘the: chances ie ‘successful. developinghisy. ‘aud: the’ eo poed 





oof fy Coivaboratiod: “te at ike. time: of fling’ application’ thé Cot eee 


a ae not been’ designated as subject to the act, ‘all that’ portion’ of ‘the soo : 
=... combined ‘application and ‘affidavit: (Form ‘AY Telative’to the Oba te oe! 
"acter of the land must ‘be corroborated by: two disinterested witnesses, 


: : oS shown'i in Form’ ‘By or’ ‘by: a separate. and. independent: affidavit | con 
Sot ‘taining. ‘an’ ‘affiemative: ‘statement ‘of the’ facts; ‘but, if’ the: ‘land. 1S 







os having personal ‘knowledge of: the facts, ‘substantially j in ‘the’ thanner™ a 





already designated at time of ‘fling’ application, 1 no’ 0 corroborating : 


“witnesses. are required. 


: lg). Verification. otis S aplication ‘and. corobomtns affidavits; if fae : 
vequired; may be subscribed;and ‘sworn to, before ‘BDY officer. ‘author: ae 


oo e ined: to, administer, oaths and: having. an. : official. Sealy pet hir eh ae ee 






“ACHON 0} ON. _ APPLICATION. 


ve ‘Upon receipt: ‘of the: ‘papers; cha’ ogistér'a and pecelver - ail “eave ee as 


: gle examine ‘the: same and. if. found regular transmit’ them: to’ ‘the ee | 
‘General Land. ‘Office. ‘for: appropriate. action. ‘In’ case. the’ land’ has. fe 


ol Det been: ‘designated, ‘the application: will be suspended by the General: oe 


- 7 ‘ ee ‘term: of ‘Suspension: ‘the: land willit not tbe: subject ‘to! disposal cat 


— Permits wall ae carented: only,¢ upon. condition: thats pare opera 
oo. ‘tions, be begun: for, the development. of. underground: water within:six. 
months from. date: of. approval and.continued diligently in, good faith: 
oe 2 until water, has. been’ developed in. quantity. sufficient: for. the: “prac: 


a Land Office: until such time'as it’ shall: have been: designated, or’ suntil: ee 

ae shall’ have. been. determined that it is not of the: character contém- — eee 

plated: by the act: Ifthe: land: shall subsequently: be designated under _ eo ite ae 
ve act; nthe. application’ will then: be ‘epprovet and | a tren issued, se } 


; otherwise: it’ will bé rejected, ‘subject to thé right ‘of ‘app Sat Pwnage : 








“CONDITIONS: or PERMITS. ; 








on - ticable irrigation. of not.less than 20.acres, or. until the. date: of expira- oe 


: oS tion of the permit; ‘and if the. permittee: Ball! not: continue such. opera-. 
tions in .good -faith and with. reasonable. diligence, vor if he shall Cee 
Z violate, any: of: the. terms. of the permit, ‘upon presentation: ¢ of  satisr oe 





















"DECISION S RELATING "TO. THE ‘PUBLIC LANDS: 





: : te proof. thereof, the permit will: be forthwith’ canceled ‘aad: adie. ee 
a en tam not. ee be granted a. Pat under aoe act. (See, however, Li as 


“PROGRESS REPORTS. 


Cee ae “6 “Ate or near. the nd ‘of the : six  gaonthe’: ‘period, beginning. with, = 
ie date of the permit, and again at the end of the first year of the = 
cae roe of the permit, ait final DIV6E of water development and reclama--._ Coa 


er of an ‘association: ob. permittees, onust. ‘file in 1 ‘the. proper Tocal. tain de os 
5 office a properly . executed affidavit, corroborated by at least two dis- >| nae 
“.... interested witnesses, having. knowledge. of the facts, showing. when. 
the work of exploration. was begun; in what manner-and,to what -_ 
“extent it. has been prosecuted, and. what results have been obtained. 
This: affidavit may. be made before | any,, officer authorized to 0 admin ae 

2 | iaos an, oath. Bee, however; ay ar. 9. ae a a a eae be eee a ree 


CONDITIONS | FOR. ‘PATENT, 


oe 4. (a1 Unless. = arate an: cetareion’ of time’ 5 ee par. 9) t ‘the Spee aes 

Cae LR rmittee ig allowed two years from the date of his*permit: in. which to 

eee complete the work of exploration, and whenever he shall within that” foe 

_ time. satisfactorily. establish. that sufficient water has been. discovered, Pe 
es developed, and. made. ‘permanently | available to. ‘produce a: profitable. Pe at 7 

hae agricultural: crop: other: than. native grasses, upon not:less:than' 200. 

>> acres of the land described i in the permit, he will be entitled to. patent. a 
-. for one-fourth: of the land embraced in the: ‘permit..No mere:per- 
ee functory Or: questionable: compliance with: the law. will. be accepted. ee : 
The best, and only conclusive evidence of a. sufficient. permanent water 
ae supply to. ‘produce. a" profitable agricultural. crop is: to. produce. fei iene 

hence, no patent. will be granted. until the full 20 acres have been. ~ 


cleared, leveled, ‘ditched, plowed,. fenced, and. an agricultural: crop. 


Beas actually. planted. and raised. by irrigation, all; in accordance with good’) 

oe farming: practice. - -The wells, pumps, or other. works: and. equipment — on 
Pa \ for the development. and supplying of water must. be of. a. permanent: oe 
and. dependable: character, , suitable ‘for: use. year after year. A de-oe : 
= tailéd’ statement. of costs of. irrigation and production of. crops | from 
2 gueh« water’ supply’ will ‘be: required; to- ‘this. end; accurate account = 
~*~ ghould be kept of such costs. No patent:can be: granted under the'act 
Ss f the cost- of irrigation from the: developed: water supply 3 is ‘practi-; 
- + gally prohibitive; the act’ requires a ‘successful development and: 00. 
a - demonstration» ‘of. the use of: subterranean “watery. as. s the principal a 
oo . es condition precedent. for patent. ee pugth sss 





(6) The land selected. for patent : Shall’ be j in’ <oompaét fotin: ‘soedeae oo _ 


i. ‘ = > ing ‘to legal subdivisions of the public-land surveys, if the land’ be i Gd 
oe saroeya, ‘Tf ‘the. Jand be. Seconbiace the permite? may) i AY oe 





















oe | DECISIONS RELATING ‘TO. TEE PUBLIC LANDS. 


at trae : daring the life: at his. perm, ‘apply. to: ‘the: United. States 4 sur- gees 
. -yeyor general for the State of Nevada, for a survey: of the Jand for cee 
_. which he intends to make. application for-patent. . The « surveyor gen- © 
eral will: ‘theretpon.. make an. estimate of the. cost - and: ‘call on the. 
eae permittee. for a. deposit. of: the amount. of the estimate... If the. de- - 
-.. sposit amade. should. prove insufficient, an additional deposit: will be. 
eee - oalled. for. Tf the applicant has not, taken steps. to. Proctize:s a. atexey i a 
cee and exuniined an. same is asad i. dstistactory: ind: acceptable, and i im: 
the meantime -the. public-land system. of. surveys has not been ex-. 
ee onearee over the Jands i in n questions call will be made ¢ on. the. permite 


me a W. Nhsrever ale, ice official: survey aul be! an. 'ortencion. pk Se 
a ‘the regular: system of. township surveys; in. which. case. the: selection: anne 
efor: patent. must be conformed to the Tegal. subdivisions of ‘such a 
survey. ag. ea a s re Re 

LP Ee)- The act provides that. alle oninee ade a patents iad | ups ee 

- der. its provisions. shall be. subject: to: and: ‘contain : a reservation: to ee. 

~ the: United States of all the coal and other valuable minerals.in-the °° 
Jands: entered and: patented, Apgethen with the: Fight to - prospect: for, oe 

* mine, and remove the same. | ae Beg AS 
.(d)/.On the issuance of patent, the remaining area, a within thie limits’ es 

7 of. the Jand. embraced in. the. permit: will thereafter: be: ‘subject: toa es 
~.. entry and, disposal only. under the act of May. 20,1862. (sec..2989,.. 0 
Uo. Rev. Stat.),. entitled. “An act: to. secure. homesteads to: actual a 
settlers 9 on. the * Buble, domain? and: amendments thereto, | in: areas — gn 





“FIN AL PRO OF, 


ea 3. a. Final Seae of the a Bincovery, developments aad davailability oes 
oe of sufficient. water: to. justify patent; may be made by the permittee, === 
eon ord in case: of his death, , by his heirs, executors, or. administrators, Or 8 et. 
pers a in case the permnittes 4 is: an association of individuals, by: any. ay member ora 








ee BS. S heperberars defined; ie must: be eae within two. years after. the ie 
- date of the. permit ;. but. an additional. period, not to exceed-one year, - 
Cokes! may, upon: proper: showing, ‘be allowed. within which to make. Whe: 
ae - -Fequired. proof. of. actual’ irrigation-. and cultivation. = es 
0 (b) When: a. permittee. has: reclaimed the land aa ‘is. : ready. too 
: male, final proof, he. should. apply to:the register and receiver: for- a: 
| notice. ‘of intention’ ‘to make: such: ‘proof. This notice: must. ‘contain’ a» 
“Somplete description of the land selected: aby. him: for pean and: a 














Le 7 ee Me souiall lanier of the: ‘pein and” ‘name: of ‘thé laiinant?: Tt ane 
~- ‘also-show- when, where, and. before whom: the: proof is to be made, on 
> Four :witnesses may. be named ‘in the notice, two of: whom must! be 0. 
— used‘in making’ ‘proof. : ‘Care should: ‘be exercised to'seléct ‘as’ ‘witnesses | oe 
ie ~persons’ whovare: familiar, from: personal observation, with’ the: larid _ 
-. dn question-and ‘with what has. been'done by the. claimant toward're. 
- °~ “elaiming and: improving it: Care should*also be taken to‘ascertain = 
: _ definitely the names’ and. addresses ‘of. the’ “propodest witnesses, ‘SO 5 that a . ee 


a oo they may: correctly’ appear’ in:the notice, ay EEG, 
“£8( ey? “This: notice must:‘be: ‘published orice. a ‘week: for fives sitccessive ae & : 


on owe! in a newspaper: of established’ character’ ‘and: general citculation ~ oo 
cy ee “published nearest'the land, and’ it must: also: be. posted ‘ina’ conspict- nad 
_ +. -ous‘place in the local Jand office for the same period. of tine. The: Pera ee 
mittee must’ pay: the cost of the publication, putiit is the: duty of repis- 
‘ters. to"procure the: publication ‘of proper final- proof notice,and regis- 
ters should accordingly exercise the utmost caré in that behalf. The: 
date. fixed: for’ the: taking: of the. proof, must’ be at least. 30 days: after _ i 
the date of first. publication. ‘Proof of publication. must. be made by 
- the. affidavit’ of ‘the: publisher of the newspaper or: by ‘some’ one : au a 


y : thorized to: act: for ‘him. “hs: register’ will: seoety | ‘to’ the.  psting’ of oe 
- the notice in the local: office. 


(a) ‘On the: day: ‘set ‘in’ ‘the notice: (ori in’ (the: case! 5s 6 accident: or 





: ‘san voidable delay, within. 10. days thereafter): and at the place’ and oo 


. before the officer: designated; ‘the claimant will appear. with two'of the 


_ witnesses:named in’ the. notice and make ‘proof of’ the’ reclamation of 
the land:: The’ testimony Of each claimant’ should be taken. separately 


cand’ apart: from and not ‘within. the hearing of: either of his witriesses, - - ; 


‘and: the testimony of each witness” should” be: taken separately ‘and 


oe apart. from. and not. within the hearing of either: the. applicant: or of - : Poe 
» any other witness; and both. the applicant and each of the -witnesses 


' should be required to state,. in and as part. of the final- proof testi- 


axe mony given by” them. that. they have: given: ‘such: ‘testimony: without S : 
~o cany actual’ knowledge of ay Statement: i made in Y the Sea of : 2 


- ‘either, of the others. a | Co 
“n(e). Final’ proof may “bé ‘inidé, Batons he: rogistét! anid: receiver. Of ... ae 


i os lhe: land: ‘district. in ‘which. the. land 1s” located, Or: ‘before™ ae ‘United. 
oe) “States? commissioner, Or a judge or clerk: of. a. ‘Soutt of record iii the. 
-- Seountiy or land: disttict in which the land is'situated: “The: ‘only’ con- a 
oS dition permitting the taking of: such evidence outside the: proper: land «| oe a 
~~ ‘district is where. the county in. which the: land is-situated ‘lies partly. oo 
qn -two'or more land districts, in which case ‘stich’: evidencé’ may be 
. :taken: anywhere: in- the. county: In case. the: ‘pr ‘oof : ‘be ‘taker ‘outside 2 
os. tthe county’ ‘wherein: the: Jand lies, then; unless ‘it was: taken’ beforé® ithe oe 





= es Peper register or receiver, » the. applicant or r enbrymaiin’ ‘must: ‘show DY ce 









- ~~ place « of business; in the land district, is nearest’ to or most accessible. — 
ab from: the land 3 in kianeetions ‘Forms of final ae oof, will be ADenished: 
ae A due. time. ee ; Cee ret tee ae 





oo DECISIONS: ‘RELATING TO. THE PUBLIO! LANDS. 





oo hi al affidavit ib think this qualified: ‘officer. employed was “thie! ‘one: abe 


oO EXTENSIONS OF TIME, 


The: ace of # September : 22, 1992 (42 Stat., 4012), paciorins: ee 


oe i 5 "allinranies under. certain: gonditions. of an. extension. of -time: fora 0, 
ne ek period. not exceeding. two. years for: the beginning. recommencement, ames 
“or completion of the work of water ‘development: and the submission 

on of final proof. of reclamation. This does not. mean that. the exten- a ae 
oo, — ‘sion. will: be. granted asa matter of. course, and applications: for. exX- neem a 
tension. will not. be. granted. unless: it be. clearly. shown: that. the. 0: 
| > failure to: eomplete the work: of exploration. and water. development eve Orr 





“or of reclamation, as the case may be, within the ‘required period was 


as due to:no fault on: the part: of the permittee: but to some. unavoidable — ee 


a delay for which he 1 was. not. reeponsible and could not. have re readily. oe . 


. foreseen. - 


eae parmiltee, ao. ee to als spplication for exténgion ok ae oe 

-. time should file with the register and receiver. an.affidavit setting amie le be 
forth fully. the. facts, showing how and why he has been ‘prevented a pee 

from beginning or. ‘completing the work of water. development. and yp a 


s making” final : proof, within: the regular period. This affidavit. may: 


be subscribed and sworn te before any officer authorized to admin-- = 
ister oaths. and having: an. offieial: seal, and must. be corroborated by. oe 
- at least two witnesses. who have personal. kmowledge of the: facts... 
The register and receiver after carefully considering: all the fate. 
= -will forward the. applfention: to thie: General Land Office with Appro- eA 
‘priate recommendation... : eee 
‘The. register. ‘and: receiver are rétubhed i S cuspend any iy applivation °° 22) 


-  for.extension of time if they. consider the affidavits defective in: form. ae 


: ‘or. substance and to allow the: applicant: 30. days to make such. amend- nO EERES : . 
ments therein as: may’ be: deemed necessary to. remove. the defects ~ Foose 


os or to’ file: exceptions: to. the: -requirements: made,’ advising: him: thath i be 
es - upon: his failure to take: any” action: within the time: specified Appros Se ee = 


: ae priate: recommendation | will’ be made. After. the ™ expiration’ of fae 
Sos the: time thus’ “granted. the: original application | and: the amended. 
2. affidavits or exceptions, as the case may be, together withthe proper 
a ee and. tecpunienidations;: will: be transmitted: to ‘the General 









Poti es 





ee in. dcoordanes: with. the. Rules of ‘Practise s go. Peak as 3 appliéable:: : 
/ .. preference right, however. ean. be- gained by. such. contest: or: protest, eee 
but if successful. the entire area embraced in:the permit: will. revert. = 
-. "to the public domain and the. land will be ubjent to the amen 

a pablo land Taw. oo ey | ae me 
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No . 


“Gro. R Wicd ae 
- Acting Commissioner. 


| Approved: oe ee ee ae te ie 
“BE WC. Fu INNEY. osha est a7 oo Be Ge 


First Assistant : Seore etary. 


| "Fone A 
- ABPLICATION FOR PERMIT. 


(at of et. 22, 1919 Stat. 298.) 


“Application 1 AND > Aveipavin, 


"(Applicant must alate. ehiether. ‘ative: ‘born’ ‘or. naturalized. > See: par. 3b.) 





"United States Land ates _ : - : : 
Serial Number22-22--0 2. i 
_‘Receipt dee onto rara eee 


oe : ee eee - (male or ‘femile) ao ee = - 


se pies of the United States, of the age: of ----2-.. _ years, do. Pateby eee 
-. apply for-a-permit under the act of October § 22, 1919 (41. Stat. 298), © 
to. drill or otherwise. explore for water. peneatl: the surface of: the 2 8 
Cee . following-described land in the. e-county of senate noe he » State eet ae 
ae a Neeie to wit ae sae Bd), ee eye ee ae 


NT is ee ERS Stn 5 Ae ite Me at Oe Ne a ey ie og ie at es eS og EES Eee Se tea GT 2S ens Sy BONS oes ye” ORS SR Sd Ae pe ate a gad aay iS 


Slat: 
we et ee et en Se er ee ere eS ence 











>and in support. of this application. Ido’ Gislenay swear-that, I ae ee 
ie not’ heretofore been granted. a: permit: under: this act: within: ‘an-area 0: 
.... of forty miles square, in the approximate: center: of: which: the Jando 
’_. described in. this application is-located, and have:no- application for 
such a. permit: pending: ‘at. this time, ‘except Permit: No. 
ope iad yaer has any. permit, ‘covering: lands: sithin: the — era 
> State of Nevada, heretofore issued to: me: under: this: act, been. can- Ee 
 -eeled for. failure. to. comply. with its provisions ; that this application’ ie 
ieee C) honestly. and in good faith made for the purpose “of reclamation — i 
eos rs! and. cultivation, and not for the benefit of any other ‘person, corpora- 
ian Bom, or syndicate ; that. it is my: intention to begin. active. operations any oe 
oe Jooking to the development of the subterranean waters.of the lands. - 
ee Sesgribed : within: six. months from the date of the ® approval. 0 of this: ae 


yissued - oe 





a _ DECISIONS RELATING TO. TRE PUBLIC LANDS, re 887, ave & 





Deda nplibition: sha thet issuance or a: eet ead to. conduct sich opera- nae ne 
- tions in good faith and with reasonable diligence until water has... 
. been. developed i in. quantity sufficient for the practical irrigation of... 
not! less than twenty acres of said land, or until‘the date of. expira- 0 
eh ‘tion of. the. permit, unless it ‘shall be, sooner satisfactorily | demon- oe —— i 
_ strated that the development | of subterranean water. for. irrigation of. = 
said land is impracticable; that. will honestly, endeavor to. comply aoe . 
: og with all other: ‘requirements of the act under: which this application ;- a oe 
is filed and with the terms and. conditions of the permit if issued; 
coe ‘that. the facts herein stated are: based on my ‘personal knoWledge. of ee 
[ @ihe conditions obtaining with respect. to the land herein described; ne ee 
“... and to the best of my knowledge and belief said land is unreserved, Py te 
ae ‘unappropriated,; honmineral, . nontimbered - public ‘land - of thes a 
~~ United States, not known to be susceptible of successful irrigation, 9 
a ab ipeass able cost from: any known source: of water "supply that ie 
one: it. As Sanaa nnn nnn nnn Be ain, ee as oe a, Pe hoses . 


oe " Subseribed and. sworn +6 s before me at my. office, at were oo 
oo ae ei eee - County; within the Sgchuseki5. Li land: dist, et Bea 
so fly hn 2 dag Of ata y Wess 


“(Obie designation. a) 


Forme B 
Oe eae “CORROBORATING AFFIDAVIT, | : | 
| (Required only. in cases ; where land | applied f for has not been designated. : 
) ” County of hi : é ian oe eae 
a “The undersigned citizens of .--------+-<---- : County: ihe else ae 
s oo ae State of Nevada, being duly sworn Sader oath: according too 
~~~. law each-for himself and. not one for the other, deposes and says that 9 
~~ he has personally examined the land: deseribad | in the within applica. 9 
aes tion. of pigeon eee area fora ‘permit. under the act of. October 99. -T919 eee 
a (41 Stat 243), to. explore for subterranean waters: on ‘said. land: Se eee 
_.. that he has read the foregoing application and affidavit: and imews nadine | 
ie 7 es contents thereof, and. that the same is true to the best. OFS pS 


ames 


81 751°—22—vox 4922 








fe BBB _DECISIONS ‘RELATING TO THE PUBLIC LANDS. oS fyOng ee 


a ac Stat., 208-5.) 


UTS. 9). 





5 AN. Act. To. encourage tite reclamation of. certain. anid lands ‘in the State of. “Nevada, and” ie ie 


for other purposes, 


‘Be ae bhadtedl. by the Sone and House. of Repremiiniines a ‘he ae ee 


n yy United States of America i in, Congress assembled, ‘That the’ Secretary. an 2 ee 
Of the Interior is hereby’ authorized. to grant. to any. citizen of the | 


United States, or to any. association. of such. citizens, a permit, which - = 


shall. give the exclusive right, fora ‘period. not. exceeding two years, ioe 
~~ to drill or otherwise explore for water beneath the surface of not ex- 00 
: ceeding” two. thousand five. hundred and sixty acres of ‘unreserved, e a 
io _ unappropriated, nonmineral, nontimbered public lands of:the United: oe 
ia States in. the State. of Nevada, not known to. be susceptible of suc-- ar 

= cessful | irrigation. at a. reasonable cost. from any. known source of © | 


water supply : Provided, however, That not more. than. one. ‘such per- ee 


mit shall be issued. to- the’ same citizen or the same association of | ; 
citizens within. an area of: forty miles square? And: provided further, 


_. .» hat said land shall not ‘be fenced or otherwise. exclusively used by — = 
_ the permittee except as herein provided: And provided further, That 
said land shall-theretofore have been designated by the Secretary: Of: 


: , the: Interior ag subject. to. disposal: under the provisions of this act. 
~ Suc. 2. That the Secretary of the Interior is hereby authorized, on - 
: application. or otherwise, to. designate the lands subject to disposal | 
a under the pr ovisions. of this act: Provided, howe ver, That. where any 


_. person or association: qualified to receive a- permit. nade the provi- ae 
~ . gions of this act shall make. application. for such permit upon Jand ~ 
a which has not. been designated as subject. to. disposal under the. 

a provisions of this act (provided said. application i 1s accompanied and ~ 


: — supported’ by properly” corroborated affidavit of the applicant, in’: ve 
- duplicate, showing prima facie that the land applied for is of the =~ 


character contemplated -by this act), such. application, together with: | 


a the regular fees and commissions, shall be. received. by: the register - 


and receiver of the land district in which said. land is located-and =. 
~. suspended. until it: shall have been determined by the Secretary Gf 
_. the Interior. whether said. land is actually of that character. That =. 
. during such suspension the land described in the application shall ~ 
~~ not be disposed of; and TE: the land shall be designated under. this... oe 
“>. aet, then such application shall ‘be allowed ; otherwise it shall fe ao aes 


‘ "rejected, subject to appeal. i oe 
Sze. Be That: any qualified: ‘ipplicént 3 for a “potiit ndee Eachon. 1. ag ses 





ae of this act shall-file with the register or receiver of the land: district ue 
en aed - in which said land is located the. application for such: “permit. and 2. 
. ao oe shall. make and subscribe. before the proper officer and. file with. ‘sald. oe = 
Seer ee "register ¢ or receiver an affidavit that such application 3 is honestly and. oe 





2 Ao "DECISIONS RELATING TO THE PUBLIC LANDS. 





“i ein. good faith eae for: the purposeof reclamation ond southeast Rn 
: and not. for. the benefit: of any other. person ‘or. corporation, and that ee 
the: applicant is not. acting as agent for any person, corporation; or 
_ syndicate in making: such. application, nor in collusion with any = 
“> person, corporation, ‘or syndicate to give them the benefit of the land =. 
-- applied for or any part thereof, and ‘that. the applicant. will faiths: %2 2 
. fully-and honestly endeavor to. comply. with. all of the requirements re 
of this act, and shall pay to said. register and receiver. a filing fee-of 
-..1 cent per acre for each acre of land: embraced. i in said application, ee 
-» and such applicant shall then’ be entitled to receive such permit after: 2.2 5°02" 
the lands embraced therein: are je detaantod as 6 provided i in Section. 2 sik Pen : 
| this: act: ae Ss ee ee 
. “SEe. & That idk: a conn shiall be ‘upon. condition: thai: a per® oe 
“mittee shall begin: operations for the development of under ground re 
waters. within six months from the date of the permit: and. continue» ee 
such operations with reasonable diligence until water has been dis. - © - 
~” covered-in the quantity hereinafter described, or until the date’of >": © )).0>% 
the expiration of the permit. Upon. the presentation at. any time of > 
"proof satisfactory to the Secretary of the Interior that any: permittee eee 
igs not conducting : such. operations in ‘good. faith: and. with reasonable. ee 
oe diligence, or has violated any -of the terms: of the permit, ‘the’ Secre- - Se 
tary shall forthwith cancel such per mit, and. such pesieatiae: shall’ ok 


he not again be granted a. permit under this act. 


Suc. 5: That on establishing’ at any. time ana two: years feo Coe eae: 
the date of the ‘permit to the: satisfaction of: the: Secretary of the coe 
' Interior that. ‘underground waters in sufficient. quantity. to ‘produce Ne 
- ata. profit, agricultural crops other than native grasses upon ‘not less. - 
than. twenty acres of land has been discovered | and developed and - : 
rendered available for such use within ‘the limits of the Jandem- -  s 
braced in any permit the said. permittee shall ‘be entitled’ to.a, patent _ ae 
“for: one-fourth of the: land embraced in the’ permit, such area to:be 
.-gelected by. the permittee i in compact. form according to the legal sub- ae 
ger, _ divisions of the. publie land surveys 1f the land be ‘surveyed, or to be-— oes me 
ate surveyed at: his expense under rules: and. regulations” established. by ee 


ae : : the Secretary: -of the Interior if located: on. unsurveyed land.. 


. Suc. 6. That the remaining area. within the limits of the. jand’ em- ray | 
ae Gael in. any. such’ permit. shall. thereafter be: subject: to. entry” ands 20. 8s, 
= "disposal: only under An act: to secure: homesteads. to actual: settlers — : oe 
ae on the, publie. domain,” approved. May 20, 1862, and amendments er 


ae - thereto, known as.the one-hundred-and- -sixty-acre homestead: act. 





ego SEC. | ‘That the receipts obtained from the sale of lands under ee 
ue a the. provisions: of. section: 6 hereof. shall be: paid into;. reserved, and Us Sea aia 
ee “appropriated: asa ‘part: of. the reclamation. fund. created. by the act cof e Mena. Soe 
= ae . : Congres. approved vu une, AG 1902, known as the reclamation act. coe ea 
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ee Be “That all aires ae. and patents: ested: whder the pro- og _ 


es erie of this act shall .be subject to and-contain a reservation to the 

i. oo United: States of all the coal and other valuable. minerals i inthe lands ‘ 
caer, 0 entered. and ‘patented, together with the right. to prospect Tor A 

°. *> mine, and remove the same. ‘The coal and. other valuable. mineral — 

ree “deposits: in ‘such lands. shall. be subject to. disposal by the United =. 

cS eg "States i in accor dance with the provisions of the coal and. mineral land = 

0 . Jaavs 3 in force at. the time of. such disposal. Any. person. qualified. to : poe 

. . >>. Jocate and enter the coal or. other mineral deposits, or having the ~ 00. 

-.-. zight to: mine and remove the same under the laws: of the United . Be 

coe States, shall: have. the. right at all times to. enter ‘upon: the lands: en- 

. 7 i : tered. or patented, as. provided. by this act, for the purpose of ‘pros- a ban 
oo petting for coal or other mineral therein, ‘provided he shall not in- — 

_ jure, damage, or destroy the permanent improvements of the entry- 

man: or. patentee, and. shall. be liable to. and. shall compensate the Oe 

ne ‘entryman: or. ‘patentee for all damages tothe crops on such lands by 


| ~ yeason of such’ prospecting.» “Any. person who has acquired. from. - 


a - the United States the coal or other mineral deposits in any ‘such | - 
~ Jand, or the. right to mine or remove the same, may reenter and 


* Occupy. so much of the surface thereof: as. may be required. for all 2-0: 
purposes. reasonably incident. to the mining or removal of the coal | or. 
other minerals, first, upon securing the written consent or walver of | 


the homestead entryman. or patentee; ‘second, upon’ payment of the 


| damages. to crops. or other. tangible improvements. to the owner 


| thereof, where agreement may be had as to the amount thereof; or 


third, in lieu of either of. the. foregoing provisions, upon the exe- 
| ‘eution: ofa good and suflicient bond, or: undertaking. to. the United . 
_ States for the.use-and benefit of the entryman or owner of the land, - 


“to secure the payment. of. such damages to the. crops or tangible i im- 


a. _ provements of the entryman. or owner, as may be determined and 


- fixed in an. action brought upon the bond or undertaking i in a court 
oe Vof competent jurisdiction against the principal and sureties thereon, _ 


aii A 


such bond or undertaking to be in form and in accordance with =. 
rules and regulations prescribed by the Secretary of the Interior and 
to be filed with. and. approved by the register and receiver of the ee 
Ae | local: land. office of the district. wherein: the. land is ‘situate, “subject aoe 
a appeal to the Commissioner of the General Land Office : Prootded: ee 
That all. patents issued for the coal or other mineral. deposits. therein eR 
= reserved shall contain appropriate | notations declaring them. to be. _ 
ae. subject to the. provisions of this act: with. refere ence e to the > disposition, ae 
ae occupancy, and. use of the surface. of the land. a a oaae 
2. Spo. 9. ‘That the Secretary of the Tntarion | is- authorised: to pre- a a 
oe ‘seribe the. Maree and aS oper. rules and regulations : and to do 0 ‘any ee 
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ane al things necessary to. 0. Carry out and | accomplish t the purposes: of ee 
this. act. ; , we 7 Napanee 
«Approved, October 22, 1919, 


.* a 


(a Stat, 1012. 1: 





[s. 2988, ie 


AN ACT: To authorize. the Secretary: " the: Tnteriot: to. Brant: extensions of time: umdee 
’ permits for the. Gey oomiens of haere! kore waters within the. State of Névada,: and 
for other. Purposes. . ee eee 7 
“Be it enacted. 7 y the ‘Sonate ne Hoi ouse a of Representatiies es the: ‘: 
: Dnited States. of. America in Congress. assembled, ‘That .the Seore- . | 
tary of the Interior : may, if he shall. find that. any permittee has been 
unable, with the. exercise of. diligence, | to begin or continue. opera- - ; 
tions for the development of underground waters within ‘the. time _ 
Jpresetibed. by. sections. 4. and. ‘5. of ‘the.act of Congress appeoeed” 
~ October 22, -1919° (Forty- first Statutes, page: 295), extend the time | 
_ for the beginning, recommencement, or. completion of the said opera- iS ees 
tions. described in: said. sections for. such. ‘time, not. seceiting: two. 
years, and. upon: such: conditions as he. shall Prescribe. | 
Approved, ‘September. 22, 1922. Ci Bia 





- STATE oF ‘COLORADO. (ON REMEARING), 


“Decided : N vovember rh: 1928. 
Sextoor: didn stuvervEeres Rronns—Cosnarssionte oF THE Gena. Laxp 
OFFICE—SURVEYOR GENERAL, Uist yage Be, Seer te ig fa ef 
“The. question’: whether: or not: ‘the ‘title: ee designated’ Pane sections. ‘upon - 
.suryey. thereof vests: in ‘a State, -1s_ to. be determined. as, of the date: of the 
_ acceptance: of-the. plat by the Commissioner: of: the General Land Office, and 
not the date of. its approval. by: the. surveyor. general... 





“'ScH0or ‘Lanp—Ispennrry—SuceovioN—P arewp—Usroreat, 


The designation: by. ‘a. ‘State: of Jands ‘within a specific Setiool: section : as: the 
basis. of. its selection. of other Jands. as, indemnity, and its failure to. oppose» 
~ the: entry. and patenting of the lands. so olen danas it from subsequently . 
» asserting title: to the base lands.” | CS FA Cee Ea ee Pa oe 








| _ Coun Deciéron Cirep: ‘AND. APPLIED, : ge ee 2 ae 
Case of United States %. ‘Morrison (2a t U. Sy (192), ¢ cited and 1 applied. 





| Foor, First ‘Assistant ‘Secretary: Be ee ee Crea Bae oe renee 

“By. the act of: March: 8,.1875: ( 18 Stat, 474), dhe 2 unidisposed'o obs non: . . 
rninarak lands in all: sections: 16 and 36 in the State of Colorado. were 
granted t to that State i in aid tof. its publics schools, and ity was. S given the 








en 
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gs Girther right to sélect and take title to lands § in other seckions: in ict ghee 
meer such tracts in sections 16 and 36 as had been disposed of. or were Sane 

- mineral in. character. The State’s title to such of these lands as were 
cee -unsurveyed at the date of its admission into the Union did not, how- - 
>. - ever, -vest in it until after they had been later surveyed, and not then = 
| * until the plat. of their survey. had: been approved. see F. A. a Hyde. tae 


and Company (48 L. D., 132. ).. De ns, 
. The lands now embraced i in See. 16, T. a N., R: 86 Ww, ‘eth Pp. M. baa 


“PAL oS Shere. involved, were while. unsurveyed, ‘embraced: in the Ute Indian ae 
7 . ~. Reservation from ‘November. 22, 187 5, to. August 4, 1882, when. they 
oa _ were eliminated arom fhe: ‘reservation. and restored to the: ha cae + Bs 


~The plat of. the s ‘survey “of that section was. s appioved ie the: sur- - Boe, 


; eae veyor general on: March 23, 1905, accepted by the Commissioner a 
of the. General Land Office November 1, 1906, and filed in the local ee ee 


ae . office. February 6, 1907; and. on July 26, 1906, the section was em- 
soe braced in a ‘temporary coal land: withdrawal: which was: made per- 
. manent, by 1 the Executive order. issued. July. 7, 1910; under the act of oe 


- ee une 25,1910 (36 Stat., 847), and it is still so: withdrawn, . 7 
of VATE these: lands in. question are now embraced 3 in. entries and oat 
. ents: made and’ issued -as_ follows: ‘a: desert-land entry, Glenwood 
01208, made by one ‘Sutherlin i in 1905, “which: was: later: patented ; a 


homestead: entry, 06467 5. es desert- land. entry, 06505; and an: isolated - - 


_ tract purchase,. 09656; were all made by. Hans Flaatten, the first: two 


on July: 16 and 29, 1912, and the- other ‘September 29,1916: A 


3 patent issued under the isolated tract entry. in 1917,.a final: certificate | 
under the homestead’ entry in. 1918, and the present status of!the . 


| - ; desert. entry. of Flaatten-will be retemed: to later on in this: decision. 
oe The parts” of this. section not included : in the entries: already. men- 
“= tioned are now. embraced in the homestead ‘entry. 07273. patented in 


“1919, and in pending homestead entries. o11157 and 017 160 made . oe 


oe “1918 and 1919, ‘respectively, by other: persons... ae 
All the Seal’ subdivisions in this: section were. een as paces ines 





¥ ka fe Hew of a like number of tracts: embraced in the State of Colorado’ g. - ae 
ae school’ land indemnity: selection. list. No. 3; “serialized | as Leadville > a 
O19, ‘filed. June 21, 1917, in which the hae tracts were represented eee 


7 as. being embraced in “ ‘sattlerents ” ”: and by its decision of August nee Ae 


le 97,1921, the General Land: Office-in effect held that Flaatten’sdesert. 
- Oe eae: should be canceled and the selection. rejected. for the reason 
eee that the title. to this section vested i in. the State upon, the approval Of. Fa, 
oo the plat’of survey on March 23, 1905, and-before any of the entries) | 
pe Pa Be umentioned were applied f for « or r allowed. On Flatten’ S : appeal from ee a sk 
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8. 


i ; | : that aeGon this Department; by. its decision. of Rs ve 26, ‘1999, acces ; a a 
oy ~ that the State be notified. that: if it failed to timely shiow cause to. the Ee : : : 
contrary, its ‘selection would be approved and Flaatten’s entry sus- 


_~ tained: on t the. ground that the. facts. recited ‘in. that. decision. showed. i ee 
-... ‘that the base land: was so for mineral i in | character as to exclude at ea 
~. from the: grant to.the State. fag nee : pi a ee 
-. After receiving notice of the aoe the: State’ Ss cd prasntatives eee 


oleae an amendment. of its selection ‘list. by substituting other. lands ee ee 
i Be bases in place: of the lands in the-section 16 here involved, asserted: fete 
title to the whole of ‘that: section: 16, and. demanded the. immediate ee koe 
oe. cancellation of. all the patents and anisios mentioned above. This. eee 
_-. demand was’ treated by the General: Land. Office: asa-motion fora 
ae rehearing, and. forwarded to. this Deparment | for its consideration oe ae 


| This: contention: ‘can ‘not: ‘be sustained fot the: reason nahar this iad eee 


as ae withdrawn on J uly 26, 1906, before the title to it could have oe 
pas vested. in the State. by. the acceptances’ of the plat. by the Commis- a 
bY sad sioner of the General Land Office on. November. 1,1906,and the land ~ ee 
ant was, ‘therefore, assignable. as: ‘the: bases. of. indemnity. school: land oe 
i -selections -at’ the. time it: was so’ “assigned, under :the ‘doctrine BNE Gr PE 
ee ~ nounced in the. kindred. case, ‘United States” wv. ‘Morrison. (240 UL age : ee ce 
; pot ee 192), where it was held. that: the. State of: ‘Oregon’ Ss title to cimiler ey ea 
ee aes Tands ‘did not vest in it until uae ‘acceptance of the plat by’ the oe oe 


aba ees 


For. the reason given, ie motion for hese is ‘denied. 





~ Moreover, by: its assignment of these tracts as bases of ihe sie: ee. 


. : : Gone @nimied : in its list and. by its failure to: oppose the claims of the . — : “ : * 
- several entrymen, the ee not. only admitted the validity. of the en eee 


- © egintiniie compliange’ with. the “requireinents: of the: Jaw, canned the aso 
_. Land Department to issue ‘patents upon some of said entries;andin- 
-. duced the later allowance of other entries. This is not only apparent ~ oe 
-- from what has already been stated herein, but.isshown in.communi- 
~~" ¢ations with the record, in. which the State Land Commissioner, Conn Ey 
er ae speaking through. its register . and engineer, said in effect that itas- 
no ~ -gerted no. interest in the land and urged. carly action. looking to the ee a —s : 
oe - patenting of Flaatten’s entry,.and the approval of the State selec eS 
oe. _ tion list. ‘See, in this connection, cases of ‘Michael Dermody, on. Téa 
“ee wew (IL ee , 504) ; Gregg et al Oe “State of Colorado. 6H: De 
oe. 5B); Rice v. State of California (24 L: De , 14) ; Gates v. Rob 


ee L. D., kad oe and ayras ¢ G. peas (Ht L. D, 9 8), 
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es ee - oe Decided Vovembder 8, 1982, 


‘Repayment—On | “AND “Gas " Lanns—Pnosevorine | Penstrn—Averacarron— eee te 


Srarurss. 


An application for an’ esis and gas ‘prospecting. permit uidér-the’ act “of: Rabe - 
-ruary 25, 1920, is a filing: of the character. contemplated. as within the ‘scope pe rie 


- of the: provisions. of the repayment. act of March 26,. 1908... 


“RepAyaat—On AND Gas ‘Lanps—ProsPecrine Porurr—Fries—Sravures.. 


The rule, long and consistently adhered. to: Dy. the Department, that. where.‘ an . 
NS a application or ‘filing. under the public: land laws is held for. rejection for. | 
oie ae partial eonflict,. or. other. reason, except. fraud, the. applicant~is. privileged, tp 
-_ prior to allowance of the claim, to withdraw the application in toto without | 
_ -prejudicing his right under the act of March 26, 1908, to repayment of all 
_. . fees and commissions tendered. in connection ‘therewith, is applicable. with’ fa) 
a “equal force. and effect ‘to applications 1 Lor oll I prospecting. permits under the | 


ne act. of, February 25, 1920. 


Se Repavuent—On, AND Gas ‘Lanps—Prosrecr1na Penurt—Pans—Sraroms, 


The act of. February 25. 1920, ‘made no provision for forfeiture of moneys a 


pala in. connection with ‘prospecting permit applications, nor did it directly 


Or ‘indirectly. repeal or, modify: any: Tore of. the general, Tepayment ; 


“statutes then: in. force and effect. 


Accounrs Oz. AND Gas: Lanps—Pnosrucrine Puamrr—Fans. 


Paragraph 81 of the oil and. gas ‘regulations. of. March 117 1920, t promucaed: es 
‘pursuant to the authority. contained. in section 38 of. the act. of February 25, 


1920, was merely. intended. for~ the. administrative purpose of directing 
_ proper disposition. of. and accounting. for. moneys ‘paid in’ -eonnection | with 
applications for oil and gas prospecting permits, ‘and in that respect is to-be 


. deemed as merely sor enent to. ‘parsgraph: 85 of: the. gener al: Paceounie | 


- : circular of ‘August 9, 1918. . De de Se LS gi } 
‘Repayment—On AND ‘Gas Lanps—Prosprorine Pursrr—Frers. 


The, word. oe ‘earned us cas used. in paragraph. 31 of the ‘oil: and gas ‘regulations; 
ee approved. March 11, 1920, is not to be construed’ as barring the right to. 
ci or repayment under: the: general , repayment laws, of fees” ‘and commissions. 

a ‘paid. in connection with: applications: for oil. and. gas Drospecting erinits - | 


“under the act of February 25, 1920. 


: - DmpabrMentat DECISION. Grrep AND. ApPLIED. 


Case of H. Stella. Samuelson (46, L. D., 60), eltea and 1 applied. 


eo | Fvsey, F inst Aébsistant Secretary: 





Jobn J. Kotkin has: appealed - ani a digaen. of os y Coininigsionan: ne 


a , of. the. General Land. Office rendered. F ebruary. 9, 1922; denying. his ae 

eee application for repayment: of the fee. ($32): paid in. connection With 

-" his application for permit to prospect for oil and gas, filed. Octobes boas 
. 16, 1920, under, the act of February 25, 1920. (41 Stat., 437). or 

cee, For the purposes of this: decision, without setting forth in. io : 

tail the various-legal subdivisions involved, it suffices to state that. 

: ied ae for perme as originally 1 filed embraced 2563. AS acres. eB 














’ tiers ? 
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The applisation: for permit? was held: for rejection. for: condiict: for eas 


under any. of. the agricultural or other public. land laws. ° 


| “The: main: ‘issue. raised. by. the: appeal i is ‘whether fees. paid 3 in pie Se 
Se ‘nection with applications for. permits under the act of February, i ce 
Lo 1920, supra, are repayable under the. general repayment. laws: in ‘thes Lo 
Beta ta ee that the claim: presented otherwise comes within the provisions ne 
oe : of said laws, or ‘whether. as held: by the: decision below, paragraph 3h ys oie 
of the oil’ and gas regulations, hereinafter referred to, operates asa. 
eS bar to the adjudication: of the claim, under the a eeneral repayment, eran ee 
“Section 38. of ithe: act: of February 2 25, 1920, supra. provides— = : _ et 
See That, ‘until: otherwise provided, ‘the Secretary of. the Interior. shall. be author- oe on : 
oc eee ized. to. prescribe. fees. and: commissions to. be paid to the. registers. and receivers: - ee 
ae ot the United. States Jand offices on. account: of business transacted ‘under. nee oe 
aa aas “G provisions of this act. rc sae | | eis 
i ee Pursuant, to that oo its : Depaitingat by 1 jeeulivons 5 iiomwuk: ae ~ 
ee "Meer ard 1920. (47 L. D., 487, 461), prescribed’ the amount of fees © 
a. . A to. be ® paid i in “connection with applications for permit a and the mans oS 


: oe - the extent of approximately 1438 acres, which. were | embraced. Ae 


oe cian hands a preferred: right of appropriation’ ‘ander: the jesaing re 
- get.” Further objections. were. interposed. upon the ‘grounds: Phat re ee 
: ss 2 ieetkin failed to file certificate. of. naturalization and. that: the re 
eae - application for permit, as’ originally filed,. included Jands in excess Se 
of 2560 acres. . Thereafter Kotkin tendered a copy. se his: certificate — ee 
oe OF. ‘naturalization, and. on. November. 4, -1920, filed. a formal with- ; ee 
= drawal. of the application for ‘pertit in so far as ‘the tracts | in con- es 
cars flict: ‘were concerned. . ee. a eh 
ee . Thereafter, ‘prior: to the: Aliivlaions or ae oe “of the. “perniitt oe 
ee. tor the lesser area, Kotkin filed in the local. land office, November ees 
16, 1921, a. formal withdrawal: of his application | for. permit in, Mts) 
| ~ entirety, ‘accompanied BY. the application, for: Pepayment. here. in- Jo 
oe volved... | ce eg Ba 
The Department hae ‘nai fopealy. held thu. sale. an applications © Seen 
or. filing under the. public land laws, is held for rejection for, pare fee 
tial conflict, or other reason, except fraud; the applicant: may, prior coh eae 
0" ‘allowance’ of the. application, withdraw the application in tote, 
without. prejudicing his right to repayment under the act of. March, DA ote 
26, 1908 (85. Stat., 48), of all fees and commissions. tendered fi 
: -eonnection therewith, Respecting this. particular: feature. of the aoe 
"ease, no good, and sufficient reason : appears that would. warrant a 
| deviation’ from. this principle, long’ and consistently: followed, mote Sse 
| withstanding: that. the. filing here. involved- is an application. for 33 os, 
permit, as. distinguished. from - a filing, . Or ‘application ‘Tor: setts, ee 
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“ner of disposition thereof, said d regulations (Purngraph a1) 3) provide 


ang that— . 


| right filed in: the district: Tand: office in accor dance: with these regulations,. there 


| Broviasa by law. Rae Sete BE EN eg GE aR cal 


ing In’ effect, that the fees when tendered with an application for per- ¢ 


relief’ ‘provisions. of the general repayment statutes. 


- The Tepayment act of ‘March 26, 1908 (35 Stat., 48), provides— 7 - ae ee 


‘That where purchase jmoneys. and. commissions paid. under ‘any. ‘public. lan aoc ee ie 
“jaw have: been or- shall hereafter be. covered: into the. Treasury. of the United ee i 
- States under any application. to make any. filing, location; selection, entry, or oe 
_ proof, such purchase moneys and .commissions shall be. repaid to. the person’ 
= who made such. application, entry, or. proof,. or to his legal representatives, waa & 
all. cases where such application, entry, or proof has been or shall hereafter. - =" 
be rejected, and neither such. applicant nor his legal representatives shall have =~ 


. been guilty of “any. fraud or’ E atenpte fraud 3 in, connection with such applica- ea 
“tion, a 


“any ‘pa yments to the. United States under. the public. land laws: in. excess: of the. 


“amount he was lawfully required to -pay under such laws, such excess: shall | be ete 


repaid to such person or to: his legal representatives. 


JAn application for permit. is a filing of the. character in are de L on 


within the provisions of the act: of March. 26, 1908, supra. It fol- 2 
_ lows that the right to’ the return of the fees paid i in Sénnettiont there- 
with, ‘atter they. have been covered into the: Treasury. of the United 0:02: 
States, as in the instant case; 1s _Boverned by. the, provisions: of the. eee 


"repayment statute referred to. ee ee 


(a) For réceiving and Ree on each ‘aplication : for. a permit, Jeane, or. other ere 


shall. be. paid a fee of $2. for. each 160acres, or fraction thereof, ii such apple.) es: 
ation, but: such fee. inno ‘case to be: less: than $10, the same. to be paid by: the. 1 Se | 
applicant and. considered as: earned when paid, and to be- credited in equal ty ak 
“parts. on. the. Compensation of the register and receiver within the - limitations. oe 


~The ‘Comihisuionat i in 7 denying the jastant ere ‘gonstred para= ee ad 
igape 81 of the ‘regulations cited as an absolute bar to any right Of. 3. ae 
~ Yepayment. ander ‘the general repayment, statutes, the' decision hold- eae 


mit, were © “earned” “by® the local: ‘officers. for’. receiving. and acting - ee, os 
upon the ‘application, ‘irrespective . of whether the application. fore 2 

permit was proper: for allowance or, ‘without fault on the.part of the ~~." 
| /applicant, had been. rejected, the word “earned ”- in the. regulations arse 
shaving” been: construed. to mean “not repayable.” : ~The Department — . 
XS can not: concur. in. this construction. Jn the: event. that ‘Ait: ‘were. other- = ie nae 
“-Wwise,. the Department. “might: ‘designate by regulations that fees or. ae 
other mOneye paid under any. of the: public, land laws were to be cons 
sidered as “earned ” within the meaning of that. word as’ ‘construed, eee 
by. the. decision below, ‘thus nullifying. or ‘tendering inoperative the noe a 


SHC, 2, ‘That i in: ‘alc cases aneré. it shall : appear. to- the piaaction. ‘of the a ae aoe 
_ retary. of the Interior that any person has: heretofore, or shall hereafter. ‘make! 7.0.5 
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a. Phe act, ‘of February, D5: 1920, supra, “made no ) provision ee fore: : Sop es 
a feiture of any. or all. ‘moneys paid» in. connection: with applications re 
es, for, permit: filed thereunder, nor did it directly. or ‘indirectly. repeal. fetta 
a or modify any: provisions of the general repayment: statutes. then’ in’ ee ee 
=... force and effect. Secfion 28-of the act of ‘February 95, :1920, ‘gprs 
: Adorely: authorized the Secretary: of the Interior, until. otherwise: eS 
_ provided, tO: “prescribe the fees and commissions be paid.:to thes 8 0 
_ Tegisters and receivers. It follows that the. Department acted within 0.) poe 
the scope of. its. authority. i in fixing the amount. of the fees to be paid) 
ar by applicants, and. for’ administrative. “purposes . directing” by” such. ed ee 
eo regulation the manner. in: which the receiver of public 3 moneys was: to. & eee — 
ee account for the same to: the: Government; whether tobe carried: by its ae care 
_. him in his “ Unearned Account,” or as. & earned’ » and covered into 
os ~ the ‘Treasury of the United States. “It is clear that if. moneys. are, a 
: “earned.” in. ‘the: technical | sense of the regulation cite andes cone ecu: 
es ~strued. by the. Commissioner. +20 application. for. ‘repayment, could be: enc 
allowed, as such applications deal. solely. with: moneys. covered. into. ESBS 
the: Treasury. and, shereltey: ar “earned ” ae within: the. ee of that ee 


2. regulation. . 


In this connection it may ce ‘stated: that jemerephe 31 of the a ieee 
| lations cited is in ‘a measure supplemental to the general accounting: ee 

~ circular. prescribing “ “Methods of. keeping. records and. accounts re. 9° 
lating to the: public: ‘lands’ 7. (Circular No. 616, 46 L: D., 518, 533), ve ae 

| and. relates: to moneys. ‘disposition. of: which | ‘does. not. come. within. ae oe 
_the provisions of patagraph 85 of the general accounting ‘circular, eee 
- which latter: paragraph: specifies. the classes of. moneys: that may. ie ee 

~~ held by receivers in their “ ‘Unearned “Accounts,” as’ distinguished 
_ from: other moneys which, as. otherwise directed. by: said general ace) 


ae counting circular (No. 616) were.to be treated ag “ ‘earned? when.” _ 
ae received and ‘deposited t to ‘the. @ credit of the Treasurer of the United : 


Ce States.” 7 Seer : / 
os The: ‘Dapartinent has c on. ‘numerous occasions: eS eonteniod section 2 of ee 
oe oa act of March 26, 1908, supra, as applicable. to repayment of fees. - 
te > the. case: of H.. Stella Samuelean (46, L.D.,; , 60), without referring eee a ra 

Ge to numerous other’ decisions- iturin ‘the > Department citing. the ee 


a Loe case 0 of J ohn. Ard (45 L. D. , 828). held: 


are : oe it was. determined by the Department that ‘fees:é as. 5 Well as. a perenne. 3 es ae 
ie a “money and cominissions: were. repayable. under. the provisions of: said act, where. as - 
ane - the tract selected. and. intended to-be entered, was not subject to appropriation, oo “ 


oes 78 “ In such’ cases the entire. pay: ment. must be regar ‘ded as. in. excess of legal pes ace 








“S i ments | and thus within. the terms of the: second, section of the act. 


a follows that: the application for repayment ‘of. fees tnidesed i in a 


82 Boumection: with the ‘application for permit to prospect for’ oil: ‘and 2 
ee gas. should. have. been considered under the. general. repayment act. 
ae of March 26, 1908, ae and “appropriate action. taken n ereuipon = 














: eee DECISIONS: ‘RELATING TO THE. PUBLIC LANDS. " i “Trot, ae - 


in oe with the fant discloded: by the eed andi in adtie Hight” one 
Ce oe Or: the. various decisions heretofore rendered construing ‘said act. a : ‘ 
a ‘The ruling of the. Commissioner to the. effect. that. paragraph Cl eee 
of the regulations of March 11, 1920, supra, barred. any and all right: ee ae 
to. repayment. under the ‘general. repayment jaws. is reversed. and <3, ee 
| the case remanded for a in. 1 accordance with, the views : 
herein —— ee ea ee be hae EE os eo Brae 
| 


"TAXABILITY AND ALIENABILITY oF ALLOTTED CHEROKEE IN. 
, _DIAN LANDS. a 


- Opinion, November 18, 1922. 


“Inpran ‘LaNps—CHERonEE, ‘LaNps—ALIENATION—-ALLOTMENT.. we 
_ Restrictions against alienation on. land allotted. ‘to. Indians. are more aa the fae 
“nature of personal disabilities | imposed: on the: ‘allottee than. covenants — ee 
running with the land; a ‘matter of: petsonal p priv ilege. which Ce ane Poe a 
enlarge or restrict as and when it. sees fit. bas Ge ee By 
Inpray, LANDs—-CHEROKEE LANDS —ALIONATION-—-ALLOTMENT. ee ear. eek hse 
In the absence of specific legislation. by Congress. to. the conizsiry,. jands Pe 
“alloted in. severalty. toIndians are: “nontaxable prior to: the removal OE. ear 
“restr ictions. against. alienation,. even: though. the aoe period. of r exemp: : oe oa 
tion, originally provided for may: have expired. ae eat = a 
“Inpran Lanps—Cnvnoxsn LaNDS—ALIEN Avon —ATLOTMENT—VasTED Rents. 


While Congress may lengthen. or shorten. ‘the period. of: restrictions agatnst,” a oe 
alienation as and. when it may see fit so to do, yet the exemption from — shee 
“taxation for the prescribed period is a definite and fixed property ‘right;) 90 004 
“which having» once. ‘vested: in owe allottee; ‘Congress: can not thereafter — eee ; | 
alter. or take away. De A Ge ee a ee ek ly tee Pe ae ee a 

“pian ‘LANDS—FIVE. Crvitrzmp CPeroms—Atren atvon+—Aioracent—INDTAN ‘HOME- Gees i 
_ STEAD—ACT or May 27, 1908... Lh ee Se is tae aie a ee 

“While sections 1: and 4 of the: act. of May. 27, 1908, which, pirorded 2 for. the ee 

We allotment. of lands. to the ‘Five Civilized ‘Tribes, Temoved all: restrictions ve o 

“from. all. Jands,.. including. homesteads, allotted. ‘to. intermarried. whites, ~ Ee 
--freednien and mixed- bloods. having. Jess than one: ‘half Indian blood, mand. 
directed that’ all lands ‘from which the restrictions ‘shall have been re:. | 

a0 ‘moved: should. be’ ‘subject | to: taxation, ‘yet. the homesteads. held by’ the : 
a original allottees. are’ not subject: to. taxation. prior to. the. expiration. of 
... the: statutory period of exemption, and by the proviso to section: 9. of the. 

acts the restrictions are continued. ‘during. that period” as long as the title 

eae to such. lands remains ‘in ‘the hands | of. the full-blood Indian heirs of, such 








ss : 


| Boor, ‘Solicitors. : i Rag eid: dia a . 

-On the recommendation. oe the. Commiesignse of Tada “Affaire. : ie s 
you, have referred to me for consideration a communication in the =. 
nature of a: petition and brief from one R: J: Scott, Cherokee Indian. == 
residing. at: 5084: North 11th. Street, Muscogee,’ Oklahoma, involving: ee Je 
paint the question ¢ of fe taxability, and H ahenatality. 0 of: ‘lands: allotted c 2. 














ence i cra of the ‘Cherokes Tribe. The. Thdlan’- Office. requests ae 
a “piles as to what; action; if: any, should be taken in the matter. ee 
The issues here’ involved turn primarily on several lengthy statutes, a a 
ee ce pertinent . provisions. of which will shortly be considered: as. 
ae briefly as. possible; ‘but before. doing so, it may be. well. to first igen 
oe, ae “pose of one suggestion by. Mr. ‘Scott. wherein he urges the: ‘Secretary. a os 
“ofthe. Interior, under section 65 of the act of J ea I, 1902 aso Stat., ae te 
are 716, 725), to— ee eo ae | o oa pee 
issue: a restraining order. to. enjoin ‘and perpetually” testrain the. State pe OP 
‘County officials of the State of Oklahoma. from. assessing: or collecting any taxes” ee 
 on-any. allotted. lands. either. homesteads. ‘or ‘the ‘surplus. lands, and to quiet» a 
‘title to all tax deeds to. all land‘ that: has. been sold. for State. and ‘County Se 
~-taxes,: and. against. all other. ‘encumbrances, made either. oa or, oes ae eo 
| “untarily, while the title. rema’ ned in: ‘the original allottee. cease 


ae ae me "DECISIONS ‘RELATIN @. TO. THE PUBLIC: uANDS, eo Bao ae 







But. the section of. ‘the. statute referred to vests. no aaeh sathéetty ee : | 


See. 65. AU “things: necessary to. carry. ‘into. “effect the provisions ‘of ‘this ee 
act, not. otherwise herein. specifically provided. for, shall. be. done under he: 
authority and. direction of the Secretary. of the. Interior. . - | nea oe 
Nor. have: such: comprehensive | powers as. those relenred: to ‘by: Mr. 
-~ Scott been. conferred on: the Secretary. of. the Interior. elsewhere in - 
the act of J uly. 1, 1902, or in any: other. statute, whether relating to 
the | Indians or. otherwise, . “The: relief ‘sought, therefore, Af.to be. 
had at all, must come: through. the courts, but whether with or with- |» 
out the aid. of the Department. of J ustice rests i in the sound diseretion. , 


of the administrative officers in charge. _ 


As to the merits of the issue, the: lands Delbneine to ae: ‘Cherokee: | 
ic ‘Tribe have been allotted. i in severalty, pursuant to an agreement WIth: 4 
these Indians, as found in the act of July 1, 1902, supra. Wander: °° )7 
ap each member. received an allotment. of. land equal 3 in.value. to. 110 4 ee 
-- geres of the average allottable land of the Cherokee ‘Nation. Pere : 
ao Hy) ‘That act. further provides: a . 


Spo! 18. ‘Hach. ‘member of said tribe shall, at the. time. of ‘the. ‘selection’ of. ee 
oe “his allotment, designate. as a ‘homestead out of said allotment land equal'in =... > | 
oe value to forty. acres of the aver age allottable lands of the Cherokee Nation, as. 2, a 
“>. nearly“as.may be, which shall. be inalienable during the lifetime of the =~ 
es ~~ allottee,. not exceeding twenty- one. years: from the date of: the certificate. Oo EE BE 

allotment. _ Separate: certificate ‘shall issue ‘for said homestead. During the 9 == 
Dae daha time said. homestead: is held by the allottee” the same shall. be. nontaxable and). = re 
oa ‘shall not be liable for any. debt contracted by the owner thereot while 80 held ee « 
a “SEC. a: ‘Bands: allotted to ‘citizens “shall not in any manner “whatever or ak ee 
< a oe time be encumbered, taken, or sold to. secure’or satisfy any debt or obliga: Soo 
Sa _ ~ tion,» ‘or. be ‘alienated. ‘by- ‘the: allottee: or’ his. heirs; before the: expiration of ae 
a of five years from the alex of the ratification of this Act. er eee 


nee 





| . : or pene in | the Scoretary o: of this 5 Departiient.. ane section reads . o — 
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% 


sre. “4b. AW anas. ‘allotted to the. idembers Gf aid’ ‘tribe, ‘except :such ae eo 


ea: _ as is set aside. to: each for- a homestead as herein provided: shall be yaulenable “ : 


ie ne in. five. years after. issuance of patent. 


‘The remainder of each individual allotment,. over’ ae above the ae 


= : “iectiad, is commonly. referred. to as surplus, or ‘surplus. lands. Bs a 
- - By invoking that provision in section. 13, SUPTA, which directs that _ 2 


: during. the time the homestead 3 is held by the allottee it shall be non- ~ = 


‘ taxable and not liable for any debt contracted. by the allottee, and - 


— the one from section 14 which declares that 4 “lands allotted to citizens © see | 


# ~ shall not. in-any. manner. or at any. time. be encumbered, taken or 2g ae 


- sold,” ete., Mr. Scott. now urges that. all lands, both: homestead and "> 
| surplus, are exempt from. taxation, alienation or encumbrance.  <_ 

We are ‘not: justified, however, in thus selecting isolated clauses - 
from: the act in utter disregard of other. clauses of equal weight ‘and ~ 


: ae import, so as to thereby reach | a conclusion at’ variance with the plain. ete 


Le - jntendment of the law. ‘The statute must. be construed ‘as a. whole. 
cos (48 05 S., 611, 622), and in the light of its obvious policy. (244 Us Si2 
oe ABO). Viewed: thus, the intent of the. above legislation becomes plain. in 

- The homestead remains inalienable and nontaxable during the life-. —_ 

_ time of.the allottee, not. exceeding, however, twenty-one years from ae 


' the date of allotment. The surplus 1s. ‘likkewine inalienable and ‘non- 
» taxable for.a period of five years from the date. of patent in each 
case. _ Inalienable, ‘as ther ein used, of course, | prohibits: both volun- 

_ tary and. involuntary alienation. ‘and: hence these lands while re- 


stricted: are not: subject to levy, sale or execution for.debts, whether — 


for taxes or otherwise. ‘Before even. the five- -year restricted period 

Sas’ to. the surplus lands expired, however, Congress. made further 
wed provision with respect to the Five Civilized Tribes, and i In : section 19. 

of the act of April 26, 1906, (34 Stat., 187, 144), we find: wy 
‘Sno. 19. That no. full- blood Indian - of the. Choctaw, ‘Chickasaw, ‘Cherokee, 


ee or Seminole : tribes: shall have’ power. to. alienate, sell, dispose of, ‘OL; 
| encumber. in any manner. any. of. the Jands: allotted to him: for: a period. of twenty: 


eae ~ five years from and after the passage and approval: of this Act, unless such 


~ restriction shall, oe to the. expiration of said period, be removed by. Act ‘of is. 


a oe Congr ess; #0 * ‘That: all lands upon. which restrictions. are removed shall - aoe 
de subject to. taxation, and the other lands - shall be: exempt from. taxation as atte ae 


es AE Tone as the title. remains in the original allottee.” 2 on [Italics supplied. ie 


os - It will be observed of course that the foregoing applies- only. oe, ae 
ne full- bloods. - The situation remained thus, legislatively, but: a: com 








‘oe he paratively short: time only when the act of May 27, 1908 Ales Stat., ie he 


: 312), came into being,. and from which we read— : 4 


use That from and after sixty. days from: the date of this ‘Act the status. of: the i oe 


ts Senta allotted: heretofore or hereafter to ‘allottees. of the Five. Civilized Tribes see 

- |. ghall,.as-regards restrictions on alienation.-or: incumbrance, :be‘as follows: AML ee ee 

Beet 2 “lands; including homesteads, of said allottees. enrolled as. intermarried whites; "000 = 
os oy a freedmen, and | as. mixed-blood Indians having less | than’ half. Indian blood 





vs 
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| indluding minors. shall: bey free frony all ‘vestrictions, Ai jana, except. ‘hiiiag ee 
_. steads, of said ‘allottées enrolled as: mixed- blood Indians having half: or. ‘more oa 
-. ‘than’ half-and ‘less-than_ three: ‘quarters Indian. blood: shall’ be free from™all. . < 
_-reStrictions. All homesteads. of said allottees enrolled as. mixed: blood Thdians : 9. 


sa : hav: ng half or more. than. half Indian blood, including: minors: of such: degrees. es ne 
of blood, and all. allotted. lands. of enrolled: full- bloods, and. enrolled. mixede PS . 
. iploods | of. three- quarters. or.-more. Indian: blood, including ° minors. of such... 8! a8 ¢ oye 
te degrees of blood, shall not. be: subject to. alienation, contract to sell, power of © 99.) 0 
_. attorney, or:any other’ incumbrance prior to April twenty-sixth, nineteen hun- (00 -* 
dred and thirty-one, except. that ‘the Secretary of the Interior may remove... 
_.- such restrictions, wholly. or in part, under such rules and regulations concern- 
 ing-terms of. sale and disposal. of the proceeds for the benefit of. the respective ee 


Pig “Indians as he may prescribe. ‘The. Seer etary. of the. Interior shall not be pro- 





. . hibited by’ this. ‘Act. from continuing to remove restrictions as heretofore, and. oo 
nothing here‘nshall be constr ued: to- impose restr ictions removed from land. “by eee a 


oo : ae under any. law prior: to the passage of this Act.” ae ane pe 


<itcorpig the decir germane to the subject matter here: 


Two ‘brief provisions: found i in other’ abchigne of the 4 same act ot vill ic ee 7 


“Suc. 6. Pr ovided, “That: no. restricted lands of. living minors a-shalt a a eo 
be sold. or encumbered, 7 except by. Teases authorized. oy law, ; by order of. ‘the. ee 


ie “court ‘or otherwise. BAe dee San oe Beg i Bea oe ta Stage age Fa SE 
2 ee : oe ee ae Aes a Coie oe eo ed ee 
fa ‘Sno. 9. oe That the death of any. ; allottee of the Five Givilized Tribes. nes 

Sahil: ‘operate 1 to. remove. all: restrictions. upon the alienation. of: said -allottee’ Ss: 


- land: Provided, That: ‘no. conveyance . of any. inter est: of any. ‘full- blood. Indian. | 


_ bei rin ‘such, land shall be valid unless approved by. the ck having jurisdiction . 
20 the settlement of the estate of said decerised allottee. sae - i Ae Saas ides 
These: ‘later statutes, had since the: original agreement with the 3 

a Cherokees under which their lands. were. allotted i In severalty, mani- 

: festly a ‘clear intent on the part. of Congress 3 in so. far as. it rested i In: 
the power of that. body: so to do, to make. alienability and taxability * 

“coexistent factors, and for a. alone: time the view prevailed, rather 

generally, that: these two. factors. always. went. hand i in hand, that i is, a. 


-- semoval of. restrictions against | alienation also. removed. tne. exemp- oe 


tion. from taxation. ‘The latter condition, however, does not: always 9 : 
at follow even though Congress. may. have specifically ; so. directed. CC, 


ee Choate ® 2, Trap (mat v, 8. 665, AEB) ‘wherein: the —— Court e ot | Pe 


ay said: 


co 2. But the exemption: [from taxiition]. and- sionalienability were. two: ecieate ae 

pee and. distinct subjects... One conférred a right and the-other imposed a-limita. © 

tion. The defendant's argument also ignores the fact: that, in this-case,.though = meg 

_ the Jan¢ could be sold after five years it might remain. ‘nontaxable Pore16 ee 

_ years longer, if the Indian retained title during that length of time. “Restrie. es 

a) tions - Ol" alienation’ were removed by lapse of time. He" could’ sell part after. ee 

_sone-year,-a part after: three ‘years and: all. except homestead after five years. ee 

site ‘The period: of ‘exemption was -not co-incident. with this five-year’ limitation... On fi ts . oat 

ci. the contrary. the. privilege of. non-taxibility. night last. for: yak years, thus: recog: et as 
_..- nizing that-the two subjects related to different. periods and that neither was. 

oe dependent on the other: ~The right. to remove. the restriction. was in 2 pursuance: ee 
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ke 2 oe the, power Sader. which. Gonuress ‘could. | legislate. as. to, the: status of the ee 
ward. and. lengthen. or shorten the period of disability... But’ the. provision oo 

so = that the land should be non-taxable was a property right, which, Congress un- 
BaP ae Pop “ doubtedly. had the ‘power to ‘grant. » That Fight ayes vested + in 1 the Indians and : Aree 


_ aie binding. upon Oklahoma.” 


“To. the. same ‘effect are: the debisiane oe ce same. soourt-t in olan ae 


oe ob Wood and in English v. Richardson’ (224 U. S:, 679, and 680). Go 
a -.. These all relate to the Five Civilized Tribes, and. the same view has 
~~ also been: upheld. as to lands allotted to Indians of other tribes. See 
4. 4 - Morrow « v. United States: (243, Fed., 854, 858), wherein: it was said, an 

'. . “There is no question that the Government may, in its. dealings with a 
. the Indians, create property rights which, once vested, even itcan not 
co alter? “This gives usa clearer understanding of. the true situation. = 

aa" When. deduced to its final analysis, it means simply. that: restrictions - ~ 
aie against alienation on land allotted to > Indians : are more in the nature of et ee 


ee Jrumning: with the land: a matter of patsonill privilepe so. to speak; ae ‘ 
ie one which Congréss may enlarge or restrict as and when it sees fit 
~ go to do. ‘Tiger. v. Western Investment Company (221, U.-S: , 286), - 





| - and Choate v, Trapp, supra. Congress can impose. restrictions’ even os | 
: after they have once, expired. ‘Brader 2 ce J ames ee i S., , 88). ‘But = oe 


with these we are not here concerned. 
| Removal of the restrictions, jn itsel?, “does! not deprive the Indias 
; of: any right of property in his land. He is not. compelled thereby 


| to ineumber or alienate his allotment, as action of this kind Simply 





enlarges. his personal privileges: and ‘enables him to deal with his 
} property. as he may feel. disposed. . “Of such ‘action-he can not be 
heard to: complain. ° But when we ‘attempt. to couple removal ‘of re- 
strictions with. the right of the State to tax, we may or may. not 


thereby invade a property right vested in the Indian at the time he . 


: received ‘his allotment... Herein lies the true criterion of the. right . 


: of the State to tax. . Speaking generally, if the ‘statutory period of : = . 
- exemption has expired when the restrictions are removed, then the _ no 
~ right to tax arises. If such period has not expired, then the: lands. es 


are not taxable while in the hands of the original allottee,and some-- 
times éven in the hands of his heirs. Further, until the restrictions ae 
ral are removed the: lands: ‘are not. taxable even though the statutory QC ee 
period of exemption originally. provided | for may have expired. _ oe 


a - Otherwise, involuntary alienation would soon oe the Indian of ee 

2. his property. iD. spite of. the. restrictions. . : oe a a 

-.... With these things in mihd we return to he present situation with ye 
a respect. to the Cherokees, The tribal patents or deeds for: the lands — 


ee ‘ | allotted in Severalty bear varying ‘dates: ‘Ot issue. - Without: at least _ a . 
Ses he | dates. of these patents in individual ‘cases’ “ite is. impossible. Of so 
oe course t to state definitely Just when the statutory pone of {disability Cte 


~ 


« aes . 








ae oe to: aliengtion: or: Maxation ae “The five year cooued a as. to: the : 
~ surplus of each allotment: has long since expired: Upon removal of 
_.... the restrictions, therefore, as tosuch lands, they then became taxable. 
_-. As to homesteads in the hands of original allottees, these are still - 
nontaxable during the twenty-one years from the: daté: ofvallotment. 

even though the restrictions may have since ‘been :temoved. “Whether ~ 
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oe the restrictions. have been. removed: or not. depends largely on ‘the- de- 
>. gree of Indian blood i in each case, and to some extént’ also on: the age 
of the: allottee; that: ; is; whether an adult or a minor.: - Thus, ‘as. to. 
.*. full-bloods, by section 19 of the act of April 26, 1906, supra, Con- > 
gress continued the restrictions on all: of their allotted: lands’ both - 
ne homestead and surplus for twenty-five’ years from the date of. that. 


--aet; that is, until April 26, 1931.. The act.of May 27, 1908, supra, 
ae . reiterates. this as to full- bloods and: also. imposes. a like Gestriction: ae eS 
~o .to-enrolled mixed- bloods of three- -quarters or more of Indian blood, Rear ae 
including minors. ~ The proviso to section. 6 of the latter act, supra, ee 


oat [carries out: this intent. with’ Tespect. to minors. - ied A ge 
Section 1 of the act of May 27, 1908, Supra, a all Testrictions ees 
. from’ all lands including: homesteads allotted to. intermarried. whites, - oe 


ae “freedmen, and mixed - bloods having. less than. one-half. Indian: blood, Eh fe 
“and section: 4.of the same act directs that:all land from: which. the: ee 








| | _ restrictions have been: removed shall be subject: to taxation, ‘yet, ‘from ae : is a 
the doctrine as laid down by the Supreme Court in the Trapp case, = 


-.. the: homesteads: while held: “by: the: original allottees | are not. subject 
co to: taxation. vuntil: the: statutory. period. ‘of exemption | has’ ‘expired. | Pa eee : 
Ca Again, while section. 9 of the act. of. May: 2, 1908, declares that. the a aig Ge 
death of any allottee of the Five Civilized. ‘Tribes. ‘shall operate to: © 0 
remove. all restrictions against alienation. of said: allottes’s dand, yet) 


the proviso. immediately. following. that declaration continues’ the os 
restrictions, in the hands: of full- blood Indian: heirs, thereby. render-_ Bashy 


ape ing: such: lands exemptt from: taxation, Parker 2 ». Richards ono U. 8, ie o ae 


: : | 28, 289). a i ye 
= “'Manifestly. ab ‘would’ be: igeliace: ‘nére. io : dttempt’ to ate ‘out gto es : 
| ~ the. instances. in ‘which lands. allotted to ‘members of this.tribe are | 


a “taxable or ‘nontaxable, as the case may be. Such: can’ best: ‘be! de-, — 
as termined : from. the. facts: connected’ with: each: particular: case as: and 


Be when presented. ‘Sufficient general. fundamental principles have been — 
ype painted ¢ out, however, to enable the law to be. cae to each individ- ne 








: the particular lands. dnivolyéa are. Wieelle: or: “aot, acs es to oles 
ee a which it. is believed. ‘that. the State As: unlawfully, taxing Sndian : 


ST 1°22 vor 4923 
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ee a Office, e even: though” che: seatrictiong” ‘against. ‘glionatifn: hive: pean 


_ mending. that: the: Depertnent of Justice aid. such allottess i in : the 
nee protection: of their: rights. - VEL 

. . Forhis information in: connection swith’ ines tiation a 1 Copy « ott this 
oe | communication will be forwarded to Mr. Scott at Muskogee. . 








Assistant Beata 


ee pe Abe 





_ STATUTES. F mh 

“The lands: ‘in “that ‘portidn of ‘the. Fort Berthold Indian Resérvation;. North | 

3 io Dakota, which was. opened to. disposition. by the act of June 1, 1910;-are- 
neither ‘public lands nor ceded Indian lands; but are exclusively owned by 
ae the: Indians, and_ consequently ‘the. coal. deposits - therein would: not, except: 
by yirtue of. the provisions of section’ 2 of: the act: ‘of, August 8;:1914; have | 
oe ee ee been’ disposable. ‘under: ‘the: general: coal. land. laws: or -the leasing. act of 
eee _. February 25,..1920.. - ee eee or ee ee ee 








- The ‘provision, contained. in. section. BT. of the’ ict of. February 25;. 1920, ex : 
“eepting. from the. operation. of the. Jeasing. act. valid. ‘claims. existent: at: date. 


~ Ment, and. no authority exists ‘for ‘the patenting of coal. lands. on. n equitable: 
grounds. under a claim initidted after the passage of. the act. ae 3 eae 
a oe “Goan -Lanns—Lnase—PRerekence * “Rien —Ewray—Snoerany_ “OF “THE “I 
The. Secretary of. the. ‘Intetior: may, “upon: . gonsiderations of equity, ‘accord | a 
. S ee “preference right to lease coal: lands: under the act of February: 25, 4920; to. 
| oes who was, ‘erroneously ‘permitted: to: make coal: entry and ‘in: reliance 
~,. thereupon in good. faith made. large expenditures. of money, notwithstand- 
iss ing that no claim’ was initiated: prior. to: the passage of the act, and the ‘coal - 
pa -< deposits” ‘were not’ disposable: under’ r the general coal land Jaws at t the time - 
os 3), that the entry was. allowed. i aes a i ee, hae 
eet Dpaxownwras ‘Decision ADHERED’ TO. 


ere 448), elted. and adhered. to. A see. = en a ee 

et avy, F inst Assistant: Seoreione? ae 

Ss MB his ds‘ an. appeal by William’ C. ‘Bsasch’ ‘from: ‘the ‘desision Ae 
a dia: Commissioner of the General“Iand Office of May 18, 1923, 
... wherein, following’ ‘the: departmental instructions: of F ebruary. 16, 
ie - . 1022 we) Te nah 2), he canceled the coal- -land Paty 016204. of 





oe removed, then that. Bureau should. consider the advisability of recom- a 


oe eee OB M. ‘Ghopiswaty : . ee ? ee ; : 2 2 i ae : : : . e ‘ ; . : “ : a : 4 2 : te = 


“Decided November 16, 1928, oe oe Saeaee ee 


Inpan | Laps - ae Fore BeerHow: Lawns - sores ~ Coat ‘Lanps - = -No ORTH ‘Daxora + — ie rs 


Coat Lanps—Inpran Lanps—Forr. Bexraor ‘Lanps—Paret—-Starorss, Eee eee 


~ of: passage. of ‘the ‘act, relates. only to claims initiated. prior. to: its. enact- a a 


. Previous. departmental: decision in: case, of Witla 6. ‘Broasch’ “48 I L. Dy | cy ; 












Biaadh! and: Chiist. Cc Leen allowed! Fai anuary: 44 1921, upon * ap: : 
-* plication: filed: November: 20, 1920, for the. coal: deposits 3 in the NW: Fe 
o NE 4, Sec. 80, T. 149 N., R. 87 WwW, 5th P.M, “Minot land: ‘district, eg 
2... North: Dakota; for the reason ‘that the said deposits were not. dispose: 
yt _ able under: the: ‘provisions of the coal:land laws. fe As 
cae The- land, it: -appears, Is” in the former: ‘Fort: Berthold’ Tiida’: 
— ~ Reservation. and was held in said departmental instructions of Feb-. 
aoe ruary: 26, 19929; to be subj ect. to disposition only under the’ “provisions ~~ 
nee eee leasing « act. of f epruaty 25, 1920" ee Stat, 437 ie by: gee. Je 


te, disposition. : ee ee ae 
fat, Sort ds. urged in the 6 appeal that fhe) provisions of the ‘buhay’ act eee 
ae “het: apply for the reason that’said act has reference only to. deposits ©. 0 “ 
og of coal and: certain: ‘other: minerals and lands ‘containing: such. de- wees . — 
_ 2 peat owned: by: the United States, and ‘the: Depot anoat having. es ie 





are ae property of the Indians and: riot. tthe United ‘States, ‘coal’ de UPAR 
posits in such: lands. are ‘disposable only. “under -the.. provisions’ of = 
the coal‘land: Jaws. “The same argumerit;. however, might be urged © 2 
~ against’ the: operation of the: general ‘coal-land™ laws: to that‘land 
- -for* the: provisions. thereof: apply only. to: ‘vacant’ coal lands: of thé: ecete 

-- United: States. As: a. matter. of fact. neither the. general coal: land. > - i 

3 Jaws: nor the leasing act. apply: ‘of their own’ terms to lands occupy- coe 

ing the status of that here in question’ and it was only by virtue 
off the: provisions “of the act of. August: 3: 1914, supra, that ‘the: coal |. ee 
"deposits in said lands would be subject to disposition « at all; Sit t being es 
oo provided by. section 2. of the act: last. cited— Sai ed ON, 
es oop “?hat’ the: eoal deposits. in ‘such. lands ‘shall ‘be ‘subject to: “dispoaa: by ie) : a 
ny United States: in’ accordance with. the: provisions. of. the coal-land laws: in force : . aa 
-. at the>time of: such. disposal, . ‘and the: proceeds. ‘arising from. the: disposal : Of Be 
such. eoal; deposits or from: the. leasing oF working. thereof shall. be: ‘deposited or ay 
in the: ‘Treasury. of. the United: States and. shall be. applied. in. the same manner : ea 
eo as: ‘the | pr oceeds ‘derived from the disposition of the: Jands embraced in. ye Eee 
Ege: “Fore: Berthold: Indian Reservation. _ [Italics supplied.] pon ee ee 













as “Attention 3 is dir ected i in: the appeal: to the: provisions : sof the regal “ohne 
es tions: concerning coal mining leases, permits.and licenses under the 
ee AS aet of February. 25, 1920, “which. regulations. were. approved. April yeas 
1920. (47. L...D., 489), j in. section 2 of which it is declared that, thee ae 
s leasing” act oss: not. include.‘ ‘ceded or restored. Indian lands, the 0 ye 
~ proceeds” from the disposition of which,are credited. to. the. Indians,” _ le 
~ it’ being -contended by ‘the appellant. that the entry was properly. >| 
allowed under said. regulations. The, land, 1, however, i is : neither et 













a oe . nor. on Than’ and: but. dJand: ofnad: ‘exclusively: Sy ‘the. Ti: ee 
..',.. dians as held by the departmental instructions herein above referred 
oe ‘to, to. be. disposed of under the laws. of the United. States, ‘applicable eo 
bo oe $0! coal lands 3 in force at: the time of disposal. as prescribed by said 
es act of. 1914. The citation, therefore, from. the’ acumen ues a 
OL a no departmental warrant for the allowance.of the entry. a es 
vee “Tt is further. urged | on. behalf. of the: ‘appellant who, it appears, cas 
eee ae has: succeeded to the rights - of: his. coentryman, Prange,. cwith “ree. 2 
ee spect. to the land that the. entry should be held. intact. and patented. aay 
On. equitable grounds, it: ‘being alleged in. connection. with-and in sup-. || 

- port. of that contention. that.the: entrymen. in- good. faith went upon’... 
~~ the land and. made valuable improvements to the. amount. of: $2, 500: oe 

~ =) Phe: entrymen’ S claim. to. the land, however, so far as. anything to. the. pee 
contrary is shown or asserted, ‘aving been initiated after the passage 
of the leasing act, section 37 whereof provides that. deposits of coal one 
in Jands:-valuable therefor “ shall be ‘subject to: disposition only.in 2830) 3 
_... the form. and:manner provided i in this. Act, except. as to.valid claims... ee 

it he. existent at the date. of the passage: ‘of this’ Sect: and ther eafter: main- 
ube ric: oe tained. i in. compliance. with: the laws under: which: initiated,” itis clear ss eee 
-. that the Department. is- without authority - of law: to: pass: the: entry” a 

1 tO patent. on. equitable. grounds having no relation: to.a claim ini-.. > 
tiated prior to the passage of the act however meritorious the. case Soe 
oe might. otherwise seem ‘to.be. But-.the Department undoubtedly: has .2:, 
A: jurisdiction upon considerations of equity to-accord to one who has 

_. “been: erroneously permitted to.make coal entry: of land to which.no. 
eee claim: was asserted prior to the passage of the act and who in: Teli oe 
ance. upon such. entry. which: remained. unchallenged. of record fora EY 

| year or more has in good. faith made: large: expenditures. ‘upon: the ie 

: land, a, Preference, might. ts to. Tease the > land under. the: ‘provisions: of oe a 











oe ae The Mein ae ‘therefor e, small 1 be affor dea thie dave fo; om: “the. date oe 
ee. ekeat: within. which: to make: a’ showing. under oath as to improve- og ee 
ments: placed | upon: ‘the land by himself and: his’ coentryman and! to)! 
“file the same. accompanied bya petition for a leasing. unit with re-. eee 

ie ee Ge spect to the land, as Set forth. in section 9. of the coal-land.: leasing — oe 
So fegulations. (at Te 'D., 489, 492), and if such. showing and: petition. - a 
ee ee be: ‘satisfactory and Be followed by a compliance with the. other” re-9 2. oe 
eee quirements: of the act andthe regulations | thereunder, he will. be. 8 
| -aecorded: the right’ as against any: other spplicant;, all: else. being ae 

3 ba: regular, to lease the land. - : ee 
ees eee, decision. of the Commissioner a as. thus modified is accordingly pecs 

a - afirmed. ie er ae ae ee as 


fut 
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a DECISIONS RELATING. TO. THE. PUBLIC LANDS. SBT a : 


| RIGHTS. oF WIDOWS AND ‘MIN OR. CHILDREN: oF wIpows oF DE 
CEASED SOLDIERS AND SAILORS OF THE WAR WITH GERMANY 
AND THE: MEXICAN 1 BORDER OPERATIONS. 





“Instructions, 


-[Chrenlar No. 865, 7: 


Oe ae Departmen oF THE 2 Ivrenon, ae Se 
2 | Washington, D. yd N Voveber 28; 1988, 


2 - Reosstens AND 2 Baturraas,? ee pL eee 
; - Unrrep. Srares: Laxp Orricns: ee ea i, eee 
“The act of September 21, 1922. (42 Stat., 990), provides as s follows: Pee a 


: T Be. ait enacted by: the Senate and “House: of. Representatives of the: ‘United : eS 
_ . ‘States of America in Congress assembled, ‘Phat: in the case of the death of any. 
_ person. who would be entitled'to a homestead under the provisions of the Act of © 9= 0°: 
= Congress. approved. February. 253: 1919 (Fortieth: Statutes at: Large, page 161), 20 OE ae 
entitled “An Act. to extend. the provisions | of. ‘the homestead: laws” ‘touching = na 
cn. < -eredit for. period of enlistment to the soldiers, ‘nurses, and. officers of. the. Aaya 
_. and the seamen, marines, nurses, and officers of the Navy and Marine Corps. 
« Of the United States, who have served: ‘or will have served with the Mexican. © <0 
oS border. operations or: during. the: war between: the United ‘States. and. Germany iw Gor 
-.-. and her allies,” his widow, if unmarried and. otherwise qualified, may maké ae 
ae éntry of ‘public lands under. the. provisions of. the homestead: laws: of. the: ‘United Ma Rs ee 
ca “States and. shall. be entitled. to. all ‘the. benefits enumerated: ine said. act. ‘subject. a a 
oe to the provisions. and: requirements: as. ‘to.. -settlemént,. residence, ‘and. improve-. tdi 
eee ment’therein contained-: ‘Provided, That: in the event of the death of ‘stich home- . ee 
S “ stéad: ‘entry woman. prior to: perfection of title,: leaving only: ‘a minor’ ‘child: (Or 2 
~  ehildren, patent shall issue to said minor child. or children; upon. ‘proofofdeath; 0.9 00) 
~. and. of the minority of. the: child or ~ childre en, without further showing: or. com ees 
: ~ pliance with law. | oe ee ee gi 
a Paragraph | 9. of ‘Cirealar: No. 302, 2 (49 T L. D, ‘118, , 120), eletiee ios ee ere 
os ~ soldiers’ and. sailors’. homestead nights): is. hereby amended | to read: 8 eee 
oe follows: oe ate ete eee a ear 
ee Oe The. ain privilenes acoosded seldisrs.o or - sailors as abba anak ae 
: seated, are not. subject to. sale or transfer; and can. only’ be: exercised es 
Hoes by the soldier. or. sailor: himself; but. the unmarried widow of. a soldier: 2°) 032 "be 
or sailor of: the Mexican border operations or of the war with Ger- ae ee 
coe _ many, or the unmarried: widow. or minor orphan children. of a veteran Cee 
“-.. of the Civil. ‘War,, the Spanish- American War, or. the Philippine Tn- a easek 
oe surrection, is.entitled. to the same. privileges, under the homestead = 
ee laws; as the: deceased soldier or sailorif he died possessed of a home eee 
ve a stead: “righty: ‘The adult, child: of: a ‘soldier has no piece peiviloged! an en a 


































_ DECISIONS, RELATING TO. THE PUBLIC. ‘LANDS. 8 ee 
7 tee with the homestead laws on account of his father’ 8 pias 
ou Sate service. Soe 
a ee “Paragraph 10 of ‘Girenlar: No. 302. “9 L. dD, 118, 100); 3 is aie. ae 
eo amended by the addition ofa subsection, 10(d), to: read as follows: ee 


10(d). In the case of the death of. any. person who.would be. en-: oo 


Oe titled toa homestead: under the. provisions of the act of February 25, © 
1919-40 Stat., 1161), because of service in the war.with. Germany oe 
2. or during. ‘the: Mexican border operations, but who died prior to, ~ 
oe having. initiated a claim thereunder, pursuant to the provisions ofthe 
oe aet of: September OT: 1922 (42 Stat., 990), his widow, if unmarried | ee 
mere a and. otherwise. qualified, may make entry of. public lands under, the _ ie 
ee “provisions of the. homestead. ‘laws of the United: States: and. shall be 
ore entitled to all the benefits enumerated in the said act of: ‘February .. 
res, @ DDS 1919, subject. to the provisions and requirements as. to settlement, . 
Merc residence, and. improvement. contained i in the said. act. In such. pase, ‘ oe 
othe whole: term .of service will be. deducted: from the time otherwise 
+ required to perfect title to the s same extent as 3 May. have been allowed oe 
ee the soldier. | 


Where. a. fowieataa & ontuy is 5 Tadd eee the act, of. Secenber 21, 


| ~ “1999, by the widow. of a. deceased. soldier or sailor of the: war: with. | 
Germany. or. the Mexican. border’ operations, compliance: with | law, 
“both as.to: residence: and. improvements, i 1s required to be shown. to the. 
. Same: ‘extent ‘as ‘would have been. ‘required. of the soldier ors sailor in: 
a making entry, under the act of February 25, 1919. ge on Maes 
_...- In the case of such. entry, the widow must’ ‘fan ine ‘prasteibod 2 


evidence of military service of the husband, with affidavit of widow- = 


| hood, giving: the: date, of her ‘husband’s death, and. that. she- is s still . - 


a unmarried. 


‘Where the: uidow: Obs “ay. : decbabed: ‘soldiae' or. “sailor thal: ae shoes 


pursuant: to. the act of September. 91,1922, and dies prior’ to’ perfec-- 0 i 


-- tion. of ‘title, leaving only, a minor child, or. children, patent. shall ~*~ 


‘.~..issue to the said. minor child or children, upon proof of her. death: tee 
: fo and: of the minority of the child: or children, without. further show- | 
ing of compliance ‘with. the law: ‘The proof may consist merely of ©: 
affidavits. setting: forth the facts and ‘duly corroborated. The usual” a 
as - publication and posting: of notice OF intention t to make e proof i is Te- Bk oe 
i 3 quired in: such ‘case. | et ee ag 


Tf the: widow of ‘a. pene lee or ae en iad. Serbicts'. 


sf gee. the entry: pursuant. to the foregoing, the final certificate will i issue to. 
a. her, by name, as. widow of the deceased soldier or ‘sailor. If the — ee 
Soe se entry: is made: ‘by the widow. and perfected. by- the minor: orphan ~ fe a 
oe children as. above: set forth, the. final certificate will: issue to such oe 











Giving the x name of the 2 widow) * widow: of (iam 0 of deceased soldior 
Or r sailor). ee) Jioeat oe ae 






“Approved oo 
a ae Pine, es eee 
- First t Assistant t Seorctary. 
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"Decided May 16, 1922, Bee sae Tle OE ie bse 


en Soxpmms? Apprrowar—Hoxonsnean ENTRY. 


S Aad Soxpnins’ ApprTionAt—Homnsreap Enray—Res J UDICATA. 


: The cancellation, ‘Of. an original, homestead entiy. on . the ground: of invalidity.“ es 
7] does. not. exhaust the: ‘entryman’s. homestead Vrieht, and. such. an entry, ae (oe oak 


- tional lett ander section 2806, Revised. Statutes. 


The Department. will apply: the doctrine.of res adjudicate 't to:s a case e involving: Co aa 
-a-soldiers’ additional ‘right: under: section. 2306, -Reyised » Statutes, - “paised oo BFS 
on upon a. homestead entry which: “was, caliceled in accordance. with thecon- 9 
_». struction.,of the’ law. then: in force, although by ‘aubsequent: ‘departmental: Pree 
“ieee rulings the entry would: have been. allowed, eee! Cee : 


rae ‘DaPAnmMCETaL DECISION. Orrep AND. FOLLOWED. | 


: : a pas Powell as base for 80 acres’ of land. applied. for.j in' the Las: Cruces, 
New Mexico, land’ district. That: application was: ‘rejected. by the. - 
aes General Land: Office,. ‘and the: ‘case’ came ‘before. the: Department. on. 


Case of Andrew Fergus ( 29 L. Dz , 536), « cited and followed, 

. -Fryvey, First Assistant Secretary: ce ee Wir SP eee, alas hana 

“SS Bhe: ‘Commissioner of: the Gonsiat Laid Office nee ‘aubhitied: ator 

ore consideration. the. soldiers’ additional application of Ethel Abe “Martin ease 

vs “filed i in the. local. land. office at. Boise, Idaho, July 28, “1991, for the ee 
- G4 SE. 4, See. 15, T. BNR. 44-E., B. M., based on. che assignment: ope 
of the: alleged’ additional’ right of: J onathan 8. ; King 4 for 80 eee bes cone 

under section.2306, Revised. Statutes. = Bett Be 
This alleged additional right was: ‘offered n many years ago aby Ricard Sey: 


oe ~ appeal. By decision: (unreported) of. J anuary xe 1901, the Depart. 2 oe 
et ment: affirmed the action. below. ‘The facts i im the case’ and the yeason 


a i. for rejection of the claim: were set forth i in that decision. as: follows: ae 








“On December 22, “1865, David ©: “Hillis ‘made homestead: entry of N. + SW. i 4 : ee = 


oe - of See. 9, T. 25 N, R 32 Ww. » Springfield land office, , Missouri, which a entry was’ vee ES 





au hee Aeciian on i earns page 361. 


















ae - ceanoeled ? ‘November 7 1870; “for.  abandoninant: aa said’ Kink 1 ciate Ae ia rare 
. . entry. of the same: tract July 12,:1871. By: decision: of your. office: of September: Oa 
. 5.» 21, 1875, it was held that as Hillis never resided upon: or improved said tract his « _ 
oe 2 laim.: thereto was. invalid and upon the. cancellation of his entry the. Jand 











_ DECISIONS RELATING 0 ‘THE PUBLIC. LANDS. © tron, oo 


~~ covered. ‘thereby inured. ‘to the benefit of the grant to the Atlantic and Pacific ie 


igt Railroad. Company,’ made. by. act. of Congress of J uly Oe 1866 - (4. Stat., (292), oo 

_. which grant became effective December 17, 1866, and within the limits whereof.) 

“. . the said tract was situated; therefore it was. decided. the. ‘subsequent entry of = 

~-. King was illegal and it was held for- cancellation, : ‘King did not. appeal from that. 6027. 
».  decision,. though notified thereof. and his. a a was mneny canceled pe 19, ae. 


% ~ 1876, and the case closed. ~ 3 ae 
Tt is stated in: your’ decision of . Angosé 16, 1899, that ‘the. igaiipoad’ ages 4 
Bue subsequently, in effect! relinquished all clainy to said. tract by applying: for Te ae 

— payment of fees and its: selection. was canceled. - Afterwards, one James W. ea ; 

‘Cook made homestead entry of the tract and it was pated to. him October ae a 


TB 1891. 


In your said decision it is ‘stated, in "substance, that the ‘original Ray, oF - 


— King having been canceled. because. made. on: Jana not: subject to entry under: the. on e 
: then rulings: ‘of the: Department, oh no ‘rights. are recognized as vested ‘because. Tate we 


of: such entry, ‘and ther efore no additional. sigh exists, and for this, reason said _ 


". application: (of Powell) is. rejected.” 
This casein its essential features. ‘ig like that of Andrew Fergus ce L. D. : _ 


i 586), and must be: controlled’ by the: ruling therein. 


are In. that. case, as: in this, : ‘the. original entry. of the: soldier was: ‘made’ of ‘wna ah. 
. -which,: under. the rulings: then: ‘in. force, : it: was - ‘held: was not’ subject to entry 


because. of : the railroad grant.and no: appeal was taken from the decision .of: 
- cancellation ; and it. was ruled, the Department citing and. affirming your office — 
decision. to: that effect, ‘that, ‘the original - entry being » invalid, the. soldier: | 


ne! ‘ther gained nor. lost any. rights.” oe thereunder and, Of. course, did not. exhaust... 


_ his homestead - rights. . * The transaction,’ ” it was gaid, de ‘amounted. merely toa: 
nugatory attempt: to make an entry, and. left Youngblood. (the soldier-entr ymnan)- | 
- in the’ same. position: he: would. have: been. in had hea never attempted’ to. make , 


the homestead entry. “a | ? eS meen 
- So in this case, there cap be no ) doubt that if King had: ‘after the éaneellation’ = 


of his: entry; applied to: inake: another he. would’ ‘unquestionably have been. per: 


appeal. | 
oe >The: present application fecubinite the. s alleged’ sdditional: oe of” ao ee 
ee King for: readjudication: in: view of the unreported decision_of. the... 
_ .. Department in the.case of. Alanson Barber: (D-37208) dated: May. 12 a 

-4919,.which involved similar facts. mepecing. the cancellation of. the: ig 


mitted. to. do’ so, notwithstanding that the decision of: cancellation. may ‘have: 
“. been predicated upon aD erroneous: oe and. would. have. been reversed: 


a original entry. oa | Veta 
-. Jt. must: be admitted that the deca in i the. Barbar’ case cah. ce be. ee 





“ cud with the former: decision of J: anuary 7, 1901, involving. soe 


Ee the. claim. of ‘King, upon. which . Powell. based his” appli cation. Ee ae 
an Neither i is there dispute that under present. interpretation. of law the 


a a ~ anata of King. was s improperly canceled. because of. F upnored conflict - so 














| DECISIONS | ‘RELATING tO THE ‘PUBLIC LANDS. +: ~ 86 eas 





oon the: ‘teilvondé ‘grant. “But. ‘the eaivedllation: of ile oe was int oo 
~~ ‘accord with the construction of law then in force. The’ new rule’ was? 0 eee 
Belge _ announced and applied: by the Department February. ve 1877,. in the ee. ae 
ease of Thomas v. Saint Ji oseph and Denver’ City: R. R: Co. (3 C. L. O., Se 
oe 19%); , wherein it was held'that a homestead’ entry subsisting. of record sgn 
-. within. railroad’ limits when’ the. granting act becdme effective as to. = 
= adj acent unappropriated land, excepted. the: tract. embraced’ in guehe). 222 fe 

entry from. the operation: of iis grant, and upon: ‘subsequent. cancella-" ne 

- tion of such entry the land reverted to the United States subject to. 9 
-.. disposal under the public: land laws, free. from ‘the. railroad grant: 0-5. 
-.... However, the Commissioner of the General Land Offices was: + further: Lg 


- - specifically directed, therein as follows: 





= “Tn adjud: cating cases that may arise in ‘the fature; you will: te governed. ahi: ee 
ee the rulé herein: announced, but in no casé' will it have a retroactive effect... ‘An 
a ~ adjudication - under the, rules of. your office; heretofore. in ‘force, will be final. 


The application: of the: doctrine of res ad judicata thus’ declared ae x a - 


ie to: prior. ‘earicellation of’ entries. was followed in the Fergus. case, ee 
> Supra, which: held: that) such. cancellation for invalidity. restored. the. 9. 


ae full: homestead right and left the entryman in \ the s same e position: ae ee 
eS i if such entry had* never ‘been made. ° LOSE Es, i 
, “In the Barber: ‘case, referred. to above, the: qusetion: of validity: of pee 


eco a the. original entry. there involved was ‘considered dé novo anda. pur- ee 


. “ported distinction > was. drawn’ between’ that: case’ and the Fergus case. | | 
But the essential facts. of the. two cases are ‘substantially’ the same 


ee because the land involved in the Fergus case had been entered: and. ~ = ee 
~~ different’ parts thereof were ‘fully embraced in subsisting: entries: ce 


o ee date of the: definite’ location of the’ railroad. - coe ee 
“Upon mature ‘considération: ‘of the question involved: the: “Depart. ee a 


: . : nent: adheres to-the ruling made in the Fergus ‘case. and the former Cae es 
oS decision in this case: The decision of May 12, 1919,. in the: case. of. ee 


i : — is: thereby overruled.» 





‘Phe: = Sppliehion © of Martin i is’ + accordingly rejected 


| MARTIN, ASSIGNEE oF : KING or REHEARIN 8). 
Decided September 80, 1922, 


‘Sores? Apprrtowa1-—HomesTsap. ENtey—Vesrep Ricurs. 





‘The fact that an. original, homestead: entry’ upon which a ‘soldiers’ im d dition al i di se 

ee right) under section 2806, ‘Revised. Statutes, is’ based, having been - ‘canceled os 

ok “upon ah erroneous’ ‘theory, wold: have been’ allowed in accordance’ with 0 e 
oe ‘subsequent rulings: ‘of the Department, will: not support: the v rule of reer ea : 


ze i Fe doctrine e”. in: favor of: one e claiming under an. assignment of such’ right, 











ee | Dera, 1 Dzcrston Cone AND: Disrinovisinm—Dzparumrat, Peston neg 





" DECISIONS RELATING To: THE ‘PUBLIC LANDS. ee 


ME ewes 


ADHERED TO. 





ss es 


- Case of: Charles P. Maginnis (33 L. ‘D. 78), ited: ‘and. distinguished; case 0 of a 
_ Andrew. La hae oe L. Du a 038) cited and adhered to. en cr eee "Teta 


SN decision. ee Mey. 16, 1999, 9) oe De 859), 4 lie! ‘Department Pee 


ea jected the. application of Ethel’ Ts ‘Martin to. enter, ‘under: the: pro-" ore 
pod. i. yisions of. section 2306, Revised. Statutes, the S. 4 SE. 3 Sée.15,.T7 5.00" 7 
SAE So NG SR, 44 E By May ‘Tdahio: -based on an: assignment of the: ‘alleged: a 
ee ee additional right of J onathan: s. King. for -80 ‘acres. by. virtue‘of his = 
. gervice’in the Army of the. United States during the Civil Warand . 


oe “as additional to the soldiers’ original homestead entry for. the N. 3 


a st Sw. 4,. Sec. 9, T. 25 N.,.R. 32°-W., made July. 12, 1871, at, the. Springs” 
~ field, Missouri, land office, and. cantelad: April 19, “1876, for: contlict : 


74 o with the. grant. to the’ Atlantic and: Pacific. Railroad Company.” a 
_... A motion for rehearing: has been filed by the appli icant., The. question» o 
~~ of the validity of.the said additional claim arose on a. former applica- 


‘tion and. was the. subject. ‘of. a decision. by. the. Department, January. - 


pe ue 1901, wherein. it. was: held: that: no: additional. right in. the: ‘soldier oe 


) Lpould:-b be: recognized because the: original entry” was canceled for.in- ‘ - 
| ~. validity: That decision was predicated. on the rule annoutced. i in:the . ~ 
ease of Andrew. Fergus (29 L. D., 536), to the effect. that no additional. 


right. exists where the soliier retains the. orient te fo make. entry, for the ae 


full’ area. of 160. acres. 


The recent decision’ of May 1 16, 1999, in re case 5 followed the oe oo 


thus stated. and. which. was. formerly: ‘applied. in the prior. decision — 


— of January 7, 1901. The: motion: calls. to the. attention. of the De-. - : ws 
--. partment the fact that the claim of. Youngblood, -which was the right sens 
- involved-in’ the. ‘Fergus. case, was subsequently recognized by: the De- =. - 


| ae partment. on the ground | that the original: entry was in fact. valid and: ~ Se 


tn coe SS ‘erroneously’ canceled. for. alleged conflict. with a. railroad grant. - 7 7 
.° The entry was within the primary. ‘limits of: the railroad. grant. and |. 


. was made after definite location of the road, but at the time of defi- 





foe nite location. ‘the land was embraced -i Ina former entry. which served a = 
“to prevent’ the grant. from attaching as to that particular tract. ~~ 
Page ee Consequently, when. the former entry was ‘eanceled ‘the land’ again. as 
- became subject to entry: without conflict. with: ‘the. ‘right of the wail- 2.6 °° 
- yoad. company. . The former view was that the grant attached upon. 

oo  .. cancellation of. the interfering entry. “The new rule was. ‘announced a 
:. and applied by. the Department February 71877 (36, ls O24. 197), 

a wherein. it was held that a. homestead. entry. ‘subsisting of. record. ae 

a ~~ within railroad limits when the granting act: became: effective. as.to 0 
se : : e adjacent. unappropriated land, excepted. the’ tract embraced.i in m such a. i 
es pe from. the. Se of ‘the grant. | 2 ees a 









. Se the fomnen. decision: in. wines case : ie “was. s. repounied: ‘that. ae 
a present interpretation of law, the entry of King was. improperly. can: 


Sate ee 


"DECISIONS RELATING TO. THE PUBLIC LANDS. 





= ~-eeled... ‘because of: “supposed conflict. with. the railroad grant. But. - 


~~ as the cancellation * was in accord with the: construction of law. ‘then 
“in force, and in view ofthe said decision, of 1901, in-respect'to.the 
~ validity. of this identical. claim of additional right. ‘and. the. published 
decision in: the: Fergus case, , the Department: declined: to disturb fhe 
— former: action. . - 7 ig Bonet Ae 
Tt now: appears. that ee an. ; whipublished. deen of : Deoanber: 8, ee 
alg 1908, the published | decisions in the Fergus case was in effect over- opens 
~" maled, as the identical additional right involved in that case wasrecog- 
oe ‘nized as valid. The Fergus case as- published does: not fully disclose © -. 
pera the. facts, as it.is not’ recited. therein. that the land: was embraced in- Ee 
Soe subsisting entries: at: the time of the location of the railroad.: But the et 


- essential facts in: that case. and in this are. substantially the. same, 


-. The motion also. cites the unpublished decision: of the Department: Ta ee 
a dated J une 30,. 1902,. in. the. case of. Dr. Morgan Berry, the published es 

“decision of, Jane 30,- 1904. (83° L. D, ,78),.3 in the case of. Charles Pee 
~ Maginnis, and. ‘unpublished decision. ‘of May 12, 1919,. in the case of 


Alanson. Barber, all of which, are: characterized as. being contrary to.” 


the doctrine announced in the said Fergus case and. applied in. the : a 
eee early. decision. of. 1901. rejecting the: additonal: claim of. King. | Tt is. - 
| urged that- -the King. claim was. purchased on the faith. of. these later. | 


- decisions by: the Department ; in similar cases. which,. It: is. contended, = 


- 2 cisions above: referred . to would, if applied. to, the. facts in this. case, 
a result. 3 in. acknowledgment . of he. claim: of: the additional. right. cone: : 
tended. for. But it can hardly be conceded, as. contended, that—. 


The. devisions’ in. the: Berry ‘case; “supra, followed. py: ‘that : ‘in: “the whigtiatg = 
ease, 88. L. D., 78, “supra, swere adopted by. the. ‘Department . as: the.-correct..cons; -. 00. 0s 
ae struction of the law. and have: ‘been. followed. byt the: ‘General. Land. Office: vever, ee 





Ls - of, the. ease. 


have become a rule of property, and that the. applicant is. entitled to 2 s . = 
oe protection. under. that. doctrine. ; % we 


- Ttzis. conceded that. the. principle. ‘applied 3 in: ‘the ‘uipublished ‘dee: 





a ae “The brief i in: n support of the: mmolion ‘demonstrates that, ‘the. Gisele pane 
os fia Office did not in: the. Barber case. follow. what i is here,termed’ -" 
Se co settled. practice. long before that decision was: rendered, because, eee 
ae as stated in the brief, and as shown by the records, the Commissioner ene 
ae ~ rej ected. the. application i in that case on substantially the same reason- 
“ing as was applied by the Department in this case in its decision of. =~ 
a May. 16, 1922, namely, that the entry. was properly canceled according ~ . a 
“to. the. practice then in force, and. the action taken. became the law 
stadenty. the General Land Office did not teonsider 























ee ‘ae i thee: was 5 at. that: time a siellsottled: practice ttiosughily! estab- 
ae - Tished- contrary: to its action in the Barber case: Again, a study of =°. > 
_ the Maginnis case, supra, will show that the principle applied therein : 
a is: the. same as that: applied by the Department in this case, and except oe 
mee \- to-some of the discussion employed, supports the. ‘position taken. Ree 
- by the Department in the Fergus case, supra, and in the present case. 
The: gist of. that: ‘decision i 1s. that: the: Department would not: be war-— 4 


yes 


= oe ~ ranted i in reversing its action i In respect. to the cancellation’ of: a ‘por- oe . oi 
eee a tion: of: the. original. entry. “While in’ fact: the entry . was. valid as Hoos. a 7 
ee the whole 80° ‘acres: embraced in ab, yet, Inasmuch. as: the: entry, had _ ee 
cae been: canceled: as: to’ 40: ‘acres, for supposed. invalidity, the soldier had ae 
a right to: ‘insist. upon the effect. of that adjudication and was en- 
titled to an additional entry for 120 acres instead of 80. acres, as had 
ao Bear: held by the General: Land ‘Office. Be would. seem to follow sh 
ees logically that if the Government is bound. by its former adjudida- , . 
. tion in respect: to the cancellation: of a former homestead entry, the ae 
-. > entryman by the same token is likewise bound thereby. One prin- =~ 


: -, ciple at least is well settled, namely, that if no part | of an entryman’ BS 
. homstead. right: was exhausted by the’ making or a former entry, then ae 


he has no ‘right to: an additional entry because his full original : 
a right: of entry remains unimpaired. ‘Such j Is the case when the origi- 
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: nal entry 1s. ‘canceled’ for invalidity, and’ it is not deemed: essentially’ a 


. important that he be expressly. and formally advised at the time of 


_ eancellation that his right ue entry is restored, for such. is 3 the Jegal- wei 
ee effect: of the cancellation. - a a - 
ea As pointed out in the former! een the change inside i in ‘the: grass a 
Soe tice in 1877 was specifically declared not: to-be retroactive in effect, 


and former adjudications were to be considered. final: N otwithstand- 


| ~ Ing some: unpublished decisions to :the contrary, the: Department 3 is. ee 
convinced ofthe soundness of the rule stated ‘in the former. decisions 


a in: this case, and. the: doctrine of: rule: of property. dinvolié re by? the. a fey 


“applicant. can not be:admitted, espedially i in view of the fact that-it ey 


foe ae? been. expressly decided i in this particular case that the claim was — : | ae 
oe invalid. Therefore, the. doctrine of the law of the case would seer oe 
tobe more. appropriately applied’ than the e alleged 5 rule « of A Erepenty. oe 


: 2 Nae invoked.. 





| “The motion is 5 accordingly d denied. 


"MARTIN, “ASSIGNEE OF KING. 


"Petition. for exercise “of supervisory authority of: eect Fes . a ee 
cisions: of May: 16, 1929, and: September: 30,. 1922 (49: L. Di, 859: and. ees = - 
= 361), denied aM} First Assistant ceca Finney, November 25, 1922, . os 
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-—consorzpanron ¢ oF NATIONAL FORESTS_EXCHANGE, oF TANDS 
oe : AEE TIMBER—ACT OF MARCH 20, 1922, , 





-Ixemvorrons., 


“ [Circular No. 868, 1 


"Departament oF THE a Tapes 
: Generar Land Onrtis, 
Oe ian a fae _ Washington dD. On October 28, 1988, 
aes Seeeoin AND: mReenaiens. Oy, 
2 Uwrrep States. TaN: Orrtces: ae ee eer ee ee 
oo. za The act. of March 20, 1992: (42 Stat. | 488), ¢ entitled 1An et To a 
ee onatidats national forest lands,” reads as follows: | eee 





of) hat; -when: the public interests “will: be. benefited thereby, ‘the: Secretary: ot fe wees 
: Po Sthe. Interior. be,’ and-hereby: is, atithorized in his. discretion. to accept: on- -behalf ea ae 
CLS of the | United ' States title ‘to: any. lands’ within exterior boundaries. of the) 9.0 ° 
oe en national | forests: which, ‘in the. opinion “of ‘the ‘Secretary of Agriculture, are ie 
chiefly.’ ‘valuable. for: national ‘forest. purposes, . “and in’ exchange therefor. ‘may ae 
patent -not to: exceed an. equal: ‘value of such: national forest: land, in'the’same.-..-. 
ae oe surveyed: and nonmiineral: in character, “or > the: BOmreiAry of ne eae as gute 4 
the. ‘national’ “forests. of. ‘the ee sais ‘the. values in: ‘each. case: ‘to: ‘be. “deter<c 2 
: mined. by. the: Secretary of Agriculture: Provided, That before any such’ HOxe Sy 3 
7 change. is. ‘effected . notice: of the. contemplated exchange ‘reciting: ‘the: lands oe 
_ ‘involved shall’ be published’ ‘once ‘each week for. foub successive weeks | in: some: 
_mewspaper | of: “general circulation: in. ‘the: county Or’ counties : in which’ may. be. j zs 
eee situated. the lands: to be. accepted, -and -in..some like’ newspaper: published’: ini oe 
ae any ‘county. in: which may: be. situated any. Jands or: timber to. be: given. ‘in. such .. oe 
exchange. -Timber given. in sueh. exchange. shall. be. cut and removed. under, the a 
pee ‘laws: and regulations: relating to. the national forests, and ‘under ‘the’ direction a 
oc and: ‘supervision: and:in, -accordance with: ‘the requirements | ‘of: the Secretary. of . 
7 Agriculture: © ‘Lands. conveyed: ‘to the United. States: under. this: Act. shall, upon es 
cos aceeptance: of: title,.,become ; ‘Parts, of; the, national. forest. within’ whose > exterior 2 
a ‘Houndaries they are, located. . Be ee eS ee ee are 
Begs as Ae ‘Initial ‘Applications t i F irest’ Oifiore:- mete TE prelimihecry: aogotis cee 
eae ations relating to an exchange under the. act are to be conducted:with © =. 
oe “the Jocal. representatives: of the Forest Service, and: any owner. of land — 
= ~ subject. to: exchange: who. desires to: take advantage: of the: ‘privileges. ae 
ae conferred. by. this act: must. file with. the local national. forest: officers. 
“oo an.informal. application: describing - the land to ‘be: conveyed. as well:as 
pa that: to be selected, or, if timber: is. ‘desired’ in’ exchange, the: land 
~ on which such. timber is ‘located.. ‘The land:must be. specifically de- 
 seribed according. to. Government. subdivisions, and. nothing less than: 
a legal subdivision: may be surrenderdd or selected. * The: selected: 
- ‘land. or timber. must ‘be: entirely’ within - national. forest: boundaries _ : 
and in the same ‘State :in-which the relinquished lands are- located. « . 
_ The: applicant: must show by affidavit, or other evidence: satisfac- 
‘pory.t to the a orest: Service, that. the: 1s the o owner: oF the Tad to pa con- eee 




























hare See Sa ana that the land relinquished and the land 0 or r timber  sleoted oe 
ee 5 equal in ‘value.!? 2) ho 
ee Re Approval of the 2 Baohangess When's a, tentative’ open ee at 
See Bean” reached between the applicant and the local: national forest. ~ oe 
7h officer, the-case will be submitted to the. district: forester and if ap- 9.20 
ees proved by: him t to ) the Forester at ae, D. Os, for consider- oe 
os Bea the Forester finds the oa to bea in “the. pablie f intarest: Sand 
erate 200 thet. an equality. of values exists, he will. request the. ‘Secretary Of 2 ae 
Agriculture to advise the Secretary of the Interior that the accept- 
aoe ance of the certain: described. ‘lands offered. under the’ act and. the A 
eee ‘ granting i in lieu thereof of other certain described’ lands, « or of stump- 
age upon. other described lands, ‘meets with the approval. ofthe De 
partment: of. Agriculture; that..the base lands“are chiefly. valuable a 
~.. for national: forest‘ purposes, rand that’ the value of: the: offered and oo 
oa selected lands: i is approximately equal. ee. in ee 





Les pending” 
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~The. Secretary. of the Interior, upon Sooaibt of ail ie fora the oo 


tions” ‘which may appear. - 


4, Formal Application. te District. Land: Officers —The General a 


Tand Office’ will. ‘notify. the district. Jand: officers: of ‘the. district “in 


oe Secretary. of. ‘Agriculture, ‘unless he has reasons to do. otherwise, will = 
_.. approve: the exchange,. subject. to. thesubmission. of: aeceptable:-title. 

~ to the lands tendered and to: full. ‘compliance by: ‘the applicant: with = 

~ these’ regulations, and. subject t to oy ‘Protest or other: valid objec- one 


. swhich'the land ‘or timber ‘to’ be Selected:is ‘located: of: the approval ot : : 
“the exchangé, and such’ district Jand officers will in turn. notify thes 


= “person. desiring to make such. exchange of the approval. thereof, and 


a ee 





os 
f 
a es . ’ 





-- that. he. is allowed 60- days. from ‘receipt of notice. within. Sghich ire ae 
file: his: formal application. specifically. describing the land: selected, = 
fa Sa OR: the Jand: on: which: timber selected ‘is located; ‘and. the. land: £0" a ee 

ae relinquished. | The application must. be: — by: the | y neces: ee, 

o ay affidavits: and fees. 2.8 Betis | eee 
Wee cols N@ “fixed! forms: of: epplidstion’ hae ee auidans hig: abt dnd” ie 
eee accompanying affidavits « as'to the-relinquished and selected. lands have a 
Poe . been: Rae edad but, these: instructions, should: be followed as: near nd geo 
Sele - Bach application: wilt e given a: vjectiad nuraber: ahd aye thé Kone oe 
2a. land date of. filing: stamped thereon. You! will. note on: your records —. Chee 
7 oe against. the: Jand,’ iy “Selected under act. of Mareh: 20; 1922, ‘Public: No, 0. ones 

vo fe AlN, by-.aussee cs ee aa-55=+ ones - Serial No.. veenek ee 


BA ‘idlavite Raquirad The applivaat 3 will] be téquind: to how: a oe 


oe oe a affidavit. that: he-is.21. years of age, and otherwise legally: capable of! aot 
bee carrying through the transaction; that he-is the owner of the: land-re- 
eae ce = a and that said land i is not, t the: e basis of another r selection: or : 
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5 saat i. . “* . 
Et B67. Le 


o ar ae Ae Dos 





nae ‘some creditable: person "possaasao of the tequisite patsonal wig: : 
3% showing that’ the land selected is nonmineral i in character; that it con-° ~~ 
oe tains no salt: ‘springs: or deposits of salt. 3 in any : form sufficient to ‘render ~ a 
eS | chiefly: valuable therefor; that it is not in any t manner. t oocupied ae 
eee claimed | ately to ‘the selector. eg | ee 
aos administer oaths, oe ee ee 
ls 6. iees. Fees must: EBs oid byt thie sppliosht'a a ths: nes of P fling ee, me 
fac hie application 1 in the local land office at the rate of $1 each'to thé == 
oo... register-and’ receiver t for’ each 160: acres or fraction thereof included : 
ih his: application. ve ee 
Publication’ anid ‘Posting Within 2 inte digs from: this. ‘ging eter 
oe TOE his. application. to select. land or timber the. applicant will begins 8 e 
one publication: of notice thereof, at: his: own expense, in a& newspaper’ LOR oy a 
-. “newspapers: having general: ‘Circulation. in’ the county or: counties = 
- in'which the land. relingitished and the land or timber’ selected: Bren. oP Ee 
‘situated, the newspapers to be designated’ by the register.” “Suche 
notice must be: published -once each ‘week for four successive weeks. Dag se® 
ey ee during which. time a. ‘similar notice of the application must be’ posted. ee 
2" an the: local land office ‘and’ upon each and. every noncontiguous'tract 
- ineladed: in ‘the’ application. - ‘The: notice should describe ‘the: land == 
Be or timber applied for ‘as. well asthe land to be given ‘in ‘exchange ey 
ee and give the date of filing’ the application and state that: the purpose = = 
_ thereof’ is. to. allow all persons: claiming: the : land seléeted or. Having: P0828 
| bona fide. objections to. such application an. ‘opportunity to file'their 
ie a protests: with the Jocal” officers of the: Jand district 1 ins which: ‘the eae 
- Jand selected is'situated. °°! 5... pears ae 
ee Proof of publication shall: consist. ne an affidavit. of f the ‘publisher 1 
or ofthe’ foreman or: other: proper. employee. of the newspaper: nese 
which’ the ‘notice was published, with a copy of the published notice = 
attached. Proof -of posting upon the’ land and that such notices 9. 
“remained ‘posted: during: the: entire. period required: must ‘be. taade fo 
oa: 2 by-the: applicant: or some credible person having personal knowledge . - 
5 of the facts.. The register shall ‘certify: tothe: posting in-his ‘office. ois 
cee “The. dates of such: ublieation: and ‘Posting’ must, ° ‘in: 1 all Rech ‘be 
Ls giwense eo = 
Ae eis 8 Lotion. iy. District Land: Officers. Should 3 a protest be filed ~ 
a eri the papers: should: be transmitted to the’ General’ Land Office: for. 
-.- considerations. but. should ‘no “protest ‘be. filed: ‘against: the: allowancée 
Sof the: selection: within thirty: days from: the: date of the first: publica- ae 
.. tionof notice, and no- objection appear on your records, you: will’. a 
- tiotify the ‘selector that he is allowed: sixty: days from receipt“of 
notice. within: which. to. file the relinquishments. or -reconveyance,. and ee 
Oe aca ok of. fats as: eprescabed in i paragraphs numbered § 9; 10), and: li a 






















ee 
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“The ae papers necessary: an Cees a ‘geléction ahotila: - cae 


“et : oS at the same time, However, if additional time is. necessary. to com 
oe “plete the abstract, the same’ will-be granted upon‘a proper showing. - 


After: the filing of : the. required: relinquishment, . -abstract. of..title ee : 


0 ‘ oo “end other proof, the register will certify the condition. of the record eae 
Son the application and wil promptly transmit. the ‘original applica ns re 


2 7 tion and accompanying papers to. this, office by: special. letter. oor 
9. Relinguishment or Reconveyance. —The deed or. reliniquishment, ead 


tee err reconyeyance: of the land tendered as a basis of ‘exchange must be...0." 
es executed and. acknowledged in the same manner. as a. ‘conveyance of. 
~ peal property. is required to be. executed and acknowledged:by the 

Fee ~~ laws: of the State in. which the land. is ; sitnated. ae ‘deed: Meal 


- ee also be. duly. recorded. oe a 
. Where, the relinguishment: or. ‘reconveyance is ade ae an. i indi: bays 


le Seaway it must. show whether. the person relinquishing is: ‘married | Or ee 
~~ single, and if married. the.wife:or. husband of such.person,-as the case = 


| “may. be, . must’ join in the execution of. the. relinquishment. or. ‘recon- 
“ -veyance:in such 8 manner as to effectually bar any right of courtesy = 
 .or.dower,.or any claim: whatsoever to the land. relinquished, or itmust 


ae be fully shown: that under the laws of the State: in which the. a ee s 


_ linguished | Jand i is situated. such wife. or husband has no interest. what- oe 
“soever, present... or prospective, which makes her or. ‘his joining mn oe ie 


ie relinquishment. or reconveyance necessary. | 


«Where the relinquishment, or. ‘reconveyanice’ by: a , corporation, ito . 
#8 should be recited i in-the instrument -of transfer. that it was. executed 
| -pursuant. to. an. order or by the direction of. the. -board- of, directors — 


or other. governing: body,. a copy of which order: or. direction should: 


a ~~ accompany such instrument o transfer, and: should ‘Dear; the 1 Ame. 
a = eDFessions of the corporate seal. eee a ee et Gavi 
10. Abstracts of Title. Rnah: rolinquiahinant 3 or - reconveyance a powers 


es be. accompanied by. a duly: authenticated ‘abstract of. title, showing oe 
"that at the time the. reconveyance: was. recorded the title was.in the... 
: a party. making the’ eonveyance, and that the land was: free from. con- ihe 

-  flicting | record: claims, tax liabilities; ‘judgment 0 or. _ mortgege: Tens, oe 


aE = : : pending: suits. or. ‘other: incumbrances.. iE Pe 
The; certificate. of. authentication. of the: abstract: manst be. signed a 








ee by the recorder of deeds 0 or r other | proper official, under his official seal, ge 


eae pny abstiact, ot. all. matters: of record. or on ‘file | ‘in: his. iffica: indude oe 
Ll SEO tape all’. conveyances, mortgages, or: -other : ‘incumbranees, - judgments 
ae against: the various grantors, ‘mechanics’ liens, lisipendéns, or other 
a eS ere - instruments which: are: required by. law: to. ‘be filed with; the: recording ~ nae 
~ officers, affecting in any manner whatsoever the title to the described’ 
-.-.-Jand. The authenticity of the tax records must. be:certified showing =~ 
es that all taxes 8 levied « or assessed, a sense the land, or: “that could. Id-operate. = 





x sales. and. no. ‘tax. deeds ‘outstanding. as. ; shown. 
by the x The absence of judgment. liens); or pend- 
a suits geninst: ‘the van ous S grantors. which: ‘might :affect:the title. 
ob the land eae or? ‘réconveyed: must be’ shown by. the-official. 
« ce aie courts, of record, whosé judgments, 

d States or the State. in which the land 

e n the land reconveyed. or relinquished. 

| het maybe authenticated. ‘by an: ‘abstractor. 

or -by..an eco ny; soereed oe the. : Gentral Heit ‘he 
in. accordance with ection 42, of + the: Min A 


‘ered: 7 uae ae must be ba 


to,cure. the defects, 
ur “and in conformity. with 
on will, In the: vabsence: : ‘of 


ge EO | pe Notice of; additionala Or. further e- 
renee tefections er aoe advers ctions. of registers and’ Tre- 


-.-eeivers,, the’ Commissioner or. the. Secretary, ry will ‘be: given. and the 
right of appeal, review, or ehearing bet riper in the 1 > manner Bove 


" préseribed by: the. ‘Rules: of Practice ( 


he. Ge ae Office it Be Sa et 
isposa. einen: o enter filed. subsequently ‘to. any.con 
- eg application, to! select: wil: be rejected, ate where ‘the one 














to dd, | Right ‘Resoriéd 0 jp Beject "Ana yaar, i in —Npplt 
2 veations to sharebe Q ee Jantds or: rtimber sod Staton pr ns. 3 of toes act 








the chasers, or. ‘their ‘assigiees, off of lotta in: ecunos to: Tadlians re 
on’ the! Wind" River’ ‘Reservation,’ “Wyoming; to whom ‘patents in. fee: “had ~ “ 


“ p#éviously" ‘been’ issued; to contribute. ‘toward! ‘defraying. ‘the: “constiuction 
betiats¢ of the artigation: system upon that. reservation... fe 




















. oe wins sobgiest _ opition with: reference to the liability’ of — 
"owners « of irrigable Tend. on. 1 the: ‘Wind. River: Reservation, Wyoming, 7 








Tn cee "2 specifi 













ae nitder’ ' day 


) i y. “other. ae of s Congr hae / tiv ae of 
he act: of August’ 94, 1912: (37. Stat.,. 518) Down: to. ‘August 1914...) 
-these lump.sum appropriations were ‘purely gratuitous; no reimburse- 
ent: being required: - The: act ofthe latter date (38: ‘Stat., 582-583). 0s 
after: appropriating: some. $335, 000: for. stich: work. among She Tidiane: 
contains. ‘the:further. provisions: quoted below: oe | es 





























a That: all moneys’ expended heretofor On: : hereafter. und ot lis: ‘provision’ ‘shall : 
I ‘reimbursable’ where. the Indians: have. adequate. funds: to. Tepay: the: :Govern- 
“ment, such. reimbursements: tO: -be made: under; such: ‘rules. and: ‘reg gulations. as the: oe 
8 ‘Secretary: ‘of the: Interior may. ‘prescribe :, Provided. further, ‘That: the: Secretary se 
‘of the’ Interior is: hereby atithorized : ant ected, 0: apportion. ‘the cost of any. > 
irrigation: project constructed for Indians and: made reimbursable out of-tribal. 

funds. of. said. Indians; in’ accordance: with! the. benefits. ‘received by each! indi- 
: vidual Indian . SO: far’ as. practicable. from ‘said: irrigation. project,: Said. cost: to: ‘be. 
apportioned: against euch: Leach individual, Indian vunder such * vules, regula. 


































prescribe, 


regulation as. vod ofthe ae ah be 





“provision: in, s the ; gehoral a ee ie to sich proj ‘bicbas s (awhich gree 7 eS : : | 
- reimbursement, from phe eee Indians, bended) ans a ee 


| sands of poe 








eee 


Ais eneryniiin’. does nor become a: party. to. seonteat: “proceedings: prior: to. the. oe 
agen of: a: contest: ands service, of: notice’ Meret ‘upon. ‘him; and, ‘where ie 


ae 


ehibald’ Douglass * Clark, ‘in’ “the. State’ of: ‘Oklahoma’ # That ‘she? marrie¢ 
said: Clark: ‘October: 15, 1919, and; “therefore, now: As: disqualified. ‘to. make: ‘home 


- stead entry,...That: she never: established settlement.or.residence,on, occupied, — 
2a improv ed. (or: caused same. to. be), any. part. of, said. Jand, or otherwise: ‘brought. oe 


,erself within the purview’of the.act of June 6, 1900. (31 Stat., 683). } 
marriage, failure:to, establish. settlement, residence, ‘ete; and ‘hér: ‘absence’ from’ we 


“said: Jand was: not. due, ‘nor ‘is. it now. due, : to. employment: ine the: ‘United’ States : nt 


Army, ‘Navy: or 2 Marine. Corps, or. ‘other. military. or maritime: organization. ee 
~The. local’ officers rejected © ‘the: application . tor -ccontest,; and ee oat 
denied: a motion for. rehearing. Contestant. appealed, and: by « decision: 
dated “May. 29, "19922, the Commissioner of ‘the. General Land Office ° 
affirmed the: action cof the. Tocal officers. © Within the time: > allowed by. 





riginal. or’ “additional enti 


vues ; 


tht aati to’ vent any ‘unappro en 


: ee 7 “ale reset 3d Sond 12: arial afte ‘ee ))., the De men 
ee the Commissioner Bhat General ae oe 2 ine fee’ 





lacie theretofore S gained’? had noti been lost! by: disqualification’ ‘to enter: 









ee Bech of, her application, ‘and: she: hacaiie: oe one. owl ee 
oa on: that’ date, despite’ the: fact: that’ she* ‘gained : no right 46 oceiupy ‘the oe ne 
esa “Jand ] prior to’ ‘the’ date the designation’ thereof became: ‘effective. * Fler 2% : 
> application ’ could. have been. defeated, by, a withdrawal. thade under 
- seetion 10- ‘of. the..stock- -raising: homestead act. ‘or under. the: act:. of: ess 





+ 






Bs ere by _eision of: # June 3 6 6, 10 in Harris De _ 





aioe Himilton: + vi, Harris 


ber en Dy Ny, 
5 ad REPS Oe Snowden: (40. i. ne : 


FAB iL. ee 5 ) 


olen teS ty a. ‘aiuglo: woman, . tor lands subj ach bo éhtry, and s sus : 














“It at fet — _ _ 
~jeouelnded, “as: shove: seeltedy: that: ner stabi sha not: scars Se oe 7 
























af ; Tendo ¢ array tbe determination So abe ee de ah AS. to. a. alle ee - 


seer lated byt we stock. a — 
si 1 related sb ‘back: to the a ; 


; ie Ob: 1910. G6. Stat., BAT Fey but. that i is a condition not here fhe ae 


2 prose of certain lands ‘within the Gow seed ae ‘Reservation, to” in $e ae ae 
J Bi Montana for School purposes, is. not. to, be construed as’ a deat of, ie 








ee nn all’ lands. is within the -diainighied: oe ‘abeeraation! have = 
tthe cout been pepe ora the eae. of some coat oft reason 


gees ot the nese ra by sean oh instantly, lot adios a all Ee oy 
| ine nate ee nee mone Dose to the State, under. : ES oor 


2 Get in. mainly om | were. he-nght: 0 ‘or timber_ Pace ‘whether. - indemnity, es 
seston) pube 8 Btate.< could. be, made within. the oe tee 








Ron mae the: deléctioris ‘0: Sind might ec 
Bem of affairs’ should the neéded legislation’ ah caro 


a . std! ‘Thy we once » recognize a wnakedrigh of eet on » the. pat * a a ; - 
ae a State to, take. ‘either. ats: lands" an: place: or. indemnity ‘elsewhere:: tt ae 
: “At matt clioeee then the matter aie saply 5 tesolve itself into, oe oe 


a ee « indemnity?” The latterterm, :within itself, n sa 
ae istence-of:any. dneb. bright “Rather at implies siaupancation f for eas nae 
ay & sustained is failure. ito: receive. 4 any: tends: in 2 ise, and: phos | 





HCISIONS: eonee 0. THE ‘PUBLIC LAND 


: ee a single eee the ane ire urleten meng of haa ed 
‘to'a : rt tribe: 'T snatter: of the righ f ‘h 


praisement a: disposal | . = 
Indian eae es which ac st leo car: ied tai e pli 
grant of 1 the lands in sections. 16. and. 36 Ww 4 

a 1: ~ Provisio 





oat of f March 45 “1907. That nie at of Meal nae cit oS 
pas Bablemiber it sete iby » Reyes of. WED wee the: a atten ‘and: eS 


coe patie sents a} maxim. ito. ‘thie: effect that ibetalation: — 
ote to: tein ruc must be construed i in a their favor. T : vatio 


Fy an 
: i} aa -.1 


f the ee nd of hae porte Inching d the States, 














a as nf he: forest. “reserve © one the bounds: of, which they. are. ‘situate. tf ok 
ie ~ created, ‘such: ands. ‘shall. ‘not. be ‘relinquished: ‘and. quitclaimed’ a provided PE oath 

- oy therein, ‘unless: the: head of. the’ departrhent. having. jurisdiction’ over “the: Taitds! 0. : 
i... shall consent: to, such. relinquishment ; ‘and if he. shall fail to’.so’ consent, or if. 
ae ~/oany. ofthe lands SO. relinquished have. been. otherwise. disposed: ‘of. by: the’ United fee 
ae “co States, other:  surveyed,- -nonmineral,, -unoceupied;, unreserved | ‘public. ‘lands: OL ae 
ree ‘approximately. equal. area: and. value” may. ‘be: selected and. patented: in: ‘lieu. POEL oa os ‘ 

oe Be the: lands. so appropriated or: ‘disposed: “of. in the manner. and: subject: to the terms “ es aos 

oy and:-condi ion s prescribed: by. said Act: of: U ne. 4, 4, “1897, and. the: regulations. issued. sage 
Bee ate “= thereunder : “Provided, ‘That. applications to makes . such | jieu ‘selections, must. be a mec 

ee _,, filed. in: the General Land Office within: three. years. ‘after: ‘the date. of this. Act, cos 
ne oe Initial Application. to Forest Officers. “AML preliminary negotia i 
2 “tions: relating” to-‘an exchange ‘under. section 1 of the act are. ‘to be: 
2 eonducted with the Jocal representatives of the Forest Service. “Any - 
person: or ‘persons. who | ‘in ‘good: faith’ ‘relinquished tothe. ‘United 
: .. States: lands 3 in’ ‘a national forest as a basis for. a'lieu. selection. under” 
the: act: of June 4." "1897: (30: Stat., 14; 36); and failed to get: their liew'., 
: ‘selections. of. ‘record’ prior. to. “the: ‘passage: ‘of the repealixtg: ‘act of. 
_ March: ‘Be. 1905. (83. Stat., 1264) 3 or rhose.. selections; though. duly’ 
filed, are. finally. rejected; or ‘the: heirs: or’ assigns: ‘of. gah: ‘person: or: 
persons, and“ who: desires: to. take. advantage: ‘of: the: privileges con-.- 
ferred: by: section |. of said :a. _must, file: with, the local: national 
forest. officers./an: “Anformal pplication. describing by. Government 
enaeriiaoe 2 ee land thus vealeled. TE te to the a neat States. ore 3 



























































Pave Dare "DECISIONS RELATING TO. THE PUBLIC LANDS. 





: y relinquistinént’ of ‘Tea’ ‘than a dogal subdivision: will’ not be v acospted: ; at 


oe “nor the selection of less than a legal. subdivision’ approved. “Pheer 
~ selected: land or: timber must’ be entirely within national, forest. ote 
ae boundaries, and where timber i is applied for the land on which. at AB, 2 


- a _ located must be in the same ‘State as is the: relinquished. land. ee a see ee 
. The applicant must also show by affidavit, or-other evidence sabia “es 





oe  tactory to the Forest’ Service, that, ‘prior to March 3, 1905; he duly, 320 scare 
’. relinquished - to the United States Tena in a national forest: as-a, basis. ee 
~~. for lieu selection under said’ act of June 4, 1897, and that’ he: failed. 5st 

to get his liew selection of record prior. to the passage of said actof oo ers 


- March. 3, 1905, or " that, his. selection, Say aul filed, was: s Gnally sie 
ee ‘Appionil a the E fiohanrigie ayia a tentative. serostiont. has ee ee 
bern: reached between the applicant and the local national forest 9. 


7 officer, the matter. will be submitted. to the district: forester, and if_ Se teh 


- approved by him will be forwarded to the Forester, Washington, fees 


Oe ‘C., for consideration. 


Tf the Forester. finds that. oe ae ads are » desibabile: for e atibined” . . a 
| forest purposes ; ‘that the value of the base lands relinquished, andthe = 
-selected lands, is equal; and that the. lands selected are unoccupied, ae ge 


surveyed, a nonmineral ‘in. character; or the timber. selected is. 
equal i in value to the land relinquished ; ‘that the selected: land or tim. 


ber is entirely within national forest boundaries, and ‘the lands on Be | 
which the timber is located are in the same State as the relinquished oy 


~ lands, he will so’ ‘report: ‘to the Secretary of Agriculture and will 
~ request that the ‘Secretary of the Interior be advised that the accept- 


at ance of the title to the base. lands: offered under the act) and the 


‘granting in lieu thereof of other described lands, or ‘of: stumpage. - so 


“upon | other described: lands, meets with the approval « of the ee ce 
“ment of Agriculture. . - : 


The Secretary of ae “Friterie 1 upon ‘reedipt of ae a letter: fon ; : . x 
the. Secretary. of Agriculture, unless he has reasons to do otherwise, — ee ee 
will approve. the exchange, subject: to the submission of. acceptable. 


a 7 title to the base: land; and to full compliance by. the applicant. with . eh = : 
these. regulations, and: subject to: any protests or other. valid objec- 5 


os oe tions which may appear, and will so oe the: Commissioner of the ee : 
| fae F ab ‘Appltoation: e , District Land. oO fee, —The Coaa Ces ee 


eas Ss Land Office will notify the district. land officers of the. district. ines 
which the: land or. timber to be selected.is located of the. approval. Oh 
oe the: exchange, and such district land officers will in turn notify the 
“person desiring. to make such exchange of the approval. thereof, and. “°°. 
“that he is allowed 60. days. from receipt. of notice within: which. to. file ee 
eee “hi formal application. specifically deseribing tt the land selected, ¢ or the = - eee 


| 8151°-+22—vor, 4 49—25, 





ee B86 ‘DECISIONS: RELATING TO. THE PUBLIC LANDS. oe oe 


ie land.o: on. : which ‘tiniber selected. is. located, ad the lana: ce , be ees: oo 
ae quished. The application must. be accompanied by the necessary. 
ee afidayite, relinguishinente or opnveyante:: abstract. of title. a ae 


“No fixed: oa of application’ for selection pode this act nd ace ace 


/ ae ; i companying affidavits as to. the relinquished and selected lands have - 
_- been prepared, but: these 1 instructions should. pe: followed as. nearly ae - 


oe) peas oon | ages 
~The proof papers necessary. ‘to com a soleekicn: should ie filed Metalhead 
‘at the same time. ‘However, if additional time is necessary to com- ee 


ae ~. plete the. abstract, the. same. ‘will be granted upon 3 a proper stiqwing : S | 


oi : filed with the application. to select... * 
oe nts Affidavits fiequired. ——-The applicant. will: be. required - hee _ 
a ~ by. affidavit that he is 21 years of age, and otherwise legally capable a 


oof carrying through the transaction; that he is the owner of the.land =~. 
ae relinquished, and that said land is hot the basis of another selection 
or exchange. He must also furnish his own affidavit or‘the affidavit ~~ 


= of.some credible person. possessed. of the requisite personal knowl- * 


= edge, showing that the land selected is nonmineral in character; that 
. it contains no salt springs or deposits of salt in any form sufficient 


to render it chiefly valuable therefor; that it is not in el manner a 
: occupied or claimed adversely to the selector. pe ee 
‘These affidavits may be executed before a officer qualified to ad- nie 


minister oaths. ee 3 
eG Relinguishment or : Rincon —_The. original deed of relin- © 
a eitent or. reconveyance.. of the land tendered. as a ‘basis of eXx+ 


ea change must. have been exectited and. acknowledged i in the same man- | 
| mer asa conveyance of real. property is required to: be executed’and 


3 acknowledged by. the laws of the State in which the land is situated. 

~The original. deed; duly recorded, should be. tendered. ora certified. | 
‘copy of the deed, as recorded on. the county. records... Bi 

‘Where. the ‘relinquishment. or reconveyance is mae i an in * 


ae : - dividual | it must’ show whether the person relinquishing is married Pee 
Or single, and: if married, the wife or husband of such person, as ‘the sees 
oon. case may be, should. have. joined. in the execution of the relinquish- — ee 


Pe ment or reconveyance. in. such a manner as to effectually bar any right 


“. - of eurtesy or dower, or any claim whatsoever to the land relinquished, a Pe 

= or. it must be fully shown. that under the laws of the State in. which ee 
the relinquished: land is ‘situated such wife or husband has no interest Se 
~ whatsoever, present’ or pr ospective, which makes her or his j Jommig in : oe Bat 


Boe & - the relinquishment | or: ‘reconveyance necessary. ce 
Where the relinquishment or reconveyance is oy a. corporation, a arcs ae 





a ; oe | ‘should be recited in the instrument: of transfer that it was’ exectited = 
P< _ pitstant-t tos an. order or byt the’ direction of the: board of dinectors.,. Se 


- 
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2 or othe’ 3 governing. pady is a copy of which: ordér‘c or. oie shank : Ca 
-s. aecompany such: instrument: of tr ansfer and. should | bear the. ine oe 


‘ - ” Pression. of the. corporate seal. | i ie 
7, Abstract. of Title —Each speligquichiient'o or. reconveyance e-must 72 ee 


: a accompanied by: a: duly authenticated abstract, of title, showing. 
-._relinquishment of the base lands to the United States; that atthe = 
-) time the: reconveyance was recorded the title was in the: ‘party: make 
.> ing the’ conveyance ; that. at the. present. time, ‘title j isin the United) 
» States, and that the land i is free from conflicting record. clainis, tax. iby Bot ope 
_- liabilities, judgment o or mor ortgage Tens: pandas = suits or other ee. 


- eumbrances. . 
The: certificate of authentication of the: abstract: must tbe a bigned by er ate 


a Pathe. recorder’ of deeds or other proper: official, under his official seal, i - on 
and must show that the title. memoranda is a full, true and complete Ce ee 






: : = of all matters of record ¢ or on. ‘file i in- nr his office, mnelding. all Ste ne 


; ‘the various "grantor. orale lena: lis’ ‘pendons, or. other a : Ee ae pes 
struments which are required by law to be filed with the recording =. 
officers, affecting 1 in any: noanner whatsoever the: title to the described 


- “Jand: The authenticity of the tax records must. be certified. by. the. Gee 


- officers having custody thereof showing, that all taxes levied. or as: oo 


, sessed against. the. land, or. that. could operate thereon as a. lien, have. 


~~ been. fully. paid, or. ‘whether. there is a tax lien. although such tax ise 5 a 
-. Rot assessed, due or payable, that there are no. unredeemed tax sales 
and no tax deeds outstanding as shown. by the records of his office. 
The absence of judgment liens or pending. suits against the various 


| grantors. which might affect. the title: of the land relinquished. or. ‘re: 


a. conveyed. must be shown. by the official certificate of the clerks of the - 


‘courts: of record, whose judgments, under the laws of the United is 


| States. or the State i in. which the: land i is situated, would be alien on 7 


& ; | “the: land reconveyed or relinquished. ace it is preferred the abstract ee a 
aceon 2 aie": be. authenticated by an abstractor or by. an abstract: company, se es a 
ee approved. by | the General: Land. Office, i in accordance with section i a 


ao E of the Mining Regulations of April 11, 1929 (49 L. D:, 15, 69). cohen 
Be Applications for: téember.—Lf Hiner i is desired 3 a change ‘toe VOMES eae 


the land. conveyed to. the United States, proof that. notice has. been me 
published and posted: will be. all the evidence necessary to be filed in = ie ae 
- pegard'to the. ‘timber, but all the ‘proof required. in connection with: fee 


a the land. offered asa, basis for’ the exchange must. be filed: Se eee 
9. Fees. Fees must be paid. by the applicant. at. the ‘time: “of ange got 


oe his: application in the local land office at the rate of $1.00-each to the . oe ae 
a register and. receiver for each 160 « acres or fraction thereof included — cee 
oe Sie ae ceppleation. a ee | eae 
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(20. Publication and: Posting. —Within thirty days ‘fron thie or . 


neers of his: application to select land or timber the. applicant “will. begin 
as, publication of notice. thereof, at his own expense, in: a newspaper: or ee 
9.” newspapers: having. general circulation. in: the. county- ‘or counties. in. Mee 
+. ° which the land or timber. selected. is situated, the: newspapers. to be" 
y designated by the register. Stich notice:-must, be published once each = 
 oweek, for four. successive weeks during which time a’similar notice’ ae 
oo” of the: application must be posted in the local land. office and upon | 
~ each and every noncontiguous tract included in the application. The ~~ 


a ie ~ notice should describe the land: or timber applied for as well as the. - 


ae land to be. given in exchange and give the date of filing the. applica- hae oe 
ee s . ae tion: and. state: that the purpose thereof i is to. allow all. persons. claim- ee ee 
aie ing the land selected. or having bona fide objections to such applica: -. oy 
tion’ an opportunity to file their. protests with the local officers of the eg 


a 2 © Tand district in which. the land selected i is situated. . = gk 
aie - Proof of: publication. shall consist of an affidavit oe the publisher es 
~~ or of the. foreman or. other proper employee of the newspaper in- 


- which the notice was published, with a copy of the published notice = 
-. ood attached. - Proof of posting upon the land and ‘that. such notices : : 
oe “remained posted during the entire period required must be made'by. ~~ 

wpe in the: applicant. or some credible person. having personal knowledge of 
ue i) a thé facts.” The register shall cer tify to the posting 1 in his office. » “The oe 
ose dates: of such. publication | and. posting. must, in all cases, be’ ‘given. ee 


“AL. Action by District Land. Office. ea All applications. sufficient. ie 


i - form, accompanied by the required proof, and fees, will be accepted, 
and you will note on your records against the land. a ‘Selected under. Pa 
+. the'act of September 22, 1922, Public No. 339, by -.---- SAGs eee ee ee 
ae oe (date). ee ‘Baril: Nope pending.” Such. ‘applica’ ee 
_— ‘tion will be’ given. a. L serial number and have the hour and date. of ae ee 


| “The register will certify thie condition’ of the ecard 2 on. ie apple pease 


* : | ane and you will promptly transmit the original: application: and ~~ ones 
x ~ accompanying papers to this office by special letter, ‘a as soon as ee eo 


ee : : dence of publication and posting is furnished. es 
| 12. Action by the General Land. ‘Office. —The pplication. ed ‘ace. ee 


oe - companying proof will, upon receipt: by the General Land Office, be* 

-.. . @Xamined.at as early a date as practicable. and if found defective, 9. 
oe “opportunity, will be. given. the parties. in‘ interest. to cure the defects, 9°. 
Boe i possible. | “Tt the selection. : appears: regular and i in conformity with ee 
the Jaw. and these regulations, the selection will, in the absence of ae 
oe. ~ objections, if for land. only, be formally approved. for patent be 
ae ed letter’ to the district land office, a copy. of such letter. to > be furnished ee 


ce Pane 
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Hal So Agricitare. will, ‘upon Re of the Secretary of tS: an 
that. the regulations have been ally. complied: with, ‘issue. eS BRopee : 


permit or certificate: for: timber. | a ae 
18. Relinguishment by the General Land. O fice. Wisi: the appli- ee 





ae, cant and the forest officers can not agree upon an exchange in accord-. 

ance with section 1 of. said act of ‘September 22, 1992, and where the eae 

~. Jands relinquished have not: been: disposed of by the. United States. — ee 

- oY appropriated ‘to a. public. use. other: than the general. purposes: fori 

~... which the forest reserve within the bounds of which they are situ. 
~~... ated was created, upon due proof of that fact, to consist of the: letters” a 

_ of the forest. officers. and ‘the affidavit of the. applicant, accompanied oe 











by the required: abstract of title showing relinquishment Ofte lands . : oe , 


"to the’ ‘United States, under the said’ act “of June 4, 1897; the. Com- oe ae 


missioner of the General Land Office will, in proper cases,: ‘relinquish ec 
-. and quitclaim to the person or per Sons, ‘who. thus relinquished‘to the . 
United States, their heirs or: assigns, all title to such landswhich the» 
respective relinquishments of such person or persons may have vested = 
_in the United States.. A copy of such relinquishment. and. quitclaim. ere eriey 


and the abstract: of. title will be filed j in the General Land. Office... 


Applications for such. relinquishments | or quitclaims. may be filed. ; dg ne 


in the district land. office, for transmission by special: letter, or the 
applications’ may be filed direct..i inthe. General Land’ Office, “Bish: 
applications will not be given a:serial number. etn Es 


. 14. Rights of Reselection Granted in. Certain: Onis _Where’ it i 


appears that an exchange ¢ can not: be agreed upon, and that the lands. . 
relinquished tothe United States. ‘under: said ‘act- of June ‘4, 1897, 


have been’ ‘disposed. of. by the United . States or appropriated to: re - 
public: use, other ‘than: the. general. purposes for which. the forest 


“reserve within the bounds. of which: they are situated was created, 


such lands will not be relinquished and quitclaimed. unless the head - oe 

“> of the Department, having. jurisdiction. over. the lands. shall [ consent ee 
aoe ‘thereto. oe oo 
an Tt. such. head bf Department. shall fails so a ate or. it's any vo i 


es othe lands So” relinquished have been. otherwise. disposed. of: by: the ee -s 
pe eS United ‘States, the person or persons ‘so ‘relinquishing, their heirs. Eat eS 
or assigns, may select other surveyed, nonmineral, unoccupied, unre; 
served public lands of approximately. equal area and value, and the. 89 
oo Same shall. be: patented i in. liew-of .the.lands go. appropriated. or-dige . 0/8 Sa 
eae ~ posed of, in the manner. and subject. to.the terms and. conditions. pres. as 
~ -geribed. by. said act of June 4, 1897, and the regulations issued there- soo 
ee “under. The principal diroular giving: instructions under. this act. ise ss 
LES "that: of J uly: 7, 1902. (31. L. D., 872), but this was. modified bya large. ne 

number. of, ‘subsequent Groulars and: decisions. . ‘Publication, is. Oe ee 





ured byt the cireular of February. 21, 1908 ated L. D., 27 ee ee 
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ee the @ right of elton under section 2 of the act of AiG: aa 


. mB | 22, 1922, has been granted, a compliance with the regulations of this 

ate e es ~ circular, found in paragraphs numbered 4, 5,-6, 7, and 10. will prob- - ES 
_ . ably be sufficient. Before.the application. can be approved, afield 
examination wall be uacaee hd to determine if the wanues 8 are approxi: bee 

.. mately equal. - : ee 


15. Statute. aa Limélaitons: Saas desiring to: take’ Hew : ot i 


as selections under section 1 of said act, or desiring a. relinquishment or. 


tae quitclaim where an exchange can not be agreed. upon, are, under the = 


ae “proviso to. said section: 1 allowed: five years from and after the date ns 
of the act within which to make satisfactory proof of the relin-| 


; quishment of their lands to the United States under said act’ of J une : 


- Applications to male] lieu: selections: nanos section 2, of the aoe nine 


v4. be filed in the General Land Office within three years after: the date 
a of the act. 


| a at 1897, by submitting | to the Commissioner of the General Land - 
i er te Office an abstract. of title. showing relinguishment of the same to the , 
my __ United. States. 


‘16.. Lands 26 Boccne Port af National: Forest. —Whete: titles to es 
-Jands is accepted under section 1 of the act, the lands repaguaes ve 


; shall thereupon become. a part of the nearest national forest. 


ao I Ge Right Reserved to: Reject Any and All Applications —Appli- : 7 


: o cations to select. either land or ‘timber under the provisions . of the-.- - 
act will not defeat the right of the United States to withdraw: or 


‘reserve the land for such’ ‘purposes or: uses: as may. be proper prior 
to the fling n in the district land — of an application cae pee in all i 


a particulars.» 


18.: Practice aa Procedure Notion of additional’ or further ae | 


Be "quirements, rejections, or. other adverse actions of registers: and re- 


~ eeivers, the Commissioner‘or the Secretary, will be: given and the. - 


right of. appeal | or rehearing ‘recognized. in the manner now pre: . 
cs scribed by the Rules of Practice (48 L. D. , 246), except as other- — 
“0. wige herein. provided. AS protest or. other objection against the. ses me 

. ~ Jection or the application to select must be filed in the district land 
a Office. to be forwarded to the General Land Office for consideration — a 
ee a. a and disposal. “Application. ‘to enter filed subsequently: to -any. con- so 
ae, — 0 flicting application to select will be rejected except. where’ the: sub-— Ee a | 
oS ae a sequent. application to. enter is supported by allegations of. “prior 7 E ‘ - 
ight, in which event: it. will be-transmitted to the General Land 
ee Office with. appropriate recommendation. ‘Applications | presented ae 
eee - under these regulations not in substantial conformity with the re- 
Nee quirements herein made or not. accompanied by the- prescribed: proof. 
et oe as and foes, or " where jand offered as. basis of oxthiange 0 or the- and Lae . 
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. : 3 ™. . y 


a raNe is. ace geraied: ithin: the boundaries prescribed by the: ach oe eee 





: eal be. yofected abject. to iccean or ee of the: defect ae - oe 


| Wanatane ‘Sexy, 


| Approved: pice ‘ead 7. : -— — a a Z ae 
oS. Cc. ‘Faseuy, NS ty en Ea ege te aN 


Te concur: a 
_ Huey C: Weorlade: ee 
_ Beccary of Agrioutnae. 





"NORTHERN J PACIFIC RAILWAY COMPANY. 


“Devided December 90, 1922, ee te ; Boa 


Commissioner. ae 


| Acting Secretary oe the e In terion. : ees ee aa Oe ee 


| Ramzan? Grant—Inpraw ‘Laps Mito ‘Tac. Laxns—Mioonpsona Risse a 


-_ TION—STATUTES, . 


The grant of July 2 1864, ‘to the Northern I Pacific Railroad. Company. re me 
-to- convey the fee te: the lands. within. the former Mille Lac Indian. Reserva- - 


 tion,: Minnesota, that-were- ceded. to: the. United States by. the treaty: of. is 
_ March 11,°1863, all of the canes claims to which were e extinguished: my the 


| | ~ act of. January. 14, 1889. bash weet : 
Courr Disctsions: Crmep AND: | APputep—Dnpanmienrar, Dacrstons Orr “AND : . 
OVERRULED. nates 3 : . 
Cases of Buttz v v Northern Pacific Railroad. (119 Uv. ‘S$: at and United | States a 
Vy, Mille Lae Chippewas. (229 U. Ss. 498) ‘cited and. applied ; cases ‘of North-. 
ern Pacific ‘Railroad Company: et al. ce “Walters ‘et. al. (13 L. ‘D 280): and 


: “Warren. v Northern. Pacific Railroad Company (a2 L. D., B88): overruled 80 cep he 


: far as in conflict. 


~ 


: Fryney, First" ‘Assistant ‘Beonaitalt 


On. J uly: 17, 1917, the Northern Pacific ¢ Railway Conigany 8 filed 3 iedin | pee 
“the General: Land Office an application to have adjusted under the 80°." 


act of I uly 1, 1898 (30. Stat., 597, 620), the patented homestead entries eee. 
ee of William Evans and thirteen’ others. for lands in. Secs. tis 19, and Pe: en) 

29, T.43.N., R227 W., 4th P. M., Minnesota, within the former. Mille eee 
: lee Indian: Reservation: ‘and. within the place limits of the grant to © 
the Northern ‘Pacific Railroad (Crow: Railway) Company ee the act Sg 


. oe of July 2, 1864 (18 Stat., 365). Op 
Aas) By. decision dated August 4%, ‘1992, the Cormes one of tlie: cae cee 
“eral Land Office denied the application, citing Northern PacifieR. R. 0s 


a : - . Co. et al. v. “Walters et al. (13 I. D., , 280) ; ‘Warren VO. Northern: Pacific : a 
a oa Re R. Co. (22 L. D. , 568), and the unreported departmental decision’: _ oe 
“Ss0f August. 4, 1900, ‘canceling the company’s primary ‘list (Taylors. ~~ As 


nee 2 - Falls N N 0. » BA filed « Ju une: 22, 1883, ‘for: the: Jands later embraced i in at tha 











~ 





a : fourteen: ones referred to in the application to! o adjust, ‘The whi . 2 


7 pany: has appealed. - a 
~ The treaty of: fropeanry = 22, 1855, ‘proclaimed Apel 1, ‘1855. Qoe88 a 
oe Stat., 1165), in the second Aas of Article II, reserved. certain ; 


Aue tracts of land ¢ as ai paeraamge homes for the e Mississippi bands of. of OEP mS ; 


“The first to embrace the e following fractional | townships, + viz: Forty-two north, ee 


| rie range twenty-five west; forty-two- north, of range twenty-six. west; an oe 


. - for ty-two. and forty-three north, of range twenty-seven west ; and, also; ‘the ‘ . - 
hee three islands in the southern part. of Mille Lace. tick oe bs ig, see 8s | 
sie a The tracts reserved i in the second. clause of the suondl cece of the a, 
Oe ‘treaty of 1855 were the subject. of two treaties, the first being made | 


March: 11, 1863, and proclaimed, -after amendment’ by the Senate, ee 


a. on March. 19,, 1863 (12 Stat., 1249), and the second. made on May Wy | : ; - . 
1864, and d proclaimed, after amendment, on March 20, 1865 go, Stat., oe = 


“Article I of fhe treaty. of 1863 prided ~ 


7 “The reservations known as. Gull Lake,. Mille Lac, Sandy Lake, Rabbit® Lake, | 
7 - Pokagomin: Lake, and Rice Lake, as. described in. the. second clause of the second. 
-- article of: the. ‘treaty with the. Chippewas of the 22d February, 1855, are hereby 
‘ceded to the United. States, excepting one-half. section: of: land, including the 
“ mission: ‘building es at Gull Juake, which. is: ‘hereby granted: in 1 fee Simple. to the 
Reverend. John Johnson, missionary. | po ne 


“Article 2 of the second treaty provided: 
Whe reservations known: as Gull Lake, Mille. foes, ‘Sandy Lake, Rabbit Lake, 


- Pokagomin, Lake, and. Rice Lake, as. “described: in the. second. ‘elause of. the 


“second: article of: the: treaty. with: the ‘Chippewas. of: the. twenty-second of Feb- | 
ruary,. 1855, are hereby. ceded: to the: United . States, excepting’ one-half section 


‘of land,. including the. mission - buildings at Gull. Lake, which | is: hereby granted 


din fee- ‘simple to the: Reverend Jobn Johnson, missionary, and. one section .of 
land, to be located by the Secretary ‘of. the Interior, on the southeast side | 


if of. Gull Lake; and which is. hereby’ granted: in fee simple to. the ‘chief Hole-in-the- - 
eS. day, and a section: to. chief: Mis-qua-dace, . at,. Sandy. Lake, ‘in. like manner, and. 
wae : section to chief Shaw-vosh- -kung,, at Mille Lac! in like manner. nas oa 
: “In: the. second article of both treaties was” ideserived the eee Sot ; 
rad ae new reservation; the metes and bounds description in the: second eh 
ak treaty differing slightly. from the description of the first treaty. Tne, 
‘Articles ITI, TV, V, and VI of the treaties, wherein. was set. forth 2 ae 


ae what the Uaied: States agreed to. do-in consideration of the cession 
- maadein Article I, differed slightly; while the. remaining articles were 

— practically | idence except that ‘to Article XIV of the-second treaty. 

* there was: added, aad that this treaty is in lieu: of the Se made. oe 


e fy, the’ same. tribes, approved. March 11, 1863." e 








« Article XI of both treaties. provided :- 


Tt shall not be. obligatory upon the Indians, parties ¢ to ‘this. treaty, to Tone eo 


ae chee their present reservations, until the: United States shall have first t complied ms : ; oo 


a ae ae 











ee “tt 4 the stipulations: of. “Articles: Iv. and VI of this ‘tieaty.” ey the ‘United 
ee States’ shall furnish them. with all necessary transportation’ and: subsistence | 

8 “to” their. new homes, » and ‘subsistence for . six months. ‘thereafter :. Provided, 

Jie J “Ohat, owing to the heretofore good. conduct of. the. Mille ‘Lae Indians, they shall - 
not be: compelled to remové so long as they shall'not'in any way inter fere with - 


- or in any manner: molest ‘the persons or: property of the whites. 


By the act of J uly 4, 1884. (28 Stat., 76; 89), Congress, directed: 


“That the. lands acquired from the White Oak Point. and. Mille Tae bands of 


; fe ‘Chippewa. Indians. on. the- White: Barth reservation, in. Minnesota, by the: treaty 


proclaimed March . twentieth, ‘eighteen’ hundred. and | sixty-five, : shall not. be. 
ae patented or. disposed of. in any manner. until. further legislation. by Congress. : 


| The act of January. 14, 1889 (25. Stat., 642), entitled. “An act. for 
: the relief and: civilization of the Chippewa. Indians in the State: of 


“2 Minnesota,” provided, in section 1, for the appointment, ofa com- eee 
missioner to negotiate with all the different bands or tribes of Chip... ae 
_ -pewa Indians i in the State of Minnesota. for the complete cession. and’) 


relinquishment i in writing of all their. title and interest in and to all | 
the reservations of said Indians in the. State of Minnesota,, except 
the White Karth and Red. Lake Reservations. Sections 4, 5, and.6 


made provision ‘for the. survey and: disposal of the ceded 1 lands; the” se 


ue second proviso: to section 6 reading as follows: at ree 


‘That nothing in ‘this. act ‘shall - be held to. authorize ‘the: ‘sale or Siler 


7 disposal under. its. provision of any tract” upon. which there: is” a subsisting, 


‘valid, preemption | or: ‘homestead entry, but any: such: entry. ‘shall be ‘proceeded - 
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. with under the regulations. and decisions: in force at the date of. its allowance, sales 


7 and if found regular and valid, patents: shall issue ‘thereon. : s ae 


- By the. act. of February 15, 1909 (35 Stat., 619), he Court: or 
Claims was. given jurisdiction’ to. hear and. determine: ‘a suit or ‘suits 
to be brought. by and on behalf of the Mille Lac band against. the 


United States on account of losses sustained. by them or the Chip- a 
- pewas.of: Minnesota by reason ofthe opening of the Mille Lac Res- oe 


~~ ervation: to-public settlement under: the general land laws of. the 


: Ct. Cl, 415.). The judgment. cwas rendered. on. the theory, that the” 


: ~ Tands: were-set apart and reserved for the occupancy and use of the - 
-. Mille Lac band by the treaties ‘of February 99, 1855, March. 11, 1863, 
* and May 7, 1864, and were subsequently. relinquished to the United 
os States. pursuant, to. the act of J anuary: 14, 1889, ‘supra, upon certain. - 
ae trusts therein. named, and that in violation. of those treaties ‘and that 

ae ets they. were ‘opened: to settlement and. disposal. under the pets 
.  Jand laws of ‘the United States, ‘and: were disposed of thereunder, 
oo. to the egress loss and: a diimage of the Mille Lac. band. : On n appeal t the 


ig oa United States. A: suit was begun, and the. Court of Claims. gave > ce 
i judgment. against the. United States. 1 in the sum. of $827, 580.72. cat 


a Cer ee 














Doar Goo. ers mie a) ah att doe 
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ea Court of the United. States (229 U. 8, 408) reversed ate * a 


ee) ‘stating: (page. 510) : 


“The Court of ‘Claims gave no. effect to. thé proviso to section 6, and ‘the. e:find” Nee 


| as oe a ings afford no basis for separating the damages. rightly recoverable from those - a ae 
: _ |, Grroneoualy® ‘assessed on account of lands disposed ‘of under preemption. a Te 


_ homestead entries allowed prior to the act. of 1889. 


. Mr. Justice Van Devaziter delivered the inion of the court, and 2 e ~G 


eter’ to. the. various treaties. as. follows: 


By’ the treaty of 1863," supra, the: lands: ‘in the ‘six reservations, ‘the one ae : 
a "occupied by the Mille Lacs being. in’ terms included, were besa ceded | to oe chee 


‘ _ the United States. ee a ne ce gts eg 
‘The treaty of" 1864, supra, superseded that ‘of 1868, and in. so. far as their 
provisions are material here they were identical, ‘80 we shall speak. only. of the ° 


later one, In addition to. the creation of the single large. reservation, provision 2 
Was. made for -the payment. of. large annuities. to. the Indians in consideration for ge 
the cession of the six original: reservations, and it is not questioned that these 
amnuities were duly paid to all the bands, including the Mille Lacs, nor that : 


» there was a full compliance with Articles IV and VI. | ee 
ee er, ee a 


A controversy soon ‘arose’ over ‘the meaning: and effect: of the proviso to . 
Article XII of the. treaty of 1864. declaring “ i that, owing to the heretofore good. 
- conduct. of the Mille Lac Indians, they. shall not be compelled to remove. (from . 
the old reservation to the new. one). so. long’ as ‘they shall not ‘in any way inter- 


- Lere: with or in any ‘manner molest the persons or. property of the. whites.” * : 


On the part of the executive and administrative officers. it was. insisted—not; ma 


however, without: ‘some differences. among themselves—that the proviso. didnot...’ 


invest the Mille Lacs with any right. in the old reservation expressly ceded: by - 


Article I of the treaty, but. merely ‘permitted them. to: remain. thereon as a~ 


matter of favor; that one purpose of the cession. was to enable the Government 
' to survey the lands and open them to settlement, and that it was not intended. 
that the permission. to remain should interfere’ with this. But. the Mille Lacs 


ad Inaintained that. the: ‘proviso operated. to. reserve the lands. for their occupancy = 

and use indefinitely, and that the lands could not be opened to. ‘settlement: 
while they remained: and conducted themselves: properly towards the whitey in . - 
that vicinity. “The survey was made, the lands were declared. open: to: settle; 
ment and entry,- and entries in considerable numbers were. allowed: ‘from. time 2 bas 
to time ; ‘put the. Mille. Lacs. persisted in. their claim and refused. to “move, ee 
- although’ repeatedly entreated to do So. This continued to be. the. ‘situation as 








until. the act. of. 1889. was. ‘passed. by: Congress. and accepted by. the Mille Lacs. 


‘9 “and other Chippewas of. Minnesota. :-In the meantime an order ‘was issued “by - Bite SS 


one Secretary of the Interior ‘suspending the allowance of further entries, as Re 


also further action upon. those. already allowed, ‘and this order was. recalled by ee 
a ‘succeeding Secretary. Congress then passed the act of July 4, 1884, 23Stat, 


76, 89, G 180, directing | that the lands should not a ‘be patented or disposed 


of.in any manner until further legislation.” The. entries allowed up to that 5 


. -_ time covered. about 55,000 acres, ‘or. approximately niné-tenths of the. lands, and _ ee 


_ some were. under. investigation. upon charges that they were fraudulent. - After” ji = ee 
the passage of the act of: 1884, all: further action \ was nee 1 awaiting further 7 ae gee ey 


pais a oe 
That legislation came in the act of 1889, 
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Tees, ta oe 


“Whatever niet. ibe: said. ‘of: its. merits, it is japarent that there was. a Pree Zp 








: controversy. between. the Mille Lacs’ and the Government. in Tespect of the tights ee eae 


>of the former under Article XII of the treaty of 1864, and that the controversy © 
“was still subsisting when: the act. of 1889 was passed. by Congress and assented . 2.0 002 
_-- sto by the Indians. And,we think it also is apparent that this controversy was. 

“intended to be and was’ thereby adjusted and.composed. A manifest purpose 
- of the act was’ to’ bring about the removal to the White Harth Reservation of =. 
-. » - all the scattered bands, residing elsewhere. than on the Red Lake. Reservation, 
-. >. the Mille Lacs as well as the others; and. this.was.to be accomplished, not — 

oe it through: the exertion of the plenary, power. of Congress, but. through negotiations. ~ aa 
~ with and the assent of the Indians.- The provision. in section 6 for perfecting = 
_- subsisting preemption and homestedd entries, if found regular and valid, =. 
| pointed most persuasively. toa purpose: to. extend. the negotiations to: the Mille ne oe ie 7 
Lac. Reservation. ‘The commission, ‘the. Secretary ofthe Interior, and the: . ~~ 
| - President, in’ seeking, obtaining, ‘and approving the relinquishment_ of ‘that a ee 
reservation, all treated it as within the purview of the-act, and the Mille Laces 





~~ did the’ same. - Then, too, ‘Congress~ recognized’. by. the act of 1890, ‘shortly ae at - 
following: the: approval of the agreement, that. the Indians had. come ‘to have Pe 


s on interest in the disposal of the lands ‘in that: reservation. en ae 
But. while. the: Government. thus waived. its earlier. position. respécting: ane? ee 
status of the. reservation and: consented to recognize the. contention Of | the ~~ 


Indians, this: Dike done, ‘upon ‘the express _ condition, -stated. in the proviso-to — eet 


: section. 6. ee In other: swords, the controversy. was. intended. to. be. and | ; 
was cae and ‘composed. by concessions on both sides, whereby the. lands... 7 


in the. Mille’ Lae Reservation: were: “put in: the same. category, and were to be 


“disposed: of forthe benefit of the: Indians in. the. same. manner;’as the. lands | 
Sin. the: other: reservations relinquished under the act; ‘but subject to the condition 

o and. qualification. that. all “subsisting bona fide- preemption and. homestead fot 
entries. should. be carried. to completion and patent under the ‘Tegulations and: "aden! 


| decisions. in 1 fore at the time of their allowance. ee eee, BC: 


On. behalf. ‘of ‘the. Indians. ‘it ‘also. is “gaia. ‘that tie: proviso was. limited to. et 
as regular: and valid’ ? pr eemption. and: homestead entries, and that no. entry “OF “=. 
4 lands: within. an. Indian. reservation could: come: within” that: limitation. | But Ae 
this: assumes: the, existence of the Mille Lac. Reservation sat the. time: of. ‘the. 20 
“entries, “which was. the very matter in dispute. *. * *.It meant, as its... |.” 
‘. terms plainly show, that. entries made in accordance with: oleae regulations ee 
~ and decisions’ could, af bona fide, be carried. to: completion ‘and patent. in: the ~ on L 
gual | way; and the phrase ‘ “if found. regular and valid” was evidently: used.) a 
*. with special reference to the charge that some of the. entries were fraudulent oo 
ae and with. the purpose of eliminating: such. as were: of. that. character. tie es 
4° We are accordingly of opinion that the act of 1889; to which the: Taal. sae 
> fully: assented, contemplated. and: authorized the. completion, -and the ‘issuing — a een 
2 Off: patents on, all. existing preemption and homestead entries in the Mille. Tac 600 
> traet’ which~in the course of proceedings in the Land ‘Department. should. be +0. 
~ “found to be within the terms of the proviso to section 6, ‘and therefore’that -~ 
- no-rights of the. Indians. were infringed in.so disposing of lands’ ‘embraced: Sade fap © 
- in such entries. And we think the evident purpose of the proviso requires that 
dt be-held. to include entries of that class theretofore. passed. to-patent, of: which ce 
ee Ie there were some instances. during the early. period of the controversy. | 


oe . It having: been thus determined that the treaty of. 1863. actually oe 
— “coded t to the’ United States the lands Teferred 1 to. in Lee c.application ae 











7 896 ae 
: i to. adjus ate at: follows. that: ‘the subacquent’ grant. bo: ne ae i a. 
oo company. operated to convey the fee to the’ company, subject to the =~ 
: - right of occupancy by: the Indians (Buttz v. Northern. Pacific Rail- : 
road, 119 U: S., 55), and it became incumbent on the United. States _ aes 
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a: fos to extinguish ; all claims of the 6 Tndians, purstant, to ) the second section ae - 
oe “7 of. the granting act—- fe oe ee ee oe 


“The: United States shall extinguish, as ‘caoldiy. as may be ‘consistent’ with ‘ ; 


gone ‘public’ policy and the welfare of the said Indians, ‘the Indian titles to all : : 


7 lands: falling under the operas: of this. act, and pequized in the donation aa a 


oat (road) named. in this bill. 


As stated by the Supratie’ Court in the Buttz ‘case, supra, an ee 


ae Tidians had merely a right of occupancy—a right to use the land — a 


‘subject’ to the dominion and control of: the Governinent—and ‘the : Rie: 


_ Tnanner, ‘time, and ‘conditions ‘of ‘its - extinguishment were. matters — 


- ~ solely. for the consideration of the Government... The act: of. 1889. ey 


.. provided a method. of. extinguishing the claims. of the’ ‘Mille Lac 

band. to the. lands within the reservation: created by the. treaty of 

1855 and ceded by the treaty of 1863, but in the meantime the United 
| States had’ allowed | entries : for approximately 55,000. of the little 


| more than 61,000 acres, among them. the. entries of. Evans and the 


oe thirteen others, embracing lands. within the place limits of the grant — i 


a to the railroad company. As said entries were made prior to July 1, 


1898, the application: for adjustment oo the: act, oF that. date 


must: be allowed. 7 
_ The decision. ee trom is one ane. thé dedisions referred 


: ‘to in the second. paragraph hereof: are overruled | in so. ) far as they: | 
; conflict with ¢ the views herein. vexpressed.. ‘ ee a 


| CONDEMNATION | oF LANDS ALLOTTED w | SEVERALTY. TO 
| INDIANS. ; pest oe 


Opinion, ig January 2, d 928, 


a “Inpuaw LANbs—ALLommEnt—Rucein oF ‘War—Sraromes, | ae 
~ The. act. of March - 3, 1901, which authorizes ‘condemnation. for. public: — ‘cee 
oe poses: pursuant: to. State or. Territorial laws. of : lands allotted. in ‘Severalty Se 7% 
to. Indians" did -not, either: expressly or by. implication, repeal apy. prior. ee 
ie ~-aet;. nor. was. it repealed. by. subsequent: acts. of. Congress’ ‘relating. to’. the. “ wee Lae 
a acquisition of rights of way. across. Indian. lands; that act. and. the. varlous Ge ele 

.. Federal rights of way statutes are to be construed conjointly. or, if need a 


. 


| ne be,. independently of each other. 


ae a “INDIAN Lanps—RicHt OF. ‘WAx—Wonns - AND. PHRASES. 


In the. ordinary sense the terms ‘ public purpose ” ” ‘and “s “ public use’ sy are to be a 





_ construed: interchangeably.’ oo 
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rer ee ee 
- ghia Mae ’ i os - e 














i ao toma Lanvs=Rraws oF: Way—AnormEnt—Worns- AND: “Puneasns,: | ee ee 

ae The: term. tf ‘public. purpose,” as used in’ the act. of March. 3): 1901, is to. bee eae 
_construed. to mean. aby purpose which would. be- deemed. a ‘public’ purpose: ea 
. under the laws of. the State or ‘Territory | within which the allotted indian ‘ ee ee 


~Jands: are sought to be. condemned. 


ee Booth, Solicitor: He i ee a eat Tee 
an: At the. suggestion éf the: Gamiiiasioner of Tadienw affairs you wie: Pee 
re os aaa my. opinion on several. questions involving. that: prove on in the | 
eS ae of March 38, 1901. (BL Stat., ‘1058, 1084), which reads: _ a 
ee, That lands allotted in severalty to Indians may be condemned for any ke = Ge 
BO" purpose under the laws of the State or “Territory where: located ‘in, the) 09 ee 
same: manner: as. Jand: owned: in fee may be. condemned, and the Money awarded Ars a 
ae ae damages: shall: be paid ‘to the allottee. ’ (Italics supplied. de eae 
ew ~ After: inviting ‘attention to a number of Federal statutes relating 
ita to the acquisition of public and Tndian lands, or. rights. of way there-. ere 
- over for various. purposes, some of which acts are hereinafter Spee es 

. cifically. referred to, the ‘Commissioner, of Indian Affairs presents Pe 

oo questions which, for ‘the time being, may be consolidated. thins) 
| (1)° What constitutes: a Paeee PUPS, 2 within the e meaning of oo 


the act of March 3, 1901, supra? 


(2) Did the act; ‘of that. date repeal. any Pot the: prior acts relating be 
ade the acquisition. of rights of way across Indian land?» — oe 
. (8) Was the provision in the act mentioned repealed by. any ‘sub- fateh 
‘sequent act of Congress under which Indian lands or Hight of way oe 

* thereover could be acquired for designated purposes? — 7. s 


The other statutes referred to, in, the main, are: Serr id, ae . 
Act of March 3, , 1891. (26. Stat, 1095, ae ion 18 to a1, ine | 


ta clusive:. 


“Act of March 9 9, 1899 (30. Stat., , 990). 


 Actiof February. 15, 1901 (31. Stati, 90). 
ae Act: of June 21, 1906 (34 Stat., 325, SO) 
- . Act'of March 3, 1909. (85. Stat. “f 81). 
Act of May 6, 1910 (36 Stat., 349). ee 
Act of March 4, 1911 (36 Stat., 1235; 1953- 54). 
Net of May 18, 1916: (39 Stat., 1B, TST) RN Se ate 
Tt will not: be. necessary. here to analyze. separately 6 or even riidicetiag.. eg ee 
oe extensively the. provisions ‘of each | ‘of these measures; it: being suf- uve 
~ ficient to point out that.-with the exception. of the Jast-mentioned. ee 
oo act they’ are all of ‘general application, in“that they do. not. relate. iI 
eo. ito -aniy.. particular reservation or tribe of Indians. | Further, that. ee 
Sod - under these statutes and. possibly others, title to. or a. right of way... 
_. over Indian lands, either: tribal or: ‘alistted,: ‘may be acquired. for) 25) 
various: purposes, such as for railroads, station grounds, pipe lines; 
oe ‘reser EF YOURS, ditches, fumes, telephone, telegraph, Dowel Sanemisson! 
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oes Tinea: ete: “Applicants under ‘thee acta niust’ Mentor to. fe a 
mei. S requirements. some of which are statutory and others by. way of 
i. regulation, asin all matters of this kind the applications are subject. 
i... to approval. by. the. Secretary of the- Interior. - Compensation, to: ae oo 

, Indians interested—whether: individual allottees or the tribe‘as a 
Ue Meghan whole—is usually had by way of “ damages ” assessed prior to final See 
—. >> action. For illustrative purposes as to such matters. but without pare so. 
oo tieular regard. to the latter point see 14 L. D., 265; 20.L. D., 154; 9 >. 

~~. 96 L, D., 881; 27 L. D., 421; 80 L. D., 599; 32 ti. D., ‘178; 83. Li oD te eae 
389 and 568 ; 35 L. D., 550; 36 L.D., 135; 39 L. D. 44: 40 as dD. 405 ee 
49 T..D., ‘B62; 44-1, D., ‘bil; and. 45 L. D. 563. These by no enee ae 
a “constitute even all. of the ‘published. departmental rulings relating | 
a to such matters but they are ample for our present purposes.; 
_ Taking up the specific questions reproduced above, discussing these’ Sh 
ivan - inversely and considering the last two jointly, it may be said that 
ee none. of the statutes listed nor any other act of Congress, 1 in express 
terms, repeals that. provision. in the: act, of March 8, 1901, supra. Tt 
- will ales. be. observed that that. provision does: not, in terms, ‘repeal. a 
any other statute. . As repeals by. implication are not. to be ‘favored - 
ts (285 U..8,, 492), unless these several statutes are so repugnant to _ 
', the provisions of the act of .1901 referred: to, or present such: an 
irreconcilable * conflict. therewith. that. ‘effect. can.not be: given to 
each then it must: be held that the. provisions of. the one act. are not 
ae repealed. by the other. - a do. not find that the true situation here 
impels a repeal by implication. ‘Hence, these several measures. are 
to be considered. together, or if need bg, independently of each other. 
ae ‘This clarifies the matter considerably, - Pes 
: ~ Applicants desiring needed Indian lands, or. rights of way there: 7 
-. over, for various. public’ purposes have: frequently found that. the | 

.. rights sought could the. more readily. be acquired by proper negotia- 7 
tion through this Department rather than through the courts. Uni- . ~ 
_.. formly this Department. has seen to it. that the interests of the — 

Indians were fully protected. . In some cases the se ‘damages ’ ” assessed 
by way of compensation to the Indian may. have; appeared somewhat = 
excessive, as ordinarily viewed, but the Indian has always received = Shes 
"the benefit of the doubt. In. given instances applicants | for such) =. > 
so “zights, may. have realized ‘this and. in some cases even protested age ee 
Bh a. against. the. damages. levied. but in. the end they also realized that. 

the saving in time, court. costs, attorneys’ fees, ete., frequently more 3... 
ae’. than offset. the ‘difference i in cost to themselves had they proceeded = 
poy Ps at by. ‘condemnation through the courts. The fact remains, however, 

©... that allotted Indian lands can still be condemned for public purposes * 

--... where necessary under the provisions of the act of March, 1901, -..° 2. 
ae | supra. ‘In. other. words, the remedy resting there-is simply an ‘alter- ey 
Beets FS native: one > rather than a concurrent or an. exclusive procedure. Bake, _ ae 


wt 











Aggy oe "DECISIONS: ‘RELATING ‘TO THE PUBLIC ‘LANDS. 


e : "ae to. ane hee off March 3, 1901; ‘this Department held. that + a. ae ee 





: could condemn allotted Indian. lands: for public: purposes. See A900: Bee 


: a VLD. ,24. Again, the provisions of that act came before this Departs . 
ade ‘ment j in.1905 and in an opinion dated May 11,.1905- (unreported) the: "252 


~ then Assistant Attorney General for this Department. held that. under — oe oS 
~~ the provisions of that. act: and: of certain statutes. of: the. State: Of ee 


8 tea, lands allotted to: the Indians within the: Uintah Reservation: s oe = 
~~ could be condemned i in favor of persons or. corporations desiring tO ee 





; _ aequire rights, or way for canals, ditches, :¢ ete. In  conelading, ae : ae . 
if one it was said: oe ee a 


These quotations from the law of Congress. and the laws of ihe State answer 


. Che inquiry and leave no.room: for discussion or argument. Indian allotments ~~ 


“are subject. to be. condemned for ‘public purposes. under the: laws of the. Cimino. 


a or: ‘Territory where located, before the issue of, final. patent, to. the. same extent oe o a e 


8B. if the allottee held the. fee to the land. The use of. the, land for right of. : 4 ne a 
“way ‘for irrigating ditches is declar ed. by the law. ‘of. Utah to be: a oobi use ein aoe ee 


es aupnort. of which the right of eminent domain may be exercised. | 


Departmental decisions reported. subsequently. to the foregoing ar fae: oe 
: not radeets silent. 4 im the matter. : thus, 4 in 1 85 L. D.; 648, it was Seid: 8 


: (syllabus) : 


A decree. of condemnation: by a COnrE: of V coumpetcae: ‘juriadletion; in. proceed. pe Peis 
oo ings: under. the act of: March: 35. ‘1901, which provides for condemnation for public a 
purposes | of. lands. allotted. in ‘severalty. to Indians, has. the effect to vest. title. 


if fee, ‘and the issuance of. patent to, the Indian. allottee for. the Jand covered. 
by: the decree is not necessary. | fee | ? 


The ruling had in: the Inter: case is i gibstantialty ‘dealt with: algo: . 
in 42 L. D., 4, as the. same parties: in interest and the. same subject 


~~ matter’ oe involved. The fact that the power company there .con- oe 


cerned also submitted to. and did receive from Congress. by: the act’. 


of May. 5, 1908 (35. Stat., 100). 7a confirmation ofits title to. the Jands ae 
80 acquired 3 in no “way | detracts from. the. fact that. the condemnation * 


proceedings had i in the first instance were. ‘perfectly legal, sufficient, a | . “ 
' and proper. The additional legislation by Congress simply $ ‘made ee 
_ assurance. doubly~ sure.” ‘When analyzed. the. last. mentioned act. 000). 


eae merely, released’ and confirmed unto the power company the interests oe 
of the United States in and. to. the lands therein described. “Those 03° five 
- ~-Jands. having’ previously been: Indian “trust: allotments,” with the: eS 

a legal title remaining in the United ‘States, doubtless the power: ‘Gom- nen 


eee preferred | to. have of record. some e authenticated extinguishment . = Fee 
ot the latter. title also. eo i oa 
After mature consideration of the entire. e subject n matter Ts am of the . Soe 


oe opinion. that, the provisions of the act. of March 3, “1901, are ‘still: in. a we 
~ effect and that. allotted Indian lands’ may. still. be. condoned: ‘for . 
ca public: purposes. es This brings. us. to- a. consideration. of the . aaeeon 
ae. first Brod, | as to what constitutes ‘ pubic p a et bie Eon 















"DECISIONS RELATING TO THE ‘PUBLIC LANDS. Bo “von. ee 


N oO eon general. ralé bonged defining ¢ a public: purpose. fe 4 


“ = oe be. given. Necessarily this must rest to a large extent on. the * : os 
circumstances. surrounding each particular transaction. Under the © ° 


right of eminent domain inherent in every sovereign power, lands. 





Bee _or other. private. ‘property: needed for public: purposes can be con-_ ae is 


: - demned- (15 Cyé., 557). This right may also be delegated to others oe oe 
~ and thé legislative: body. may designate the public purposes: to which. 


| oe | such. property can be applied: (Id., 565- -566). State statutes in cbet . - 
instances outline in part at least the purposes for which private: ae 


a property. may be’ condemned, but it would be useless here to attempt oo oe 


a to cite or even. élassify these. numerous statutes... Regard : must be had, © ie 
o of course, to the particular State in mind and the purposes desired i 
to be. accomplished. ° Again, where | statutes. sufficiently broad or of 


cd general nature are lacking usually special enactments are. resorted * ao 
3 -At times and under’ given conditions there may be: some tech- . - 


3 : : oat difference between - and sufficient. legal authority for. distin- — Pe 
a guishing | a “ public. purpose ” from a: “ public. use” but. ordinarily = 


#7 these two terms are interchangeable. ‘Some text writers even cea - 


Me : them as synonymous. Thus, i im Cye., ‘Vol. 1, page 581, we find : 


. if the special benefit: to be derived from the lands sought to be. appropriated se 
= is wholly for’ private persons, the use. ‘is a private one, and is not. ‘made ae. 


public: use by the fact that the public has a theoretical right to use it, or that: 


ae the public will receive an ‘incidental. or ‘prospective benefit therefrom. ‘And on 


the other hand: if. the ‘use: is in fact: a public. one its character: is. not changed , 
by. the. fact that. the control. of. the property sought to be. taken will be vested in 


oe private persons: or: private corporations who ‘are actuated solely by: motives of _ 
a private gain, and that the private. purposes. will be ther eby. incidentally. served: 


Soa use is not’ rendered a private. one, by the mere fact. that a part or even 


ots ENE whole of the ‘cost of | constructing the improvement is. paid. by individuals, 


2 although such individuals are the: persons most. benefited by the. improvement. 


While the foregoing employs the terms ‘ ‘private use ” and ic * public | 
use,” yet if we substitute for those’ terms ‘ ‘private purposes” and 
a public  Piirposea” a: the. inevitable ‘conelusion reached will: be the 
| same... - Sar’ . es . 7 
In his. presintnlions of ae thattar ihe ‘Coiamicron ae oe Cee | 


oe - ‘Alfaiia refers to two. particular local i issues, one in the State of Okla- 
~. homa. and the other in’ Wisconsin. The. former refers to ‘power- a 


Se house sités. and. rights. of way. for electric. transmission lines. on and |. oo 
ie. - across. lands allotted to Indians of the Kickapoo Tribe, although the er 
a particular areas desired are not described. It. is further stated ORs Sete 

oe the statutes of Oklahoma, declare. the furnishing of. electricity . 10.2 


oe “bea public: purpose and that a grant of the } power of eminent domain 
has also been had. This being true, I see no reason why, condemna- ee 





oe - tion proceedings, pursuant to the act of March 3, 1901, ‘supra, would i 
oe not ek as 0. > the: lands allotted. to the Kigkapoos, eke ee 



















a with the conéent of the ‘tadianes of the Lite. ‘Court: Oreilles ‘Tribe, to 
~ tained in: ‘such | ‘manner. as: the: Secretary ‘of: the ‘Interior. may. require, flowage ae 
> Fights: on; the: unallotted: tribal: lands; and with: the’. consent: of! ‘the. allottee: ‘or: 
of the heirs, of any. deceased allottee: and ‘under. such rules‘and regulations as 
the Secretary of. the. Interior: may prescribe, flowage rights on. any allotted. lands 
. din the Lae Court Oreilles Reservation, in. the State of Wisconsin, may be leased 
Penk ot 2 OMY granted for. storage-reservoir’ purposes. “The tribe, asa. condition to” giving 
ets Lenits. consent to. the. granting or. leasing of flowage’ rights on: tribal lands, and) 
S as any: allottee or. the heirs of. any. deceased, allottee, as a. condition. to giving his. 
"or: theit: consent to: the leasing. or’ granting: of flowage rights. on their respective 
: ee allotments, may. ‘determine, ‘subject to. ‘the: approval of. the Secretary: of: the 
“Interior, what: consideration - ‘or-rental. shall be received for such. flowage 
ae rights; and. in. what - manner: and: for: what. purposes® such: consideration. or 
wh oy Fental: shall. be paid: or. “expended ;. and: the: consideration: or: rental..shall be 
So paid: or. expended : under - ‘such rules. and: regulations: as. the. Secretary. of the 
a ae Interior may. ‘prescribe. » “( Italics. supplied.) : bales ae gee 






















a he" -Wisconsin- Minnesota. ‘Light ‘and, ‘Power’ Goalie is: new. ee 
“negotiating - for the. ‘purchase: ‘of allotted: Indian: lands* within: thee 
Lae. ‘Court. Oreilles - Indian Reservation: ‘pursuant: to‘ ‘the fore-— Cees 

‘going: statute, it being. intimated that if the: rights: desired are: NOG ee wee 

-. $0 acquired ‘the. company - will be’ ‘compelled: to resort to condemnation © ce 
proceedings under: the: earlier’ statute of: ‘March 8, 1901; It willbe) 8.5 2 

-. "observed, of course, that ‘the.act of May 18,. 1916, deals with both ~~ > 
7 “tribal and. allotted. lands while the: act. of 1901 ‘applies only: to#lands*- 
oes” allotted. in. ‘severalty. to Indians.” ’ Further, thatthe ‘act: of 1916. Se ee 
ae discretionary. to the extent: that the Jands: -ameaty: be ‘leased’ or granted. ee 
~s Tn other words, with the consent. of the: parties in. interest. the. object a Se 
pee ele sought’ tobe. accomplished. can ‘be: attained, aif desired: by’ way> of. ia eee 
J. Jeases rather.than: an- outright: purchase’ or. by. the more: arbitrary. Riles 
ee ‘method of. condemnation. Should the. Indians here. ‘concerned, corany 
ae one. of eo? refuse | to 0 grant | the rights. songhits across: s lands allotted: 




















oes power. company Sould ene oo oe the. sist: of March 3, 1901, and 

by ‘condemnation | acquire the lands needed’ to-serve a: tianifest public 
eee a purpose. : ‘Frankly, I am of the opinion that such a: proceeding: could. 
be had as I do not. see wherein. the provisions of the-act’ of May 18; 
1916, operate: as a. repeal. ‘by. way. of. implication, or otherwise ‘0 the 

_ provisions of the act of March 38,1901, SUPTE. eo 
_.- As to the tribal lands involved, I fia no act. of Gilneas suibj écting © 
Sop lands of this character to the operation of State statutes. relating ‘to 
“condemnation. ‘Hence, ‘should the Lac. Court: Oreille. Indians, as a 
‘tribe, refuse. to. consent to the use of. tribal lands: for the. purposes: 
indicated: 9 in ‘the ¢ act. of. May. 18, 1916, then. it t would. ‘seem that the 



















: DECISIONS 1 RELATING To THE PUBLIC. ‘LANDS. 


"power: ‘company. ‘must: ‘spel aohee ne away. Jo additional: Jopiélation “o~ i 
eet ough. Congress. . This. particular angle ofthe: matter. not. being 
, directly - ‘in: ‘sonteavensy b here. is .one » whieh qT deem | it: pec ay | ‘to eee 
oe exhaustively consider, tiie Gis oat w Ss a aaa a oe 
me oe :  Approved:. - tee es Re ae gee ae Be 
a ge EF; M. ‘Goobwie, 
. | Assistant #Seoretany. 











‘THOMAS D. CdONS. 
"Decided January 5, 1923. 


— 


we Ma. SenvioR—HoatesreAn: Ewer —FINar ‘PRoor—Sucrt0w 2805, Ana : 
2S Sealing een ite Doone tet Ulin afta 4 hgh Wie A gg ta ES 

ie The ‘period of ‘service for which’ credit may be.claimed upon the submission ©... 

; eed Sapo final’ ‘proof. under: section. “2805; : Revised: Statutes, by. a member of. the 8 oe 

rec Naval Reserve Force or: ‘of the: Federalized National Guard, who was called | ee 

ee ie into. active “service: during the: Mexican. bor der. opetations or: ‘during: ‘the. Mee 7 

. oe ee a war. with: Germany, terminates: ‘upon’ the: date: of his. discharge, and: wot face 
oe 2 Upon the date, that he. was ordered to inactive. duty... ey ee 





Finney, First Assistant Secretary: pone eis oe ee ea re fe 
ci At the. Billings, Montana, land: office | on ‘Tunes 23, 1917," Thing D. ee 
iat - Oseay: made a ‘special homestead entry. ‘under’ the. proclamation’ ‘of. 
September 28, 1914 (38 Stat., , 2029), and the act of April 27, 1904 (88 0. 
oo Stat. 352), for’ all of Sec. 19; Ti NR: ‘BT: E., y M: MY ‘(638i 80 bail) E Eee 
— and on June 16, 1922, ‘submitted. final’ proof. - Se 
YS Su By. decision | ‘dated. ‘September: 28, 1922, ‘the: ‘Cbininistione: of thé? oo 
a General: Land Office held that it. would. be: necessary for entryman | | 
oe “to show that. he had resided ‘on the land fora at Teast four. toonths s since. | . 
ae ~ date: of: proof. ‘Entryman. has. appealed. ne es AS IP eg ek ae 
ie -Aeeprding: to the f final- see testimony, residence was: 4 extablishod eee 
eet August ae 1921. “The t uuse sof the land and the improvements thereon oes 
ae , te . eae: 8: a scortified copy. OF F entiyivian’ Py -dischatge: ‘Foon! ‘the ae 
es A Ghited | States. Naval: Reserve Fe orce, he was: enrolled: January he 
1918, and was honorably discharged: September 30,1921. A notation =. 
~on the margin is to the effect. entryman: performed active duty pon ten hogs 
| dune: 25, 1918; to February: 4; 4919: ae eae LEY 
ae a1 his ‘appeal, entryman contend that’ his: active: ae began: J ane 
er 2551918, and ended. February. 1;1919:- The Commissioner. held. ie. 
Jie a that: hes was. entitled to ced for: the period of his. active ‘service aca 
= — only. Be cee ea a ee Pe CRC ee Cee ee ee 
oe The. jepaldtions: of May: 26, 1922, , Cirenlar No. 802. (40 1 L D, ee 
48), provide (paragraph 8) 
Oe “In computing ‘the. period of. service’ ‘of a is 4 ee ane nae ‘served. in the aaee | 
ae the. ‘United States,’ 2 within. the Ineaning ‘of that. phrae\ as: s used | in: a section 









































“be. considered: as 5 dating : from. ‘the. time of: solahtary: entrance: of. privates’ into 
« the: Army; Navy, ‘or. Marine: Corps, or: appointment: of: officers. “(including | those 
appointed : from the: Officers’ “Training Corps); in. the case: of ‘a: person. enlisted 
oo in the: Naval’ ‘Reserv , from: the’ time’ he was. ‘called into” active. service; in the 
. ~)@ase: of a drafted man, ‘from. the time he was mustered: into the service ;-in- “the 
“ease: of members’ of: ‘the’ ‘Federalized National Guard, from the time they. were 
: “mustered into the. United. States service. ‘ : | 
se i An entryman: having enlisted and. served’ ‘90 0 dys. during 2 any. one. of ‘the ITS: 
. ae above’ imentioned™ dis. ‘entitled’ ‘under~ ‘section’ 2805, ‘of ‘the. Revised. Statutes: as 
. 7 amended. to “eredit.. for: the full: term | of: ‘his’ Service’ ‘under ‘that: enlistment, 
ee een anata such term. ‘did hot expire “until after the: war ceased. ? 






















ee ~ Under the: ‘quoted provisions of the regulations, ie (6 hint , rial 
| whether entryman’s. active: duty began on June 95 or da anuary: O53 i 
O18, Although he was: ordered ‘to. ‘inactive: duty; effective. on Web: 
os ruaty” 1, 1919, and ‘directed to. proceed’ to his home, he was not dis- 
charged until September. 30, ‘1921. ‘ He is’ ‘therefore entitled to. élaim 
mato fredit for two. years’ service. s a 7 
arene “A member of the Naval Resitve Foi oF of the Fedetalized } National 
Bes Gtiard: who was: not. called. into active ‘service during the operations 
ne along the Mexican border « or r during the war 5 with Germany can not. oh 





ie ‘entry, but if He: were “eiilled into: abtive service, “abd: at Teast’ ‘inet woe 

: ‘days: elapsed between the date he ‘ehtered on’ active’ service. and the! 2 a 

= date: of his’ discharge, he’ is. ‘entitled’ to" the: credit. provided for by = me re 
“section 2305,. Revised: ‘Statutes. ” Tn other’ words, the date. of his ° 
«discharge, and: not the date he was ordered. to inabtive duty, marks.” Tee Ee 
Leeann the ending of the period fot which he ‘is entitled to credit. °° 8 
Jott Ther final 1 progt being: ‘eogptabl, the decision ‘Sppesled from ig ae 
reversed, a ee a a : Se ee 



















= ce om. ‘AND. GAS PERMITS UNDER § SECTION 13, ACT OF FEBRUARY 
--25, 1920EXTENSION OF TIME FOR | BEGINNING DRILLING 
OPERATIONS. : 


















Insrnverions. | 4 
"Torres N No. ‘801. Er Pio ne = ~ 


Ade: ~ GENERAL ‘Lano. ‘Onricn: 


“Westington, D. sae Y atiuary, Byd 1928 2. 





Rucismans “AND. eee 
-: | Uanrrep:Sraves. Lap. oo PAR ee 2 

i py act of Congress’ ‘approved J anuary li, 1999. 2 (42 ‘Stati, 356), 
the Seeretary.. of the Interior was authorized to. grant. aD extension 
of time. under: oil and gas permits granted pursuant to the act: of 








ui spepalagsreuee No. 01, , approved January 16, 1922, as. “amende 















" BBOISIONS ¥ RELATING TO. THE ) PUBLIC LANDS 


OF ebruary 25, 1920 as Stat. 487). “This « act t applies to the ,eTesory 
-. of Alaska. . : ‘ cos | 
‘The text, of “the act is. as 5 follows? oo ee Tes 
_ Be. it enacted. by. ‘the. ‘Senate. and. ‘House a Representatives: ‘on ihe: United S eee: 
a States of America. in: ‘Congress. assembled, ‘That. the. Secretary: of. ‘the. ‘Interior ce 
may, if. he shall find that any. oil: or gas permittee hag: been. ‘unable, . with the’. 2 £2" 
” _ > exereise of diligence, to ‘begin. ‘drilling operations or. to. drill wells. of ‘the. depth = 
es amd. within. the. time prescribed: by. section: 18. -of- the. act of Congress. -approved © a . oe 
es February 25, 1920. (Forty-first- Statutes, page- 437), extend-the time.for begin-.- 
fe Pee ning- such. drilling. Or. completing it,. to, the: amount: specified in. the act for. such | a es 
ee time, not. exceeding, three years, and. upon: such. conditions. as. he shall prescribe. Gages - 
fo ee » Accordingly, a. permittee. who. has. ‘been unable swith the exercise = «- | 
ae of due: diligence to comply : with. the terms of the permit. issued under. an 
7 | any: section of the act. of F ebruary.! 25, 1920, may; if the facts warrant, - 
gle Bee granted an extension ‘of time.upon filing an: application ‘therefor, a 
~-."" “aecompanied by his. own affidavit setting. forth what: efforts, if any, * > 
2. he has made to comply with the terms of. his permit and the reasons 
.. for-delay:in the full compliance therewith,-and such: ‘showing to be 
Pee accompanied by a corroborating affidavit. of: at least one e disinterested oe 
oe pore having . actual knowledge | of the facts... - ee 
3° The affidavit: ‘by. the applicant: must. also. Bhowe ie time ten he ae 
7 “Sproposee: to commence: or: resume his. operations and. ‘any arrange- ee 
| ments he has made for complying with the terms of the permit. 
~. An extension of: time to. perform: one of the acts- required | by. the Soe 
. permit necessarily extends for the same. period. the: time. for. the. | 
performance of. all: ‘subsequent: requirements, and. as ‘the bond Pe 
“os. expressly. limited by. its terms to the: period for. which the permit Was Noe 
ee granted, the ‘permittee: ‘must, furnish, a properly: executed assent by 
ees the. surety to the: extension of his bond to cover the ‘life of the permit 
pes 8 it will be extended: if-an extension. is granted. eee 
coy i The: application. may. be. filed in the General tea Office « or. in he oo 
ee loeal: land. office: having: jurisdiction over: the land. jnvolved by the: .° | 
ore ~ permit. In the latter event. proper applications: will ‘be promptly = 
ee forwarded to this ‘office by. the local officers. . In cases where appli-. 
- "-. gations for extensions, filed in- the local offices, are not in affidavit ~~ 
oo oe Me form. and duly corroborated. or are. not accompanied. by the ‘required — oe lease 
co 92" eaggent: by the: sureties on. ‘the bonds the local officers will: require thes. ac 
= permittees: to remedy ‘these: defects: within 15 days. from ‘receipt Of eee: 
notice and will transmit: the applications ‘with evidence of service 
oS ane a report: of action taken at: the expiration of the time. -allowed:: fae 
-. You will ‘give the ‘widest. publicity: to the above. regulations that 
: ed ‘be ares without L expense 4 to the: > United States.’ PES 
ce ee | Wanna Srey, a 
_ Approved: ay | - ee re si of 4 - aa oo Co ommissioner.: 
ar oe Cc. Wriwny, ee coe oe Epos: oo A gle aE: oe 
ee | First Assistant Seoretary. 




























NORTHERN. AcrEIG RAILWAY of COMPANY we | TOSLIN 
Decided J January 8, 1928, oS 8 aes 


i Stoo Rasa, a Honestrap— Arpsscanion — -— - Paneraance |Rromr- —— A 

| . CLAIM—SELECTION—INDEMNTTY. - Rae One oa oe ee 

: "The proviso to: ‘section. 2 of the stocks ratetrig: homestend: act confers. a peter: 
ence: right” ‘of entry upon. an. applicant. pursuant to whose: ‘accompanying 
eae ‘petition the land ‘applied’ for: is’ designated : as: subject. to: the’ provisions. of 

that act, and.the fact: that the allowance:of. the. application, is contingent 
oe open the designation: of the land: will not: permit the initiation. of: an -inter- 


Ae = > _ -vening: adverse. claim to. defeat. the reht, : 


| Hoare, F First t Assistant Seoretarg 
a Railway Gouipaay’ 
| Office of September 18, 1922, 


bh im the. stock raising I ‘homestead ‘application of. Pian: 7 


Joslin, and: rejecting the’ said. company’s: application: to. make. in- 
_ demnity selection, the land involved being the: E. $ E. 4, W.4 NE. 4, 
- E.4 NW. 4; and W. WW. a; Sec. 35, T: 18 Ny. Re%. W., Helena, Mon-. 


~ tana, land ‘district. : J oslin’ Ss: ‘application - owas: filed ‘October: 9, 1919, 


: ands “was accomipanied by: a petition: for. designation of the land ander ao 


i ‘the stock-raising act. Said land ‘Was So’ designated on Jt une . 18, 1922. 
-.° The rejection: of. the railway: company’s selection was upon ‘the 
hlprennd: that, under: the existing. rules governing ‘the. disposition of. 


_ + tendered | applications, filings. and. ‘selections: ‘(see 43 L.-D., 254), 

; following the filing, of a. plat of | survey, J oslin’s application’ vais: en= 
titled ‘to priority. in the ‘drawing, which was held on’ October. 22, - 
op E919,. The railway company appealed, and the. General. Land Office, 
in the: decision’ above referred to, sustained the action of the’ local 


~ office. ~A further. appeal. brings the case beforé the Depart es 
ae “Th its appeal, the ‘Tailway: company . claims that t— - | 7 
a right. under the’ indemnity selection, regularly. proffered’ i in pursiiance of. the 


“granting ‘act, takes brecederice over. ‘the’ ‘application: by: Joslin. for: ‘the. reason, 4 : 
“that? the: Jand- was not: at the: time’ ‘Of the’ filing: Of J oslin’s. application’ ‘subject’: 
os thereto, it ‘being’ B: condition: precedent: to: the: allowance: ‘Of: such’ a: homestead :- 


©. application. ‘thatthe land) should have been. designated’ ‘as of ‘the character. 
_ = subject’ to. entry under said ‘act, ‘and. that ‘this’ earn did ‘not £ geene, nti 
seme after the filing of the, Joslin, application... Pe ec ae es 
S The: proviso to: section. 2 of thé. stocker raising Homestead act: confers — 
ae preference, right, of. entry. upon: the. person - ‘pursuant: to. whose ae 
-. petition land. has. been” designated as subject to. the: provisions, sof 
_ the act, i such - person is otherwise. qualified to. make: entry. The right 
“is, initiated: ‘upon: the: ‘filing: of. ‘the. application. to make: entry. accom 
“panied by. petition: for: designation, subject to be defeated by. an 
~~ authoritative. determination. ‘that the land: sought i is not of the. char- 
acter made enterable under: the act. Such brights 1s. a B present right, and: : 












mt “additional factor t nowise 2 affects this.” : eo oe ae as 
_ The decision appealed from is ; found correct, ‘and i is  ssordingly 

















STAHL + a “STIFFLER. 
Decided January 16, 1928... 





“om | AND: Gas “Laxns—Paosprorrva | nt GonmabrConsenine Pia oe 

oo The } provision Copntdingd in. Rectton. 2 of: the act of May 14, 1880, as anignded ES 

Db . - by the act of July. 26, 1892, which grants: a “preference. right: of: ‘entry. tovae oy ae 

+ oe >. successful contestant, has no, application-.to contests. against permits. tor aa, 

eh oe a prospect . for. oil, and gas issued. ‘pursuant: ‘to the act. of February. 25; 1920, oo ee 

oo “nor. does: the leasing’ ‘act itself confer any “such right’ as a reward for the ene ie 
oe “procuring | of: the. cancellation: of, permits’ through contest. ° Pe ag Se 











Om, CAND - “Gas. LANs Prostxotne “Penu—conss—Arnteamion Paar pee 
oe A ‘permit ‘to: prosbeet for’ oil and gas y ised purstiant to the act: Of: February re ce 
no cee 1920,:has a ‘segregative effect until: canceled and ‘notation: of the’ ane ayo 
ony ee made on the records of the local land office, and: no special:or 6... 
a eferred right to. appropriate. the. deposits. covered: ‘by. it ean. be: acquired) 
under | an application which i is is aiccompaniog bys a protest. that ultimately Fee 
tte “sults, in. its cancellation, a a eens Meds 2 Ct ae oe 
“DEPARTMENTAL Dxctsros Crimp AND ) ConstauEp.. Og ee ee ee 
Cases ‘of ‘Martin: Judge oe Le ‘D, Pain and Purvis v. Witt 0 L. Ds 240) ae 
“cited and: construed: ae ae ; Weg 


| Finny, First Ausistont { Recretirys: Dy a a a ee ee a ae 
On Ja anuary. 16, 1929, prospecting woe 09443 ae to Matthew oa 
> Stiffler under socuion 18 of the.act of. February. 95, 1920: (41: ‘Stati 
487); for an: ‘unsurveyed tract of land described by; Taetes and. bounds ee 
in Ty 4, N: “Re. AT We: N. M.- P; M., , Durango. land district. Colorado. Bah a 
“On: August 23, 1922, “Albert. ye ‘Stahl filed permit application 010216 . 
~ under: the. ‘same ‘section. for. said. Jand,. and. -subsequently . he ‘filed. ot 
_ protests, under oath; . alleging that. Stiffler had failed to. comply owiths 0s : 
- the terms: of: the ‘permit: ag: to: -monumenting | and- posting » of. ‘notice cae 
- and ‘as to the. installation of drilling oreer nate and the’ begi ginning: of ooo 
- drilling operations. ie ce 
~The Commissioner. of the: Ganorall Land: Ofes by! nig decision ee 
“Ostiobet 97, 1922, ‘required - the protestant to: serve a copy” of ‘the. 2°") 
protest upon. the ‘permittee, and the permittee to ‘answer: same,’ and~ Rear 
also held. the application. of Stahl for. rejection. becaiise: the land’ ap. mee 
= _ plied for was: inclided in an existing: permit.” ‘Stahl has: appealed. ae 
he! ‘protest . was served. on Stiffler, who: filed - ‘a. sworn: answer’ 
fae ‘ Hhereté alleging that. ‘on or about July. 1; 1929), he. made. an. agree. 
: * tment: and paid for the setting of the corners ‘and monuments’ as 
- teahired by: ‘the s Derimit' and that: he was advised that the monuments: 














=  Gateadiols to; + apply for a. permit: en Purvis: V. Witt, aa] L: D. ae 

-) it was held-that a duly corroborated protest or. contest: against, a. 

ieee permit; sufficiently alleging: failure: to. comply with. the law. in matters. 

. not. shown: by: the: records or: known to. the Départinant, should be : 
Bek? entertained’ and éonsidered by: ‘the Comm: | 
one oo ondeting 6) a hearing for the’ ascertainment Of: the: ‘Eats phere 
“was noth this | decision which. in. any way ‘modified ‘the: rule. 
eee announced in the J fudge case, or suggested, that a protestant: ‘would. 

e Se ogaine a preference. right to a permit in the event the protest. Wag 

eee -- sustained, _ ‘Section 2 of the. act. of: May 14,1880" (2b Stat., 5 140), :as ee 

eee ~~ amended. by ‘the.act of J uly. 26, 1892 (27 Stat., le ‘has no. _applica- SEP ee 

Sb tHOML boy, contests. against. permits under, the. Teasing act, and. the. ge ee 

: oe : itself gives no: ‘such: preference Tight. tof: aE a i as RD 

The: ‘fact ‘that a i permit: application for deposits séaveied: Lig: ae yes 

Bee ultimately results Phere 

_ ae te 5 Gimieeliafiod does: not give the’ ‘application. any Special or pres 

cobs > ferred status, or except it from’ the operation ‘of the. general TUG et 

ee The: ‘permit: has: Be ‘segregative: effect, the. deposits: covered. by ievare i" ee 

PSE & not subject t to ¢ sp propris tion ‘until iti is. s canceled. and notation ane 





























——- by. Sitifler, he will be afforded an speteanamte 6 ‘file a de bi the 
ae PY lication: ‘for: ern of. time; in accordance with tee coe: 









€ Ccmnmiesiorer wil 





gi aeuorate srosideretiou't thereto, and: an 


ee ‘The case : S: closed: and | the. record. returned t ) the General Land 












| " DRGISIONS 1 RELATING To THE PUBLIC ve 








IEADEN Er AL. bv SANTA, FE PACIFIC RAILROAD cou, NY (01 
Sy REHEARING)... a 


“Decided January 19, 1928, 


a a Rarnoap. Sexzemox—Laeo ‘Suuzcmox—Coat, “Lans—Recovevismammet—S040- ere 
& railroad selection. filed putsuant: to: “the. act OF: ‘April 28,. 1904, for land. ins 
a “lieu of other. land relinquished. by. the. selector. constitutes. a. contract ‘which - 
= is, in theory of law, an immediate obligation. the. moment that the base: 
“Jand is. relinquished at: the request of. the: Secretary of: ‘the: Interior, ‘ifthe ca 
conditions: of the ‘statute are met, the validity of the. selection: ‘to be deter~ - my Sees 
eee mined in accordance with the: conditions existing: at the time it was made. - a 
oe oat Rantaoa> Suxxorron—L10 Seuecrion—Coat, ‘Lawns—Sucnetany OF THE, In a oe 
ey cae ae " TERIOR—STATUTES.. eee ae ee ee ere ae nce 
Coe - While. the. ‘validity’ of. a ‘railroad. | eléettont filed. ‘under’ ‘the: ‘et of “April : 28, 
eee 1904, is to be determined as of the: date of the. filing: of. the selection; if the 
. a ma conditions of. ‘the statute. are met;. yet: the, Secretary. of: the: Interior. is. 
eit ~ authorized, sufficient reasons: being made ‘to. appear, to: make ‘subsequent , 
inquiry directed to, the ascertainment of whether or not the base and’: o os 
ee ~ selected tracts were of known ‘inequality. at the date of. selection. es Se eae 














‘ Basan | ‘Sutecrion—Liev, ‘Seueorion—Coar , Lanos—Retinvismaent—Sra 3 





Pe A ‘railroad welection filed under. the. ‘act. of. ‘April 28, 1904, ‘for. lanag. ‘dlassified: 
2 as ‘coal ‘lands. and ‘appraised. at ‘the. minimum: price’ at. date. of selection’ ig. 
oe valid if. ‘the. pase lands, relinquished. at’ the, request: of. the- Secretary of: the - 
ee Interior; were. classified. and appraised as coal Jands. at. ‘the minimum price. 
ee prior. to. date of: selection, or, if. not: So. classified. and. appraised, they. were 
% Subsequently. ascertained. to. be. of quality. at least caval: to. coal. Jands: of: 
the: minimum price. ee es ae | | Coe, eee 8 oes 





ete og .: Rarinoap ‘Sexeerion—Linv_ SoxeorloN—ADvEnSE Cram. 


“The filing, ot: a railroad selection pursuant: to the’ act of: April 2 28 - 1904, ana’: 

re ee accordance. with departmental. regulations, ‘when. accepted. by. the. local: ° 

a = Sees, effects. 2 segregation . of the land- covered. ‘thereby, ‘which, during 

al Gat: -pendency,: precludes the acquisition — of ‘rights: ‘by: ‘a ‘subsequent ‘coal: 

ae applicant,. and a bat against such | selection | ‘is. a “mere : Protestant 
oe, _- without: interest: cs oeat ay aris ee ae eh Gt ate ery en Seen Re eae acts ae oe 











oe ~ Courr: Daciston. Crrep AND. “APPLE. 


“ase” of: ‘Santa Fe Pacific’ ‘Railroad ‘Company wv °Fall, ‘decided. by ‘the ‘United | 
States. Supreme. Court May : 29, 1922 cay U. S, 1 197 ),' cited, and a applied, ae ; 















Fan, Secretary: Seu a ar ue : 
The. above: ‘entitled cause comes: “bates. ‘the. Department ‘upon, 
‘motion for: tehearing filed by Thomas Leaden; protestant. . ‘Th. dete os 
‘mination « ofthe. question. presented: upon the. motion, whether. or not. A 
‘the protest should stand’ finally dismissed. as ‘ordered. ‘by previous 
departmental ; decision.of August 80, 1992, full consideration. has: een 
given to to > the arguments presented i in: behalf of protestants. Se 


Be The i ‘issues: ‘involved i in: thie, action: have: ‘beoit the b subjec ect of nur er- 
ous” decisions both’ by: ‘this. ‘Department, and: the: courts. ae! is. un- 
~ mecessary - to. a decision: of the: ‘pending proceeding to. discuss « or: make 
_ Teference: to all of the: various orders’ and decisions heretofore had: 

a. ‘The record. discloses that on May 1, 1911, the Santa Fe Pacific 
Railroad: Company. made selection: { 015272) ender the act; of: ‘April 


~ 28, 1904.(88 Stat., 556), for the N. 4, N.#SE. 4 and SW. 4, Sec. 28, T. 


46 N.; R.A18 W.. (560. acres), i in. lieu. ‘of. the W. # Nw.-4 4: W. oo Sw. 4 


oo. and lots. 1,2, 8 and 4, Sec. 15, T: 13. N., Rel? W. (236. 68. acres) ,. and 
me De 3. NW. 4 4: E t Sw. dt and. lots 1, 2,8: ‘and 4, Sec. 31; T.14: N., R.-17. 

poe Ww. “(392 acres), a total of 558. 68. acres, all within the Santa Fe land er 
ye district, New Mexico... Be 


The. acreage. of. the oulectsa | lende involved hema nore. 360 


Bee acres. and the acreage of the. lands offered. : as a basis for said: selection. : 
Bh ‘was. a total of 558.68:acres. . Of this total’ acreage: approximately: 822. 
a acres. of the: base. lands. tendered: 3 in ‘connection: with this selection. at 
ms the date thereof. had been. classified by. the. Department ; as. coal lands 
and. appraised at the ihinimum. price. of $20: per. acre.. This: ‘portion. 


2 .of. the base lands, 822 acres, ‘remained i in the same status until: August’ 


ae 25; 1915, when: it: was: withdrawn. for. reclassification. and reappraise- : 
on ment.. Under the attempted. withdrawal. of. August, Q5,. 1915, ‘the-said. 


— base. lands were. ‘reclassified | as: coal: lands. and, appr siged at. the. value 
Se of: $54. per. acre.: ._ By: Executive: order of August 30, » A916, said lands. 


ne “were restored: to appropriation. 


Of the base. Jands tendered in. ‘connection. with this selection 286.68 


: ies acr es: had. not. at. the. date. the. ‘selection. list. was ‘filed been classified : as 
7 -» coal: lands, ‘and the value, thereof fixed by. the: ie Department of the 


: Interior. | i. 
Lee Bye Executive: onlar fo, ally 9, “1910, the. 236. 68. acres. -of the: bas a 
ay lands: were: withdrawn. for. classification: ‘and. “appraisal. - The: ‘base, 


4 lands: thus. embraced. within. the. selection “were: -within..15. miles of: 


= railroad:and no classification or ‘appraisal: thereof having: been’ made 
ae Se of, 5 would d have been eae Te ne cathe eed Bo ‘price 


5a i, ‘was. ‘filed. 2 es oe "ee ce a . 
At the Asie’ of. we a the selbotion; May | 1: ‘1911, as. wales 
held by” the: Department’s: decision. of: August 30, 1999. the: val ue of 

“call-of the. lands: included i in ‘the selection. filed: had. ‘been: fixed. and de-: 

: termined. by. the Government: pursuant, to law. |The. appraised value 
of the selected: lands included within ‘th e selection: list was. the mini 
mum price fixed by law, namely, 5205 pera ache, | 














tan ‘higse" inner “were: saibject ‘apiropriation a ‘the: ‘Bante Fe. Pax. 
a  Cific. Railroad: Company at. the then: existing | valuation in: accordance - 
withthe: provisions of the:act-of. April: 28; 1904. (33: Stat., 556). under ~ 

be: terms. of which. ‘the: exchatige ¥ was made, which ¢ act: provides that se 
ree when: ‘reguested! ‘by! the: ‘Seéietary’ ‘of: the. Interior, 80. to "do, relinquish eS 
ee deed, ‘as: may. ‘be. proper,. to the. United: States— ie ie oe Vee ea o ee 
a any! ‘sections of. ‘their. Jand: grant. in New Mexico, i any * portion. of aoe 
= which was: sand: had. been ‘Secupied, by 3 a settler as a : homestead oie 







cee | ; eae ‘then’ be ‘Sntliled te eeleet 4 in | Tew’ thereof, ‘and 16 he , poitented: other ‘sec- eC. re a 
oe fi aa tions: of. vacant public land of equal quality i in said Merritory, 3 as. may: be at She ee 
ee te ee with the. Secretary. of. the. Interior. — : 2 ka 

The Santa Fe Pacific Railroad Company acting: under r authority of oe 
- OS ele: vequeet 8t the: “Beoratary’ ‘of the: Tnteri ior, , saliniquishied specie. Ce 
a tracts of: coal lands which were. either at: date: ‘of selection officially eee 
ee classified | or. appraised: as. being” of quality equal: to coal: Jand OF thE ee 
ar tninimum price, or, if not specifically classified ‘or: appraised at date ee 
ae - of seléction, subsequently. ascertained to be of such quality. ee eh 
Leaden’s” ‘status. ‘before: the” Department: is ‘that: of: a ‘protestant nee 

ae ie without intérest. Te: will be conceded that. the Department | 1s° ‘author res 

fb = igedy! good. and ‘sufficient reasons béing made. to. appear,: to make in= 
ee - quiry directed’ to the ascertainment of whether" or: not the ‘base ‘and ees 
"selected. tracts. were of known: inequality ‘at: thé date of selection: — eS 
he Under. the’ decision: of the Supreme: Court. of the ‘United’ States, Byres 
be “opinion. of: May. 29, 1929, "in the case of the: ‘Santa’ Fe. Pacific Rail 
Sears road. Company: Ue Fall, Secretary. of the Interior (259. Uy Si 197) ee Se 
ne ea etD was: held: that the facts: determinative: of the: equality 0 of the see a 
toe ‘be: selected: and) ‘surrendered. in. exchange— ee ee 
| ee “must be. ‘determined according to ‘the: - conditions s existing at at the | tit me. when, ait ae 
es tS selection). was. made. Rene Ar Aree ML eRe Eee RLS Coke EE eS ge as 
ce “The | case. ‘under donaidération’ prevents’ the. dndigputéd’ ‘fait. that' geo: ae 
of the’ date the selection’ was. filed: there subsisted a: classification. Olle: 
, cially designating ‘the: selected tracts. as” ‘coal: Jands: of the value’ of | oe 
~ $20 per acre and as being subject. to. appropriation, ‘not. only by. the: 
~ railroad company ‘through’ selection’ but the. -pablie ‘generally at the ee 
then. existing appraised price. ie | en 
ES? Accepting - as valid and. euteiting: the. official: Glassification: ‘dedige = 
oe nating the: selected lands" as coal lands. of the value’ ‘of $20. per acre 
. ~~ the: Santa Fe: ‘Pacific Railroad. Company availed itself of the: oppor- 
“tunity to select’ or’ ‘appropriate the land, in’ accordance. ‘with the ~~. 
- rights: conferred ‘by the act: of April 98, 4904, ‘supra. The: Santa Fe ee 
ec etaie) Railroad a Poaipany, surrendered d specific tracts sof land which ae 






























DEEIONS: RELATING. To THE. PUBLIC ‘DANI DS. 


. were - thea! dither officially” lassiiede as: fe egnal a in’ nf qualiGye within the 


meaning of the'statute, or: ‘subsequently: ascertained: to! e worth not 
: Tess ‘than the appraised ’ price Of the. selected tracts. existing at the’. 


date of ‘selection ‘The Government’s then. existing. classification. and 


appraisal. was. the consideration: which. ‘prompted. the. selection. and 
oe ‘represented. the. then known ‘ = quality? es of one tracts. of Eland at Gwe: 
a date of selection. ' f 


“There is no “allegation: im ‘the: -ptotedt 0 of teidén, or any. yedance: 


-aubmittad, or on file in the Department, that. said, classification, ex-° 
- isting. at. date of selection. and. upon which the. Santa: Fe Pacific. Rail: 
~s road. Company: i in:good:faith was entitled: to. rely. anid. procéed, was. 
mae not. made by the Department of the Interior upon adequate consid 
ae eration. and. with full knowledge of. the conditions affecting the land 
oat the: date. of such classification and. apptaisement a and | in accordance : 
eg, eth governing statutes. ’ a upg ag TORRE 





The fact ‘that, the. lands ‘ enibitated: within ‘the selection?’ were wa. 


= ie ject to Gisposition: at the classified ie for’ yours: and: that no 0 appli- 


SE sereent for: this selection’ is. s persuasive, if not’ donelusives. that. ase 
the then known’ conditions the valuation’ placed: upon. the’ land. by. 
the Department ofthe Interior was an’ adequate one. There is no- 
-™ suggestion: anywhere, inthe record that’ the Santa. Fe ‘Pacific Rail-- 
>. road Company was: guilty. of fraud; concealment, or: -misrepresenta- 
ies on: in the: premises; or. that:it was in’ possession. of or had: knowl-. 
So edge: of. any facts. which would establish: the’ inequality: of the:lands. _ 
ee solécted: and surrendered at date of such’ selection: It is; therefore, . 
oe entitled: to’ judgment. if the record: discloses that. the ‘consideration. 
offered.’ was iat the date of selection: ‘an: adequate. one: and. the: lands: 
—*. officially. designated -i in-accordance: with: law. to: » be. subject. to D ABPPO: 
eae Driation, as coal lands at the minimum price. n : 


. Fhe: Supreme. Court: of: the United: ‘States § in. ts! opinion; ‘supra 


oe construing the act, of April: 98. 1904, Raving before it: the fact’ that. 
>. the company, upon, request, of: ‘the; Secretary. ofthe. ‘Interior, relin=. 


A quished tracts: ‘which were at'date of selection either: officially classi- . 
fied: or ‘appraised. as. being. of ‘quality. equal: to: coal lands: at the mini-- 


eae “mum | price; or: subsequently: ascertained: to. be such,” and. that: ‘the 
se company, as: ‘authorized. by. the. ‘statute, then: proceeded and. did’ “in. 
Ae as select. Jands classified and appraised at ‘the minimum: "price 


“The. tmomént? that: Jands awere: relinquished at pes request | ‘of! ‘the. 5 Secretary: 


oe contract’ was,madé and’ the. ‘Goyernment - was bound: to convey..to thecom- 
pany. ‘such: vacant’ ‘lands: within. the. “Territory, as the company .should. ‘select’ 
provided: only. that’ they. ‘were of equal. quality. In: theory. of ‘law. ‘the, obliga 

ten. was: ‘immediate ‘when the ‘selection was: made, if it: complied: with ‘the, 
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ES hea ‘Tt is true. that the s Bedietary’ had: to be: satisfied: ‘upon. “that "polit - 
>but his. discretion: ‘was not arbitrary; it went: only: to: the: quality’ ‘of the lands. 
Races 5 ie as. Chief. Justice Shaw put. it,-a piepoudre. court. could haye been ‘summoned * 
and the ‘matter. determined. forthwith, the: Secretary: would have. ‘been. bound: ae 
-<. to: act- on the: facts: as they: ‘then appeared and could” Tot: have elected to: wait. ee 
© for: better. days. SAE: that: time; “May 1,’ 1911, the only. relevant Classification ba ge ae 
~ the statutes, we: believe, was. of coal lands. Within fifteen: miles of. a railroad, oe 
oo -valued at not. Jess than twenty. dollars: per. acre, and those: more. than. fifteen oes : a 
Coe ee miles. from’ one, . valued. at not less. than: fifteen dollars. per. acre. “Rey.. ‘Stats. Fa ees 
poe 2347. The Department through. the. Geological ‘Survey. had classified. further fee 
tee eC) amd: had. valued the. products: in all the lands concerned: at not less than. twenty) 
a dollars: per. acre... These were all‘the elements for decision when ‘the: ‘selection poe 
“was. made and if the. ‘Secretary: fad ‘been. ‘required tO" proceed: at once, as. the > ye 
ee ae ‘statute evidently. contemplated, that. ne. would, sec. . 2, he would have been bound Brae Ss 
oe oe agree to. ‘the: ‘company’s. choice. . oe Satake ae 
As: hereinbefore: stated. there j is no pee in. die: redord or. sovdlsaes We 
= = hard in the Department, tending to establish the: inequality of these - 
~ lands, except, evidential factors . such’ as. the. Supreme Court. in its. 
ees opinion, supra; has. held to be. incompetent. . ‘The: protestant, -Leaden, a 
Set although allowed. ample time within. which: so: to. do ‘has failed:to.- 
/ make any: showing of. evidential: ‘facts which would: justify the De-- 
“partment, ‘more than: eleven: years. after . filing of. this. and other ~ 
ene - analogous: selections, in: -proceeding de: novo for. ‘the: purpose: of'at- 
sree Pee tempting to: ‘establish: ‘the’ fact ‘that: the: classification ‘ and. appraisal ee 
oe “of the selected: Jands. by: the. Department. prior. to. the date of selec: ee 
ee tion ahd upon “which: the selection. was based. was erroneous.: ee 
hoe - Subsequently. to the: filing of the: selection. by. the: Santa Fe Pacific aed 
ye Railroad. Company, Kenneth H. Myers, Frank: By “Mapel, ‘Charles M.S 
oo. Sabin, and. George. A: Keepers: filed applications to: ‘purchase various ~ 
: portions of: the. Jand ‘in: question: under’ the coal- land. laws and: om. Ae 
~~» or about the same time ‘filed. protests: directed: ‘against. the ‘sélection a 
| oe of ‘the Santa, Fe ‘Pacific: Railroad. Company. ‘The applications. tor. ape 
anne purchase and. ‘the’ ‘protests against. ‘the: ‘selection’ having’. been: filed = 
eee 2 subsequently. to the selection by the:Santa Fe Pacific Railroad Com: 8 
os pany: and: subsequently. to. segregation. of the tracts. of land’ by the =. 
eae sélection;: no. rights. were: acquired. Neither: the: ‘protests: against: the 
os | selection: nor=the. applications to: purchase, ° each ‘being junior to the + 
ol. niphts: of, the. Santa. Fe Pacific ‘Railroad: ‘Company; set forth: any: OF es 
~----* gufficient cause of:action for the Department to proceed: thereunder. © 
~~. "These. subsequent : peu lees ‘to: Dunghase" are: s: Hejected and: 1 the. 
protests: dismissed. Da : eae 
~The motion for. ‘vehearing i is denied ahd. thé prota oe Leiden: will” es 
stand dismissed. The record is returned with directions that-fulk 2°. 
force. and ‘effect: be given the DEOr decision of. the: ‘Department pene eons 
dered herein Agnes 30, 1922. ee eee 
























‘STATUS | OF DESERT LANDS 1 IN. IMPERIAL COUNTY. ‘CALIFORNIA, 
_), DURING PENDENCY OF RESURVEYS. 


ae Instructions. Tonuary 19, 1928, - 


a . “Desens Laxp—Sonrer—Punriam Rrcsn—Oecvia | copper Otte ae 
ae " FORNIA—-STATUTES. . “ < rane me - 
“Phe: ‘act of: July. cn “4902, “which § authorized. itie Secceuay of the. ‘dhtertor. to 
he ‘ resurvey ‘certain™ lands ‘in’ San’ ‘Diego (now. Imperial) County, California,. a 

cet was cin’ effect a. ‘legislative ‘declaration. that- the. ‘lands were ‘to. be: ‘deemed . 
ee unsurveyed.until the approved plats of regurvey ‘were filed inthe local land” 
ER office, and: consequently; : ‘in the absence’ of a. withdrawal, they. became: ‘Sub-- 

eee oa Jeet. to the preference right provision. contained ‘in -the. proviso:'to. section: lore 
eee ot the > act: tof March 28, , 1908; Felating to the © ooeupancy, of nsurveyed desert | 
ae Cover Drcrstow Ore AND: » Consus —Dmeanfusinnat Drcrsrox Ovexuzen, | 
| Case of Cox v ‘Hart, decided. by. United States. Supreme. Court December Bat 
“1922. (43 ‘Sup. Cte ‘Rep.,’ 454; cage Uv: 8. ae sited: and: ‘construed ; case: Of 
Hughes ve Greathead’ (48: i ‘Ds, 497) nee ote 


Boy, Fi erst. Assistant ‘Seobatiey | ee 
oe The Department. has. considered. your - {Comiaiesionar: of the: Gen. 
a. “s eral Land ¢ nee. letter. ‘cet , 1 r} ry 2,1 Tes. 
ision: of: ‘the: 
art, selidered Decem- 
Ea be Tughes 0. . Greathead (43 L 2D. a 
an yg ‘should still be: followed. ee 
ae The Supreme Court. of the : United States i in nthe : decision referred: 
: og. held: that— Se Se | 3 
“2S to. justify the: ‘application, of. the: teen « ‘auryeyed ve is: a: bays of public Jand 
Ren Something. is required: beyond the. completion of: the field. work and the: conse: 
: ao quent: laying’ out of: ‘the boundaries, and that: something ig’ ‘the: filing of the’ plat 
Sage and: the: approval: of. the. ‘work: of. the: ‘surveyor: “Tf, “pending: ‘such’ approval’ ‘Or, 
still amore, At: after disapproval. of: ‘the: “survey; the lands: in’: contemplation: of 
“law are unsurveyed, itis difficult: to: ‘see. why: the same result may-not: follow 
a _ when: ‘the. survey. originally. approved. and platted. is: subsequently. annulled: or 
ys Peon because. the lines. and. marks. established. have: become. obliterated, 
ee 2 The. court: held that: the: act of July’ 1. 1902. (82 Stat.. a 98), ‘ditect- 
at the: réesurvey of the. Jand,, “was in’ “affect. arid: intent, a legislative 
aes “declaration. that: the lands. therein described - were, when. the act was 
passed i and. for. ‘all. purposes ‘of settlement. and sale, unsurveyed lands. 
Sass hie Hughes oes Greathead, supra; Hughes claimed the right to: make 
~* desert-land entry for: a. ‘tract of 160° acres-in- a ‘township which: had 
“been. | ond uly: 22). 41911,: suspended from: all’ forms: of entry: ‘or dis- 
> posal;: pending’ resurvey.: “Hughes: alleged that ‘his. claim: had been. 
initiated on February. 23, 4912. ~The plat: of: resurvey. was ‘filed March 
oe 10, 1913. » The Department held that, the land was not unsurveyed 0 
| e Rule. amhounced in’ Hart ¢ ox (42. fs Dy 695) vacated ‘by. Gouré decision in Ce 
Hat a supra. Pee en ea ee Pit Oi Be 
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ae 23. 1919) as. os had pest previously surveyed’ and: ae 





ae va the act of March 28; 1908 (35:Stat.,.52).. 


In making resurveys of land, whether the surveys ‘bet “« ‘ dependent? woe - 


oo" and: that. the’ ‘asim: ‘of: ‘Hughes did not: come: aber the | Premiatons 


: “EE Sop. ‘independent,’ 2: “prior ‘valid’ ‘clans are’ never. jeopardized, and in. ae 
- making. independent. surveys. all valid. claims, such as “ school seC- os 
"ons?" and: entries. or selections, a are’ ‘segregated and. eclonatnd bye Bec 





ee ~ numberéd tracts.” 


ee The Dapariaient has unifoinily held that public b land: ina ‘a township - 
ere 2) whieh: has been. suspended : for resurvey is subject'to. settlement under: 
BEE the homestead law, and in. view of the holding. of the court in the case fe 

- -. -  eited, the. Department, is of opinion ‘that’ the rule: announced in. ee 


a “Hughes v. Greathead, supra, should no longer be. followed. 


_ Experience has: demonstrated that ‘good: ‘administration ‘Yeaigde: oo 


i. es that lands in process. of. resurvey should be reserved not only. frome 2 
~*~ Jocation, sale, and entry, but from occupation with a view'to making 
Bee idle: - desert-land entry under the proviso to section 1 of the act.of March ~~ 

2) 98, 1908;, Supra. You will, therefore, when it has been.determined 
— that, it: is: necessary. to’ resurvey a. ‘township in a State where the: 
-* desert-land law is: operative,. submit a draft of. an ‘Executive order — i ee 


: ~ withdrawing” the public land=in the: township. ‘from all ‘forms of | 
. appropriation: except settlement under. the phones Jaw. until the: = 


a ehee 


os - : plat of Patni e is filed 4 in 1 the local office. | 





omen _starUs 0 OF PROPERTY PURCHASED WITH INDIAN TRUST ‘FUNDS. 8. ee 


- Opinion, Tonuary- 2h, 1923, 


ton a INDraN Lax xps— ALLOTMENT —ArTENaTION—Mouracs—PayMent—THvst J RGapa ee 


~The proceeds: derived. from sales of! Jands: allotted: to Indians with. restrictions. eee : 
against: ineumbr: arice and: alienation. are: Ee pater with. a trust’ ee ane ‘ ee 
. Same extent as. were the. lands: hefore the sale.’ ene ee ee a ee 


: ee NTERIOR—TRUST Fonps.! 








: INDIA ‘Lawps—AUIENATION—Duscunt ‘AND. “Distarsurr0N—Snonerany OF “aE oe 


“ ine pana. ‘purchased with. Indias’ ‘trust: finds: ‘continue: ‘to: be. , Inapressed: oe ee 
e oo the: trust: ‘as. originally declared, - irrespective of. whether. the: purchased ee 


oe property. was pr -eviously. ‘restricted. or. ‘uurestricted, and. the Secretary of . — 
the ‘Interior is clothed’ with full authority. to detérmine- the descent: ‘thereof 







eee “sale of. which, the purchase. funds were derived. ee 
[spray Lanps—TRvst. ‘Funps—TAaxaTion.. oe eee 







ee UE fee pDOMOU LS Ge hut la a 
2 Been: Solicitor’ : Cee ee 


sits Ee There. has: een. ‘eforred to me ee coidentian on. 1 request: soit | 
- the: Commissioner of Indian, Affairs, a enacn a submitted by. thee 


ate co fo the: ‘same ‘extent: ashe is’ with’ respect: to: “the original: Property from: nthe : 


i - Property: purchased: with. Indian. ‘trust: eave even. Hough unrestricted. pilor 8s 


Suto ‘purchase; is, exempt, from: taxation until the: termination. of; ‘the cl Eee 


















erent he or held in ‘fee. Sot pe. 
“ot The: superintendent alo: Tdises’ the’ quéstion”: as to. whethee: un- 
restricted: property. purchased . for'an Indian with: funds: held. in 
. . trust: for him‘is subject to: taxation by: the: State; ° 2! "8.22! 
eos 8 Phe: practice: of the: Department. heretofore his bean: £8: idetérenina 
the heirs of deceased. Indians: ‘whose. property is of the character: of 
~~ that: referred: to.. That i in. itself. constitutes. decision of the Depart- 
Be “ment: as to its. authority’ i in the premises. - One of the recent: instances’ 
oe dane! which. the: Department: assumed jurisdiction. to: determine: the. 
orb heirs: ‘was that of Charlie. Wilson, deceased. Pawnee Indian,’ whose 
Nts a! “property consisted i in: part. of’ ‘a house and:lot:in the town. of Pawnee, 
~... Oklahoma, purchased with funds to the ‘credit of decedent, there 
an being. inserted ‘in‘the deed: to-such proper ty a condition that it should 
- not be: alienated: or. incumbered. without: the. approval. of the. Secre- ee 
tary of the Interior. : This rowing. was, unrestricted: at ‘the: time talon 
et On its purchase, for the Indian: ° re ¥ Hei agg) a sete 
yh vote power to. ‘insert: in’ deads, ‘covering proses. ‘purchased. “weit tee 
trust funds: ‘condition that: the’ property - ‘shall not: be: alienated : or ee 
- incumbered. without. the. approval: of the Secretary of. the Inter ilo) gee ane 
“also the. authority. of: the. Department. to. determine. the descent of CHE Ess 
2 thes purchased property; -and ‘as to. whether « or * not. such: DE operty iso. ap ie 
cee lgelwas to.taxation are’all allied. subjects. pee Ligue a 
Tt. is clearly within the -power of the: Seuisiney: of. the. Interior te SG ee 
ae attach conditions to. sales 0 of Indian. allotted lands: because. such. +h power ea car, 




















co et to i tied: abiieali ts io aa appisval and on. aah terms and bondee 0S ch 
Poo’ GOR! and. under: such: regulations ashe may “prescribe.* Tt was: held 
Poh ss iy thes: ‘case of United. States: v: Thurston -Coutity,: Nebraska, et. ab. 
. (143° Fed., 287) that. the proceeds. of sales of allotted: lands are -held 
ote ine trust. fob the same: purposes: ‘as swere the: lands; that. no change: of 
os form: ‘of “property divests it*of the: trust; and: that’ ‘the: substitute 
coe -takes: the nature of the: original and stands charged with the same 
_... trust. From ‘this situation arose the practice of inserting in deeds ‘of 
ae “. eonveyance: covering property. purchased . for an Indian with: trust 
“funds: the: nonalienation: clause referred. to,: which. is. merely. acon- 
ot tinuation: over: the: new: property: of the. trust, declared. for ths: old: or 
Hat original property.” ‘For sanction of this practice see 13 Ops. AL A. Ge 
~~ 109; ‘Jackson v. “Thompson: et al. (80 Pac., 454)°5 . and Beck ‘Flou 
BOY. ‘Live-Stock and. Real- Estate. Co. (65 Fed. 80). os 
Tt thus. being. established. that. lands. purchased with trust. funds 
fs continue under the trust:as originally declared and. that} power: exists 
to. insert in. deeds covering si such. lands: a: condition against, alienation 
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te Fron’ ‘the ae of ‘laade: previously; held in Cia: or. “restricted “The oe 
oo question ‘submitted . has: reference ‘to lands. that. were. cunrestricted ey 
_ prior to purchase. The: theory on. which the Department. and the ~~ 
es © courts. have proceeded in this matter is that. property. purchased. gee 
fees 2 owith trust: funds becomes. impressed. with. the: trust nature of the 9. 
Les “purchase: money:: -In ‘this view it-can. make ‘no. difference. whether — aoe 
~<. the- purchased - lands. are. restricted. or “unr estricted ; ‘the ‘author ity. : 
“oto :determine: heirs is coexistent with the. éontinuation’ of the-trust. 
9 By-the act’ of June 25, 1910: (36° Stat., 855), ‘Congress: conferred | > meee 
- elusive jurisdiction upon:the Secretary of the: Interior to. determine. 
- > the: heirs of:deceased’ Indian allottees,- and ‘this. “power: extends’ not 
fee” oly to: ‘property. held: in trust’ but: also. to. “property. on which re- -* 
~:~ gtricted fee patents have issued, under Jegislation providing for “ Geet fa 

ye ee termining the heirs of deceased Indian allottees having any right, = 
we title, or interest, in any trust or ‘restricted’ allotment, ‘under. regula- Ce 
 . tlens prescribed by: the Secretary of the e Interior.” m9, (United States ia oe 


: Re Bowling. et al, 256. U.S.) 484.) | i oe 
athe’ question as: to whether iands. or porate acquired with, on Poe 


ee proceeds ¢ of the sales of allotted Indian Jands : are subject: to taxation . ee 


S oO aeedatoa Swlsigh cover: “the: “spanthase: on “pahialt: of Tndiaie of! both - ae 
ise restrieted: and: unrestricted lands.” -The. general: rule: was: long: since 
aoe "established. by. the ‘Supreme Court j in ‘the: case of: McCulloch. Vv; Mary-. 2s 
land, (4 ‘Wheat., B15; 429). that “ “all. sub} ects over which the. sovereigm (0-0 

“s <power: of a ‘State extends: are. objécts. of taxation; but those over _ - 


on - which: it does not: extend, are; ‘upon the: soundest: principles, exenipt 2 


ne from: taxation.” See also. cases of Van Brocklin: v. State of. Tens = e ; 
oo néssee (117 U. S., 151). and United States % Nashville Railway: oe. 


oe pany (118: Usss 7120) oe 
non bet ge af Asbo: the. purchase | of. anrasiridted: property with ‘trust. funds ee 
a ee aoe was held i in ‘Instructions of. Je anuary 2, 1914 {43 L. BD. 26, 29). Spee 


ee : 5 feat = Phe | ‘question is “whether, in: “the. purchase’ ‘of ‘unrestricted cape ae 
Meighan S en as it "does, Jands that are taxable, such'lands become impressed with) 
7 ee the trust. nature’ of. the purchase money: ‘and. are, thereafter, exempt. from. taxes. 
ot bors ‘SO: ‘long. as. the trust period. continues.. “The; fact: that. the’ “property. xvas oe 


“. onee | taxable would seem to constitute. no. valid. distinction. ° ‘Under the. ‘decisions’ *S 
SOE: the. courts, funds derived. from. the gale of. trust. lands. ‘take’ ‘the character. of: 
-.. the: lands: ‘and. stand charged. with the same ‘¢rust. ‘Tt. {8 not. seen. why: lands. 









ad iniuabbranees: it follows. that. upon. he. death. ‘ot an  hidian’ for es 
--. whom: the: property is: held i in: trust his heirs are'to be determined: by 22. 
the Department the.same asin the case of the original property from. — 
the sale of which the purchase. funds are derived: Apparently-no. |. 
2 ~ question 4 is: raised: as to the authority of the Departaont to. deter- oece 








“| sprehased with’ trust funds: do: not -panally: fake the “character of. ‘the’ e  faias: ne 





ee a 6 The property: being held. in trust by the. United States for : a 1 period which - ee. : oe 
nh oe oe had not yet expired and which period was subject. to further. extension by the... 
_ President, the ‘intention: to terminate ‘the trust must be found to be: clearly) = + 
| ~~ expressed in order to. warrant us-in holding that the trust does not follow the” ee ae 
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ead also. ‘staid: nee with the: ‘same ‘trust. At was: ‘said i in: ‘the case ot he eG 
- . National’ Bank of. Commerce v. Anderson,. 147. Federal ‘Rep., , 87: “ake ee ie ae 
"The statute provides that the lands may ‘be sold. with ‘the net of: ee Sele eee 
: ‘Secretary. Tt. thus permits a change: in form. of. the trust property: from’ lan d to oe 
money. This change.may-be effected only with: the consent of the trustee rep- . 

- resented. in the person of the Secretary of the Interior. No citation of. author- Ce 
. ity is needed to sustain the general. doctrine* that ‘into. whatever. form trust: oo 

A property ‘be converted, it continues to. be. impressed. with the trust. gee: 


oF ee ee ee ae ae oe ae ee 


its property in. its ‘changed. ‘form.’ 7 RO ee ee ae 


- oe ‘Yakima County et ‘al (OT Fed., 5; 5 syllabus) : 


- .\ ‘Where an Indian allottee of the: Yakima tribe in Washington. ‘died before the oe 
ees expiration of the. trust. period, and his land was sold by the Secretary. Of the fr” 
Interior under Act May ‘29; 1908, ‘section 1 (Comp. ‘St. Sec. 4294), which aus. PRES es 
-.- . thorizes such ‘sale-and the use of the ‘proceeds during. the trust: period forthe © 
oe benefit: of the heirs, and-the proceeds’ ‘were invested ‘in’ other lands, the convey-.. 0 
> amees’ reciting” that’ they: could ‘not. be disposed. of: ‘Or. ‘incumbered ‘without: ‘the. 2 Sages 
consent’ of the Commissioner of Indian. aaa such 1 substitute Jands snrne the a 


| ‘There is no question under. the. authofitles that the ‘power r of the. Goverment.“ ca 
ES aide over. trust property. continues until the. expiration of the trust. period. regardless a = oe : 
_.. of the form of such n property, mules an intention has been: “expressed to. velin- oe 
roe quish such ‘power. 3 or: Bangg Ea, 
The same reasons 5 exist: ‘against ‘the alienation of stirestticted: land. garehnsgd~ eS oe 
ae “with trust funds without the consent and. approval of the ‘Secretary. of: the ope) 
Interior as existed in respect’ to the original, allotment, from ‘the sale of which oon 


_.-guch’funds are derived. The land so’ ‘purchased -with: trust funds becomes none 

the less an instrumentality. employed by. the Government forthe benefit-of the ©. 

'. Indian than. where land held im trust is purchased and, hence for the like. ee ees 

reason, should be exempt from taxation. ‘The Indian: continues in the imcom- ee ae 

". -petent: class and’ is entitled to the same protection. and supervision: All: these.) “3.08 eer 

- conditions are -imposed. on the theory that they. are for the best interests Of ae, 

flee. the Indian wards of the Government, among othe things to. ‘protect £ them a from. ee ee 
‘ a the. improvident. disposition. of the lands. and funds: | ae oe 


”” ‘There are numerous. instances in which the courts have ruled eee a. 
& x unrestricted ‘property purchased with trust funds. are not subject. to ee 
taxation. Thus in the case of United States v. Nez Perce County, 8 
. Tdaho, ef al. (267 Fed., 495), which involved the purchase of prop- 

ee . erty in the town of Fort Lapwai, it, was held that: ‘the: * Property Seer Ao 


“a 2 = trust period held exempt from taxation. . 





8 similar. ruling. was made by’ the. United. States District: ‘Coutts ae 
eae easieen’ district. of Washington, in the case of United States’ i Ae 
“Yakima: County, December 5, 1922, ‘involving the ‘purchase’ of lotstin’ 2 
ce ~ the city. of Toppenish, ‘Washington. ‘In addition to the cases. herein- _ ss 
- oe cited see: Page et al. ka » Pieres. » Souutys et: ai AM: ey ses ds ee 





8T TOL’ —22—vor 4927" 








a BT ae 


i a 








ee sae . : Ragas Be tects wes Bi Pe 
any . ria | 
es “a: 





ALB DECISIONS ‘RELATING ‘Po THE PUBLIC LANDS. | ote 


paisa Giatss’ » daw. (250 Fed., 218); Duited” States 4 wD . Chehalis ‘. we 
aa County. et al. (QUT Fed., 281); United States Ve. Pearson etal, (281 
_... Fed., 270) 3. United. States v. Gray e¢ al. (201 Fed., 291); ‘Ward. a xe 
ee ‘Love County (258. U. §., 17) 3 Choate ». “Trapp: (204 U. ce 865) and ae 
Lee Morrow et al. v. United: States’ (243. Fed., 854). hs Bade a. 
pose "Sip the’ case of Page #..Pierce County, supra, the court. after ae a 
ae forng | to the: case of the The: New York Indians Be Wall, 0 Soe Sb ot 
said: 4 aie ee oe ee ae ee - 
i ar ‘Applying: ‘the ‘docttina: announéed ‘in: the. ‘declaioris. ‘ot ‘the siipbeing: “Gonist, . 
os. Of the United States to the case at- bar, it ‘would. seem ‘reasonably clear that. 
eb so uthe- lands in question ean. not be ‘taxed by. the State so Jong as the Government ak 
oo... has an “interest in them. i either legal or equitable, or is. even. charged oe 7 
Ca the performance of some obligation or duty. respecting them. ee 
me _ Referring specifically. to the questions submitted for’ consideration 
te it. would seem. clear. from the foregoing that. the Department has 
ee full authority ‘to. determine ‘the descent ‘of » property. purchased 
-_ with Indian trust. funds, whether ‘the. property ‘was previously: 
ae “restricted « or. unrestricted ; and that’ until the trust is ‘terminated such 
| property. is exempt f from. taxation. As was a said | in | the e Instructions Me 
(48 L: D., 26. 31): ge Oe REA ee Re ee oe, aie 
“Ciihiesea lias ‘contorted’ ‘upon ‘the ‘Secretary. ‘of ‘the: Tnteitor: authority ‘to 
prescribe regulations and- conditions. to govern ‘the sale of. Indian’ allotted lands 7 
as well.as the expenditure of | the proceeds which implies an exclusion ‘of all. 
other: authority. The’ lands: and: ‘proceeds are held by. ‘the: Government for a. 


~ “specified period. in trust for the Indians, such trust being an agency for the. 
exercise ‘of. a ‘Federal,  DOWSE: and. aan outside the: ‘province: of State au- 





thority. - | 
“Approved : 
iene fae M. Conn : 
ee ae | - Assistant ‘Seoretary._ | 
" BLAKESLEY. 7. ‘MoOORD : ET AL. ee. 


Decided Jomuary 30, 1983, 


ne a P a Oni AND Gas: Lanvs—Prospserine Panarr—PREFERENCE Rremr—Nortom, aed 
ee a. “The preference right accorded by section 18 of.the act-of February 25, 1920, os 
in the award of-an oil-and gas prospecting: permit. to: -one- who has properly: A ee 
- monumented' and. -posted. notice in accordance. with, the’ provisions. of: the ae 
- act. must. be denied: if the terms. of the act. with: reaped ‘thereto, are. not Ho 

bs Oe ae "strictly complied with... Ce er eee ee Pe em ere Loar 
- Fivner, First. Assistant Biaetaey Coe ee a 
so --- At the: Buffalo, ‘Wyoming; land. office on de anuary 7 20, 1999, Jan ames 5 | 
ee *ciBleoy- Blakesley applied for a permit. under section 13 Of the actof 
a - February, 25, 1920 (41. Stat., 437 ), to.prospect. for. oil and. gas upon” 
oo Sees 4 and 5, NE 4, Sec..8, and N. $ and SW. 4 , Sec.-9, “Te B4N., Res 
ee 94° W., 6th. Pp. M, , alleging that he: had posted a & notice « on. a the land ae 
ca ot December 20, 1921. _ 


o 

















a 
ee 


ol 


ae Said: ‘application, candela as to Seo. 4 with: the. like wpplieatidh of beng 
Ryan Ss. “McCord; as to:Sec.:5 with the application of Isaac’ Newton 
Dally pandas to ‘the, subdivisions 4 in-Sees. 8° and 9 with the: applica- _ Ee 
tion of Lee J. Brawley, which applications were. filed: January: 28,68 
_. £922, each applicant, alleging the: ‘Posting: of notice: on December 2 31, ee 


4 1921. a 


Jee By décision: dated September 20, 1922, “the: Corin tain oft the : oe 2 
see General Land. Office: required’ Blakesley to show cause why his appli- — ee 

- cation should ‘not. be rejected for: conflict with the. applications: Of. 6 
_ McCord,- ‘Dally, and Brawley. Blakesley made response, protesting. 
against the allowance of, the. conflicting applications, and : setting. nO 
_. forth: that: he deposited his: application i in the: mails 1 in: time to have | : Le oe : 

ee "reached. the local land office in the. ordinary course of the mails two 
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days sooner than it- actually. did, or 29 days. after the ‘posting of ns a 
| notice; that, ‘McCord, ‘Dally, and. Brawley posted their notices. on ate Sie 


8 posts: 0. by. a inches i in diameter, ‘not over 24 feet. high, and nailed on. | 


a board L ‘by 6 ‘inches, and not. protected foe the ‘weather, and that NES 


: within, three. days: after the notices were, ; posted: they, were. » blown a oe 


away: and. destroyed.” 


‘By decision. dated ' Ne oveniber: 3, 4929, fhe Canmizcionee held: dat: : 

Blakesley’ S ‘showing © was not sufficient to defeat the conflicting appli- ‘ 
-- cations, and his application. was. rejected. Blakesley has. appealed, | 
| contending that. the regulations as to. ‘posting: of notice had not. been i 


complied with. by. McCord, ‘Dally, and Brawley. Pe 


; Section: 13: of: the. act. of F ebruary 25,1920, supra, provides, inter a | 
alia, that if a ‘person desiring - ce prospecting permit— ee te 
shall cause: to. be. erected. upon. the land. for which: a permit is. ‘sought ¢ a monu- i 


ment: not: less than: four feet high, at. some eoeepicnoue laces Seeeenk) ‘and: shall ; 
‘post a notice in writing on or near said monument, | ‘he shall during | 


~ the period: of thirty. days following, such: ‘marking and 1 pomttie: pe entitled to. ae a 


ADECIELED CE: right: over | others. to- a: permit: for: ‘the: Jand SO: identified. 


~ Paragraph. bof thé regulations. of. March’ 11, 1920 (47 Te 'D., 481), co 

= ‘sates, that. a preference, right: over others. to. a ‘permit, under section eee e. 
5 18 of the act. may: be. obtained bye Se ae ee 

° ay Brecting ‘upon’ the land desired, ‘subsequent to ‘thie ‘diprdvall of ind act; | 


: ‘aiontirhent not‘less than 4 feet high, ‘at some conspicuous place thereon, ‘of such _ ae ae 
- “a size as: to be. visible to. anyone. who may be interésted. The: monument mayo: 0 


_. be of iron, stone,-or durable wood, not less. than 4 inches square or‘in’ \ diameter, re 


Th and. must be. firmly embedded in.the ground.) PN oS 
~- > >. (b)’ Posting on or near said monument a notice: stating that an a appliation~ ee: 
ae, “te permit. will: be made within 30: ‘days after. date of posting said notice, the, ee. 
ee Notice to. give. the date and hour of ‘posting, to be. signed by the applicant,. fangs se as 
_ give such a general. description of the ‘land ‘to be covered by the permit, by f°) 

ee reference to. courses’ and: distances from. such. ‘monument. and. -other’ natural F o ae . 
i objects. and permanent. monuments, as. will Teasonably ‘identify. the ‘Tand.. SThe* sty ge 
Se area, -approxithately, must: also:be stated, and the notice must. be SO" 30 protected ak 
eae _ hast to } prevent its: “destruction by. the. elements. oe oe Ee i eee eae ie 
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“They provisions of section 13 date jected 6 are ‘$0 plain. nek Spe oe 


ae ae i be made. to. appear that the monument erected by one who seeks a & 
_ preference right was less than four feet high, the Department. would wage 


Pee Be obliged to deny: the claim of: preference right. 7 a. 
. The record. discloses that Blakesley served ‘copies’ of his protest’ ‘ba gree 


Stone McCord;, Dally; and. Brawley, but no response was made thereto, 
ee nor hasan answer to Blakesley’s. appeal: been filed. ‘However, the 
—.... Department. hesitates to take final action in the matter’ without =e 
ne aie affording McCord, Dally, and’ Brawley | a further opportunity tobe 
heard. “Accordingly, the ‘case is remanded, with directions that. the = 
= ~~ Joeal officers be instructed. to’ notify the conflicting applicants that. a 
they will be allowed. fifteen. days, from notice within which to deny Ee ie 
- -- Blakesley’s allegation that: the notices. posted. by them did not com- = 
- ~~ ply with the provisions: of the section under which the applications — Tee 
were filed. If one or more of the parties shall avail himself or them- 
selves of this. privilege, a hearing should be ordered to determine the 


~ facts. “If issue is not joined. within the time fixed, the application. of ce 


the defaulting applicant will stand rej jected to the extent that it, con- 


‘ fliets with the application of Blakesley. 


The decision appealed. from 3 is : modified 0 9 agree \ > with the 5 views : - I 


a herein expired. 


Remanded. 





--MINING | CLAIMS ‘WITHIN INDIAN ‘RESERVATIONS, a 
| “Opinion, Juty 7, 1992 ae reece 


INDIAN Linge: — -Minine Grane - — - PRErEEnNce Rien - — - Voursrrusn - — - Aven ee 
~ CLAIM—STATUTES. 3 : i 


a While: the. first. proviso to section 26 of t the. act ‘of rr une 2 30, 1919, ‘declares tint ees 


all rights. cander a. mining. claim ‘within an Indian. reservation shall be’. A 


forfeited if. the. preference: right accorded thereby. to the’ locator. is: not. - 


: exercised: within one year ‘fron, the date of location, yet such. forfeiture —s 
“apes not,-in the absence: of an ‘intervening ‘adverse claim, preclude the = © 


es | locator. from relocating the same ground, but in such event his rights under. 


as a the act. will commence with the.date of the new. location, and will be - ; of 
Shaws subject. . .to- compliance. witb, all. ‘the. terms, conditions, and Tegulations. eae 


| a 2, Spverning.t the, e original: location. oe Ce ee ee a 


. My a opinion is ea as to the validity of: new osations dads, ee 


a oe: -ground: covered by prior. locations to- which’ ‘the locators have. : — 
ac forfeited their. rights. under that. ‘provision in section 26. of f the Bebe 


| . of June 30, 1919 (41 Stat., 8,31), which reads: 


Provided, ‘That ‘the. locators ‘of all. such imining elaiinis » or: “their hielie oe - 


ee cessors, or assigns, shall have a preference right to apply to the Secretary. fob 


Cae TF Rea optndons 6f July 10) 1922, and January 30, 1923 (49 L. D., 421 and 424). As 





ae Albee | oo "-pRoTstoNs: RELATING ‘to THE PUBLIC LANDS, Le eT ao 


2 one year after: the date of the location ‘of any mining. elaim,: and any: such Be . oa. 
oe ee locator | who. shall. fait to. apply for a lease’ within one year from the date, at ae 
j ae) Jocation shall forfeit all rights to such mining claim, (Italics. supplied. ys Ge ee ee 








— 





. tie Interior for’ a Tease; under the: terms: ‘and conditions of this section; within ae 


_Under the foregoing, original locators. who failed.to apply he - te 


sea lease. within: one year forfeit all rights: to the claims located. by them. eee 
—- ‘In the absence of intervening rights, however, no reason isseen why = 
new: locations. covering the same ground: may not be accepted. from Bs 
the same parties. “Under such’ circumstances their: rights: will date . ee: ae 
from the new locations. rather. than from the old, as under the latter - Pees as 
"all rights are clearly forfeited, and applicants ‘for leases under the = 


- new locations must conform to all the terms, conditions, and d regula- te 


ec _ Hons: that governed: the. original locations, ae ee, Sine ne ae a a 


On Boor, Solicitor: oe 


oe ~ validity. of. certain: conflicting. lode locations for asbestos deposits 
=: within the Fort: Apache | Indian Reservation, Arizona... “Applications 
ee for leases for the claims have been filed i E. D. and, ‘Ernest A. 
2. Reidhead. jointly. and by E. E. Swan: pursuant to section 26 of the 
act of. June 30, 1919. (AL. ‘Stat., 3,. 81), a8 amended. “March 8, 1921 
te ee (4b Stat.,. 1225, 1981). “The ae involved relate. to priority « and 
oe discovery it in. connection with the locations sought. 7 


8 See opinions of: July 7, 1922, ‘and January 30, 1923 (49. L. D., ye 424), aa = 





“Approved July 10,1922. ss ee ee 
FPF M . Gooowin,, ee AeA a Oth fe a Oa ae a aoe ee 
| Assistant: # Seoretary. 





MING @ cuamus. IN THE FORT. APACHE INDIAN RESERVATION, 
| “Opinion, July 10, 19823 ee Poe eS a ae ae aN 


: INDIAN Lanns—Fort Apacs ‘LaNDs—Anona—Mrnine Crarm—Lxssn.° 
‘Valid discovery’ of a: mineral deposit, being. one. of. the. essential. élements of 
oa: mining claim, is also. a prerequisite to. the granting: of a lease based. on & 
. -- mining claim ‘pursuant to section 26 of the act of June 380, 1919, ‘as. ie 
ce amended. by the act of March 3,.1921, which relates to the leasing of specified eo a 
» deposits of minerals in. ‘unallotted | lands within. Indian. reservations in. 
> -eertain States that: were withheld from Gisposition under. the. mining 
~. laws of, the United States. ee ge ee a i ee 
INDIAN 7 LanDs—Forr_ “APACHE. ‘Lanps—Anrzona— Monin “Orara—Lnase— ieee 
> ‘Norion—W Atver—PREFERENCE RicHT,. igor eh ae. a hg Be ey f 
The requirement in section 26-of the act of Te une 30, 1919, that. a ‘copy. 1 of ‘the a eee 
location notice must, be. filed as specified therein within. 60.. days. after ~ at 
BY tis location. of a mining. daim. for mineral | ‘deposits in. an Indian reservation, 
ean not be waived, and ifthe locator fails to. comply strictly therewith : 
She He: forfeits all. right to be e preferred. i in . the award of a Tease thereunder. : oo > a 


On: June 22, 1992, 1 my opinion was. oo with. eee to: the cae oe 





~. 








i ee aed 


en 


oS — A8R me "DECISIONS. RELATING TO. THE: ‘PUBLIC LANDS. tvon. : 


"Ti et mate dt rid he ely of Ye 


cn terior. to lease under ual regulations. unallotted. lands within a 
; — ‘Indian reservations In: Arizona nd: eight other. ‘western States for : 
the purpose of mining for deposits of gold, silver, copper, and other 

io metalliferous. minerals... The Decretary, was. to declare’) what t lands | ee 


in were to be subj ect to. exploration— es 


And after such. declaration mining claims may fie located by: such citizens - in n- ay 


m the: same: ‘manner. as. mining. claims are. located. under the: mining laws of: the ee : i 
~~ United: States :. Provided, That: the. locators of all. such mining. claims, . or their) =. 


- heirs, successors, or. Assigns, | _shall have - 2 preference» right to apply. -to ‘the - 


-. Seeretary of the Interior. for a lease, under the. terms and conditions of this. — a 


| section, within one year. after the date of the location of any mining claim, — 


: and any such locator who shall ‘fail to apply ‘for a lease within one year from ba 


the date of location shall forfeit all rights to such’ mining claim: Provided. ee 


Sag further, That duplicate copies of the. location notice shall be. filed’ within sixty | 


days with the superintendent in: charge of the reservation on. which the. mining 
claim is loeated, and that. application for a ‘lease. ‘under. ‘this section. may be. 
filed with such superintendent: for transmission a officiad: channels to the 
. Secretary of the Interior. Pas. : . : 


, phe act of March 3, 1991, nade the following amendment? 


- That owhenever the’ term ig aietallitent ‘ous ig used in said section 26 Gt the 
above-entitled Act, it shall be. defined and construed by the Secretary. of: the 
Interior to include magnesite, gypsum, limestone, and. asbestos. | 


The regulations of. —— 16, 1919 baie L. D. , 261, 968); under 
the act of 1919, in ‘part read: 


Bs ‘Should valuable ‘metalliferous minezals be found: the section contemplates 
the location ‘of mining claims: in the. same manner as mining. claims, are located 
under the mining. laws of. the: United: States... Should the. locator. fail to. file a. 
A duplicate copy of the. location. notice with. ‘the officer in charge of the land 
within - 60° days or fail within. one. year thereafter. to make application through 
. the officer. in charge to ‘the: Secretary of. the Interior. ‘for a. lease of the land. 


he will thereby forfeit all preference: right toa ‘lease. “Any locator who. ‘fails. ei 

to! comply. with the United. States mining: laws and ‘the. regulations ‘of the rhe 
ae ae General Land : Office prescribed thereunder. as to: the location of. mining: claims a ap 
ones will also forfeit all, preference. right to a lease. : re a Sas 


The regulations contemplate that. a ‘dlosovery of mineral shall: pe es 


2 made as the. basis for the. location. of a mining: claim. As: amended’ As 
a SOM March 3, 1921 (48 L: D., , 263), section 4 of the regulations. states 
that discovery of ore by prospect drilling .o or ‘boritig methods will be Soke, 


| ~ equivalent to discovery by shaft. sinking. - — 
From the ‘papers: submitted it appears ‘that on Detar bae 10, 1920, reeee o 


en ok D. and Ernest Reidhead located. the Ring Cone Nos. 1 and 2' lode . i : 


7 é claims upon an out- “cropping of asbestos. _ Being advised. that asbes- ewes 
+. tos locations would not receive consideration at the handsoftheGov- 
: _-ernment, they. did. not within 60 days after location file with the — 


i e superintendent: copies of their location notices. When. informed. of = = ; 
oe the amendment. of March 3, 1921, oy did file copies. of) their eee 


Segoe 





a A - ~ DECISIONS RELATING TO THE: PUBLIC. LANDS. Sy Mise os 


ae dann notes on: “Mareh-29, 1991," Pheir. application for lease of the a 


a - above claims was filed on ‘Dlechoaber 9, 1921. oe oe 
5 On March 8, 1991, E. E. Swan located the Casey Jc ones said ae Ga ae 


7 the ones described i in the applicati 1 


ee ne Nos.1 to 9 lode claims.and on April 11,1921, the Casey Jones Nos. eee 
ae 10 to 18 claims. Copies: of location notices were filed with the superin- ee 
o ee tendent’ on April 20, 1921. Swan’ S application for lease of the Casey - See. 
as. J ones group of. Germs, was filed: at the agency « office on. March Ay LOQBs... ta 





os The record indicates. ‘that. the Reidheads: and J ohn ‘Ce ‘Bart: on a ee 
April 15, 1921, made locations of the Ring Cone N os. sr tod. claims ca 
~ and.on April. 19, 1921, filed location, notices. with the superintendent, re 






of.the Ring Cone claims Nos. 1-to 3. 


- These claims, however, are not : La, 
n for lease. “Also on.Ju une 1, 1921, ees 


E. E. ‘Swan, by J ohn. Carter, “agent, made. amended, locations of. the : he - | 
ve Casey Jones and Casey, Jones Nos, .1 to. 1% claims: for correction of | ae 


errors in descriptions. Aimerided, Hiatioes 9 were filed with the superin: 


. : tendent on June 2, 1991.- a eon a 
“As the claims involved. are ‘alk Janaaireagid i ee is s not possible to “des “ 
-. termine with. certainty the area in conflict. between the. two applica- 


aed tions, . ‘From rough, diagrams submitted by both. parties it would . 


appear. that the original. Ring Cone Nos. 1. and, 2 claims are in large : 
part in conflict. with. the. southwestern ‘portion ‘of the Casey. Jones 
‘group. | A hearing was. had on May 1, 1922, after due notice, with 


respect. to. conflicting claims. The superintendent i in his report: states . ae 


that from the evidence the Ring Cone Nos. 1 and 2 claims | were located | 


_ In good. faith by the claimants. However, he reports that at that time 
under his instructions he could. not have accepted filings | on 1 asbestos ee 


: claims or recognized locations for asbestos. | | 
The applicants: for the ‘Ring Cone a have asked: that. ities Té- 


a quirement with ets to ing of notice within 60 p days after loca- ; a ac 


tion be. waived. 


“The fequiremnént stared io. is sgtabltory, anal not one fixed bye regu- a ce 


ip lations, In the face of the intervening adverse. Casey J qnes claims a 


the. Department would not be justified in undertaking. to pass over: 


a “the plain statutory: provisions or in. recognizing. as valid and s superior ev : a 
ery ‘the o. Cone claims. tt does. not, SDpoat that. the Reidheads ten- See 


2 iene a in a sintnte:- Mie’ regulations (aT Le D, “961, 263), Ss Zz 


at declare that failure to file notice within the: 60. ay: period for-. ee 
 feits all. preference right to a lease. It must be concluded that the ~~ 


- -Reidheads. have not shown a proper. basis upon. ‘which. to. rest: their a 


os | application | for. a: lease of the Ring Cone Ne os: 1 and 2 claims, and. that ee Se 


: - “ “their application should be denied and disapproved. - eet aoe 
ooo Phis disposition renders it unnecessary: to consider or discuss: the ee 


. ae status’ of an’ asbestos location: made. prior to the approval of the e. 
ae amendatory: Togislation 0 of: March 3, 1921, ane ee 


~\ 





the record submitted shows that upon some of the + Casey J oe aoe 


ee OAn - élaims in the northern half of the group it is conceded that asbestos = 
“= -or the serpentine. formation carrying it has ‘not been found and. that ~ ey 
wo there is-no. maineral in sight. or. disclosed. -In short, no-discovery has 
-- péen made upon certain.of the claims. In. the southeastern. portion — Pe 
of the group there is a” “conflict. with the Horseshoe Nos. 1 and 2: 


at claims which. appear. to. have been heretofore. ‘approved for. lease. 


With the exclusion of the area of these claims from. the Casey J ones. 


Sane group still other claims. will probably be without discovery or dis- : e 


— closure ‘of asbestos or other mineral upon claimed ground. 


* The statute contemplates: CG). exploration: for the discovery of the ae 


oe deposits mentioned ; (2) location of mining claims in the. same man- —" 


ee ner as under the mining laws; and (3) the leasing of such claims.. 


Ce te An annual expenditure of not less than $100 in development work : | oe 
ee oy for ‘each - mining claim located or leased is also required i in addition —. Ba: 
>. to the rents and royalties. Under the general mining laws and regu- SO 


a -Jations a a discovery of mineral i 1s essential to the validity. of | a mining . 


ee ; ae claim and must. take place, before. annual. expenditure is in order. _ . al 
aaa ‘Under this leasing act a mining claim in order to afford a basis for. = 
~~ a lease must rest on an adequate discovery. of a ‘mineral deposit. BY..." 


the ‘act those ‘unallotted lands theretofore withdrawn from entry ie 


> and withheld from. disposition. under the. mining ‘laws: were made 
ee subject to: lease with. respect. to the deposits. specified. ” Discovery. a 
ge a stamps: the land as mineral in character and as containing one or 
. « more of the deposits: named j in the statute. Discovery ; followsandisa 
result, of exploration. - ‘The discoverer’s reward consists of his right tos oe 


: locate a mining claim and within one year thereafter apply for a lease. n 
ae discovery. and disclosure of. the mineral deposit.i is. essential. 


Those claims of tlie Casey Jones: group which are without. a oe te 


q - : covery: can not be properly included in:a lease, and as to said. leet ie 
eee tions the application a lease should be denied and disapproved. ieee 


Fe ote 
_F, M. Gece | 
- Assistant # Secretary. 





MINING ; CLATIES IN THE NAVAI 6 INDIAN RESERVATION, 
oes “Opinion, Janwariy 30, 19233 . oe 


a - INoran ‘Lanbs—Navaso. LaNps—MINiNe ‘OcatM—Lease—Onrromes—Warvin— Sea 


“APPLICATION. 


so ‘Administrative officers, ‘betiig’ without authority to ‘alter’ or. ‘amend Se eee 
law or to’ waive the specific requirement of ‘a: statute, can not. -waive that. Re a: 


Rteee me requirement in section 26 of the act of June 30, 1919, which. provides. that. 2 a : 


_ an applicant for a lease based ‘upon a mining. claim on Indian lands shall ee ee 


ae application | therefor within one year from the date of location. 


<a ' See opinions of July 1 1922, and A fuly 1 10, 1922, 4 L. D., a and 421). 





; oo. , " DRCISTONS RELATING TO Tae PUBLIC LANDS: 





“Inpran 1 Lanps—Navaso. Lanps—Mixine Ctamt—Liiase—Ovitoms—Suaver. 
“Inasmuch as an ‘official survey ‘of a mining ‘aim located: within. an ‘Indian. 


ee - reservation is ‘not. required prior to application for a Tease based ‘thereon : ae as 
ao under’ the act of ‘June 30, 1919, delay on the part of administrative officers = 
; oe ~ jn: causing a survey to. be. made, or in furnishing blank forms of lease, can ee ae 
- 2, Not be pleaded as a ground for failure on the part: of the. applicant | to Des pa 
eS comply: with the plain. peculrements ¢ of the statute. Paes: ee 8 


_ Bors, Solicitor: oe : oo oe ie Se ee oo 


- conflicting ‘ode: mining. Pr covering Aone of ofa ata : f 
minerals in certain. lands within that: part of the Navajo. Indian 2) .0fs6.~ 
Reservation, “Arizona: and. New ‘Mexico, lying. ‘under: the: pomediae oe 


oper ston of the San Juan Indian School and: Agency. 


‘The claims in question were filed: ‘pursuant to section 26 of the ee ee 
Indian Appropriation Act of June 80, 1919 (41 Stat., 8, 81), ,andthe 
: pegulations. promulgated | ‘thereunder (47 -L. D., 261) as: amended = 
(48 L, D., 268 and 266); ‘The act referred to: authorizes the Secretary. . 
of the Interior: to. declare what undlotted lands: within Indian res- 
-ervations in certain ‘western. States, including Arizona and’ New - 


~ Mexico,. should be- open: to. exploitation. for the deposits. of. gold, - 
~ silver, copper; “and other metalliferous minerals, ‘and to lease the: lands - 
_ containing: deposits. of this kind to’ citizens of the United States _ 
or to any association or corporation: organized under the laws. of any _ 


State or Territory; for terms of twenty years, with’ certain prefer- Oe 


ential rights of renewal. “After providing. that. mining claims*on’ © 


= - ‘such lands may. be located i in the same manner as mining claims are 


‘Jocated under the: general eae’ laws of the United States, i it was - 
further provided i in said act: ae i ee ee 2 


‘That ‘the. locators - of ‘all ‘guch: mining dane, or. ‘their néirs: sticcessors, or. 


| assigns, shall. have a. preference. right. to apply to. the Secretary of the ‘Interior ao 
“Sfor: a- ‘lease, under the.. terms and. ‘conditions: of: this: section, within one year 

after. the date. of the: location of any mining claim, and any. such: ‘locator: who”) 
shall fail to ‘apply for. a. lease. within. one year ‘from. the. date. of location. shall Ree oe 
- forfeit all rights to such mining claim: “Provided further, That duplicate copies*© 

: of the location notice shall be filed within sixty days with the superintendent.) 
in’ charge of the reservation on which the mining claim is located, and that’ - ° = » 
_ application for.a lease. under this. section may be filed. with such. superintendent: ee Ue 
_ for transmission through: official. channels ‘to the: Secretary, of the. Interior. Ce ea 


Aone supplied. ye 


The regulations a Saptember 2 16, ‘1919, as s amended ed March are 


8, 1921 (4TL, D., 261, and 49 L. D., 263), provide i in part: 


| i 3. Should valuable metalliferous minerals be found the section ‘elltoapsied | ee ae 
: the location of mining claims in the same manner. as. mining claims are’ located. ee 
= under ‘the: mining. laws - of. the United States, Should the locator. fail. to’ file” a ae age 
a duplicate copy of the location notice with’ the officer in charge of the land 
a within 60 ays. or ‘fail within one: year thereafter to make ‘application Shrough Pe ee 
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o vile officer: in. aia <0 ‘the’ Secretary of. the Interior for: a “iene of the tana 


ee he- will thereby. forfeit. all preference right toa lease. Any locator who. fails fod 
10: comply with the United States mining laws and the regulations of the Gen-_ 7 | 
-. - eral ‘Land, ‘Office prescribed’ thereunder as to the: location, of mining claims ae 
ae will also forfeit all preference right to a. lease. : = oe 


a Be “Locations, if ‘upon, 1 surveyed land, ‘must be. located | in. conformity ee ae 
foe to the eal ‘subdivisions’ of the ‘survey. If* made: upon unsurveyed land the’ =. =~ 
a" locations ° must be. marked in the. same: manner. as. lode locations, but. ghall ce 
ere conform. as nearly: aS. practicable to what would be publi. Jand surveys and the fer 

ee aie rectangular subdivisions thereof. .~ : Pee 


6. Before a-lease will be granted covering a ode. mining ‘claim, or a » placer. ns 


ae : claim, ‘on unsurveyed land, it will. be. necessary. for the locator, at: his expense, — es ae 
i to have’ ‘the claim surveyed by a United: States. deputy mineral: surveyor. - ‘Thee aa 
~~ survey. ‘must be. made in the form. and. manner, required. by. and. ‘under. the laws ce 


ae and regulations governing the survey of claims under the United States mining 


laws, application for such survey to be made to the United States surveyor : 


general for. the: State. wherein. the. claim: is located: Provided, ‘That where ‘a 


- number « of contiguous claims. are held in common, : the survey may. be made. of. ; : a0 

| the. exterior boundaries, of. the group -and the: entire group: may be: included in - 3 4 

“one lease. "Two copies. of the, Plat and two copies of t the. field. notes. must ‘be. ea 
a filed by. the locator with his Tease. , | i 

ee Tt will be noted that the. regtladions: of course, follow the statute — ae 

oo with respect. to. requiring | applicants. to serve: duplicate: copies. of. he 

a the notice: of location. on the superintendent. or. other officer in charge ces 


a of. the: particular reservation ‘ “ within 60: days” ” from the date. of loca-_ * 


-: tion,, and to apply for.a lease within one “year, from the date. of such 
= ~ location. . : In other. words, the requirements in this nespéct: are statu- et 7 
a pots rather than. by. way of regulation. _ = 


- The: facts at hand in. connection with the. ‘applications. ees 


a oy are somewhat: involved and in so far as shown ‘by the record are not’ 
Dole oy as. complete as might. be desired. . It: appears, therefrom, however, ee. 
. ae that during: April and. May, 1920, Ww. 5 Hunter, Vernon, Dalton, ce 
| Biffle. M. Morris, and. Joseph H. Harris allege. location. of the claims. eee 
known as Canary, North Star, North Star No. 2, and Valley View =~ 
Nos. 1 to 8 inclusive, although the duplicate. copies of notice of loca~ 
ae ss tion. filed’ with.. the: superintendent, of the San Juan. School under con 
Se: date of. May 4A. and May. 31, 1920, covering these claims, are: all. uh-: re, 
eee : : a signed and: undated. Farther; ae bya signed. notice dated: Novem- pares fe 
-* ber 15; 1920, Ww. F. Hunter, B: M. “Morris, and Vernon Dalton alleged” | 


- location of the N orth Star No. 4, although the copy of the location _ ; 


. notice inthis: case ‘was not - filed: ‘with ‘the superintendent, until « 
_ February. 12; 1991. Amended: location certificates bearing dates of . 
duly 24, J ‘uly 26, and July 27, 1920, covering respectively the Canary, 
~— North Star, and North Star No. 2 claims were likewise filed with said’. 
ee | superintendent on. February | 12, 1921. Each of these latter certificates : a) 
ne a were also, o sighed by. the, said ‘Hunter, Morris, and Dalton, : ‘No 0 Copy 3 


ees Sy PES 
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tet eerey 


oe of ¢ a notice. of location ¢ or r of an. vamnendéd certificate of location’ is. found ee ee 
>. in the record « covering. the claims known as. North. Star. No. Bands 
ce 4 Valley . View No. 4.. _By three separate quitclaim deeds, ‘all: dated a ae 
January 4, 1921, iv. E. ‘Dalton, Biffle M. Morris, and W. FR, ‘Hunter. eee 
© released and quitclaimed unto the Carizo. Uranium’ ‘Company, B-COTe 
poration organized under the laws of the State of New. Mexico, abe 
. of their’ right; title,. and interest, among: other claims, to. those pare ae 
a ticular locations known: as Canary, North Star, North. Star. Nos. oe: See Lens 
and 4, and Valley View Nos. ‘1 to 4 inclusive. Thereafter the. Carizo ae ate 

. Uranitim Company appears: as. the °-party, applicant f for : a lease cover- ce 

ing said claims, so 
In a brief filed by said company in 1. support. oe its. lepplietiens ge 
y it is: alleged that. during. the winter of 1920-1921, considerable. ase 
| sessment work was done by. it and by its. pr edecessors on said claims Th ate 
fs and the. construction of” a. ‘Wagon. road: to the. properties begun that 


as States. mineral surveyor, at ‘Daduee hea is have : an. official o ms 


survey. made. of said. claims,. but that because of. the fact. that these : 


| claims. or a. part. of them at least are in. the ‘State of Arizona and a 
part. im New. Mexico considerable valuable time was. lost:i in: obtaining ba 
“proper, instructions and orders. pertaining | to. such: surveys. to the — 


deputy mineral, surveyor. from: the. offices of the. two surveyor:.gen- 


3 erals,, one. at. Phoenix. and the. other. at. Santa Fe; that. during the ~ 7 
“progress of the field work it became necessary to relocate. and: re- 


© trace some. 1 miles of the boundary line between the two. States i in 





order to deter mine the. jurisdiction of. the. respective. surveyor. gen- 

| erals; that. the, approved. field:notes. covering the mineral: claims: ap- : 
nos » plied for were not mailed out of Phoenix, Arizona, tothe, Carizo 
: Uranium. Company at Farmington, New, Mexico,. until April, 1B; Soe 
1922; that: said approved field notes were not. received by: said; ‘eqn ORES 
pany. until April 18, 1922; that. on April 26, 1922, “application. was. PRE» . 
made to. the. officer- in charge. of the San Juan. Indian. Agelicy. Pore oe PAY 
blank: leases to. fill. out in. accordance. -with. the, field notes of survey coc 
o ” and. the regulations. of the Department, but that; that: officer. having oo 
~ no. blanks..on- hand, the same-had ‘to be requested. from the Commis: > 
 -gioner of: Indian. Affairs. at: Washington; that the: desired. blanks Soe 
: | were: received. on. May 10,. 1922, and that. on: May: 18; 1922, applica-- 7 Nae a 
= ee tion for lease. was. duly. filed with the. officer 3 in. charge: of the: Peserva-. - eee 
tion. In, urging a consideration of its. application on the merits'the = 
Sas {Ganno. Uranium: Company further’ alleges that it: has. always. 6. a5 
a. - deavored: in. good: faith to diligently comply. with the statute ‘and: i 
fas the regulations of this ‘Department relating thereto but’ that’ un- © oo 
oe “7 avoidable. ease over r which it had: No: >-control, expecially i | COHTIOC" ee 
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ee tion with the prosecution. of the survey work i in ct fold: ‘id in nob: es 
o oe nae taining proper blank forms on which to submit its application, ‘pre- an 
~ > s-vented” ‘said company _ from perfecting its application within the ee a 
time required by the statute; that it construed sections 8 and 6 of. 
San the: regulations” above" reproduced : together, under the assumption ae 
Be Piers that an official s survey | of claims of this character must: precede. an. ap ae 
a _ Plication for lease thereof. | ee ae 
oan conflicting or ‘adverse claim. appears ‘as ‘the’ Syracuse rete ae 
~ Jocated May 6, 1922;. by one George oO. Williams. A copy. of the =. 
a - noti¢e of location. covering this claim was duly. filed with the: super- oe 
ee ‘intendent. May 8, 1922, and Mr. Williams has also. filed. application baht Lance 

. for lease under date of August 14, 1922, which was reveived at. the... 7 





- San Juan Indian School on August 15° ‘of that. year. Reference. is ie 
also made in the correspondence submitted to an- application by — = 


eg Mr. Williams covering claims known as the Red ‘Wash. Group, con- - 
~~ sisting of Red: Wash No. 1 and Red Wash No. 2, based on ‘locations — 


made in August, 1921, by Nephi Johnson, and: by Mr. Johnson: as- = 
“signed. to the said Williams on May 8, 1922. No copies of the orig- 
inal notice of: location. covering the. two claims last. mentioned. are. 


found with the records submitted here. From‘: an. examination. of the 


‘sketch plat. covering. those ‘claims: it. does: not. appear that there is | 
any conflict on the ground with the claims applied for by the Carizo. - 
Uranium Company. From the decetiptive matter * relating to ‘the ou 


as Red Wash Group it. appears. that: 


- From the monument at. the point of aigsovery, and location, a ‘mineral monu- 
oo “ment erected: for. the Carizo Uranium Company on their . most’ southerly group : 


of: claims. sometime: in 1920, lies ‘distant. about one mile. (Italics: supplied. ): 


When we test’ the validity. of these various claims by the require- 


"ments -of the statute I am of the cen | that, the ‘following’ con-° 
a clusions must be reached: = : 
oe The application. for lease aby the Catizs Unie ‘Company, tote: 
eer, ering: the. Canary, North Star, North Star Nos. 2, 3, and 4,,and Valley — 
eee. Ndew. Nos. 1 to 4 inclusive, must be rejected. because such application ; 
WS. not filed: within. one year: from. the date of location’as required’ 
-.. -by the act-of June 30, 1919. . This is entirely aside. from. the further _ 

ee fact that. the. record at hand. does not show any copy of: the notice’ 
aoe of location. covering: the: North. Star. No. 3 and Valley View No. 4° 
©. ag having been filed with the: superintendent i in charge, and. that the 
“. > eopy-of the notice covering North Star. No.'4 was not filed on said 
ee superintendent until after the 60-day period provided by law had. 
-- expired. In itself. these would be sufficient. reasons: for rejecting the 

- "application in'so far as the three claims last mentioned are concerned... 
a _ Administrative. officers being: without ee to p.alter:-0 or "amend exist 
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ae jing Jaw the requirements of the statute in this respect « can. not ot be ee 


coo. waived. 


ee ag : and other data called: for. by the regulations. Fae eas 
8. The application of. George O. Williams, covering “is Red ‘Wash Sees 


‘ | : Group, : must: be rejected for: the. reason that. copies. of the notice. of — ee 





oe The “opiplioation: by George 0. Williams, ¢ covering ‘the ‘Syracnss. : ee 
ee “lode. claim, . comes within the statute and. can-be accepted. provided yas 
the. applicant furnishes copies ‘of the. plat of ale field noes 2 bond : ee - 





~ -Jocation ¢ covering those. claims were not filed. with the. superintendent ae EMRE 


- within 60-days from the date of location as required bylaw: "22> oe 


4, In the absence. of adverse intervening rights’ applicants ‘whibde Sass ey 


‘ elaine. have. been . rej jected. for. failure: to: comply with the statutes = . - 2 
nay. initiate. ‘proceedings | de nevo for the same lands. by. filing NOW 
"copies of. notice of location: and. otherwise: complying with the law. 2 


: ae = accordance with ay: Dror opinion” of. i wy 7 u 1922. a (a aes 
ip Ee Da 0) a 


| Approved: = ite 
O&K MM. Goodrem’ Oo hes 
_ Assistant t Seovetary. 





“HOMESTEAD R RIGHTS OF CITIZENS OF THE UNITED STATES WHO. 


- SERVED. pe THE ALLIED. ARMIES DURING THE WORLD WAR. 
"[Cizeutar No. 87. 1 


| Dararmcenr OF: THE sm Eapemons | 
oo Gowran Lanp: Orrice, © a a0 
ae _ Washington, D. ace To Faary 31, , 1988. 
: Reorerins AND 3 Riva, | 
—Unrren Sratzs Lanp Onrros:; 


ee Public ‘Resolution No: 79, Sixty seventh b Congas, spprored a ae 
se, — 28, 1922; provides: es re 


- Phat the. provisions of the Act of ‘Congress. ‘of f February 5, ‘1919, Pa = eae 
- credit: for military. service: during. the war with Germany in: homestead entries, oe 


sia and: of Public Resolution Numbered. 29, approved February 14, 1920,. allowing = 
a. preferred: right of entry. for. at. least sixty days. after the date: of opening in ~ ein eed ow 
-.-.eonnection. with: lands. opened’ or restored. to. entry, be, and ‘the samé-are > 
hereby, extended. to. ‘apply to those citizens of the United States who'served with 0° * 
... ‘the allied armies during the World War, and. who:were honorably discharged. 
‘. upon their resumption of citizenship in. the United States, provided the service =). 
«with the allied. armies shall be similar to’ the service with. the. Army: of the: eros 
ee United States for which: | recognition i is s granted. in the. Act and resolution herein” Rr 
Oe es os referred to, Bo get ae : Pe ee ee ree ee 














Pe ee “Paragraphs 16: aid 18: of the soldiers right. Cireitlai No. 302 ad 
ae Le Ds , 118), are ‘therefore hereby amended to. read. as. follows: = 


ore eee GE ‘House’ Joint Resolution No. .30,: approved. January 21; 1922 (42 Stat., 358), > a 
ae ae “amended Joint ‘Resolution. No. 29, approved February 14, 1920 (41 Stat., 484), by Ee ae 
: . extending: the provisions of. the last-mentioned resolution for a period of: 10 years. a ee 
. . from and after February 14, 1920,.and increased the preference right. conferred ¢- 
coe ‘thereby. from not-less than 60 to not less than 90 days. from the. beginning. Of 
the: preference. right period. Said. resolution as amended is. applicable, to. All ee, 
-., openings of. public or Indian lands to entry or to restoration to-entry of public ae 
. . lands’ withdrawn from: entry, and: confers upon. officers, soldiers,’ sailors, and | ae Saat 
_... - taarines in the Army or Navy. of the United States: during the ‘late war, who. ae, 
- were. honorably. separated or. discharged from..such-service or placed in the | 
oe regular. Army. or. Naval service, a preference. Tight - of not less than 90. days es ue 
fromthe date of opening or restoration in ‘which to make entry for the land 
a under. -the homestead. or desert-land: laws; except’ as against prior. existing valid: eee 
-. settlement rights and-preference rights conferred by caants | laws | or ane 0 
a a claims:subject to allowance and confirmation, . |» a 
Said resolution was ‘further amended by’ Public. mesolition. No. 79,. vamproved.' a 
Jeg. . December 28, 1922, extending its provisions | to those citizens of the United 
| “States. who served with the allied armies during the World War, and who. | 

















- were | honorably discharged. upon. the resumption of. citizenship. in ‘the United 


i Sax States, provided the’ service with the allied: armies: was similar. to service with 
- the Army of the United States for. which. recoimition is pants, by said Resolu- 


on No. 29, as amended. 


: 18. Under the. act: of February. 25, 1919. (40° Stat., 1161), as. ‘amended | by 
section. pi of. the. act: of ‘April 6. 1922 (42. ‘Stat., 491), and by. Public. Resolution : 


| No. 79, approved. December 28, 1922, one’ who - ‘was: in the military or. naval 


service. of. ‘the United . States. during the: Mexican border operations (regarded | 
as having begun May. 9, 1916, and continued’ until the declaration: of war. with 
Germany) ; ;.Or. the late. war,. and. who was, honorably discharged after having. ~ 
gerved at least 90 days during. ‘such’ ‘period; or who served for such period © 
with’ the. allied armies. during the. World War and was honorably discharged 
~ and resumed’ ‘citizenship: in: ‘the United States, is entitled to-a. deduction from. 
A the. homestead. residence Tequirements (three years). equal ‘to: the period. of 
= service but. not -to. exceed. ‘two years;-that. ‘is, there must be. shown: residence, 2 
on the ‘homestead for: ‘at least one year even though the Inilitary. or. naval’. 
“service. exceeded. two years. If the soldier. or: ‘Sailor. after having served for Een 
at least 90 days was discharged because of disability’ incurred in line of dutys 
a Or. regularly. discharged: from: the: service. but: subsequently: ‘awarded compen= et 
gation by the Government for wounds received or. disabilities-incurred.in the 
.. line of duty, he may cldim credit for the full period of his enlistment, subject 4 
~ “to the. requirement : ‘that residence on: the homestead for at least one year must =~ 
“be shown, In either ease: the credit is in lieu of the ‘cultivation. specified by 
law: as well: ‘as residence and if- the: period of service’ is. such that residence _ Me a 
“for but ‘one year ‘need -be shown, no ‘cultivation is required to.be shown for 
eae | that ‘year. “A year’s. residence ‘under. the homestead. laws: consists. ‘of: actual 
: es residence: for at least’ seven | months ‘and allowable absence’ ‘of five: months: ‘in Ae | | 
_ not. more than. two ‘periods, hotice of leaving the ‘homestead ‘and returning ~~. 
ae i . -théreto - tO: be given to: the’ proper: district. land officers. The final Brook Mae 
“ a show thatthere isa habitable house on the Jand. | wir ee ae a2 


ae ce “Those citizens ‘of the United States wit; Ve a existence. of a 
| the war with: h Germany entered. the. ultary 2 or naval Service of a a : 


as 


EE ae gs hy 
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cam 
ei: eee 





~ 
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-. The: service ea evhich credit may i Glaimed ‘ander: a enter ee 
- must have continued for a period. of at least 90 days. during the e200 ¢. 
World. War and. the. claimant must. show. his. qualifications to: nake - ee 
the entry sought | in. ‘order. to exercise the preference right of entry ee, 
| conferred thereby and in addition thereto as.a:part of his application 
or by an accompanying: statement sworn to. before an officer qualified. com } 
to verify homestead: applications ‘must show the. date when his serv- ae 
“ice: began, | the. country. with which he served, the. nature and length 
of such: service, and that he was. honorably. separated : or. discharged Ree oe 
therefrom. giving, the date ‘thereof. The origandl: or. certified: copy Me oe 


| service. » should be atinished to the application: to: make’ entry or proof 
thereon. | “Tf the claimant. has. lost. his discharge or. is. ‘otherwise _ ae ee 
ae unable to secure a. copy, thereof, he must In a ‘verified statement i 
co complain, fly: why h hee can. not furnish the same. | ae ogee oa 


Wrrrat Sra, 


| Approved Boe os ee eae ay oe 
EB C. ‘Few’ te co 


Pins Assistant  Seoretary. : Penn Maer = oo ae 





_Inemuertons., 


Di Ga Or. THE. ws LwreRtOR, 
“Washington, D.C.,  Pebruary 5, 1903, 





oe Tam, Céwpitreriiens 0 OF THE » GENERAL LAND. Overton: 


ee : a 


oe “eouatey: “allied: ‘with. this ‘country: in “the World: War ind: wh, bye 
‘taking the oath: of allegiance to such foreign country*prior to 
pup * April 6, 1917, expatriated themselves, must, before ‘they may ‘avail 
ee “¢hiemaslves. of the’ benefits’of this resolution, resume their. Am BO Ra 
.. eitizenship by. taking the oath of allegiance to. the United States pies 
_- prescribed by .the naturalization ‘laws and regulations” and file - > 
evidence thereof i in support of their claims. Such oath may be taken oe 
| before any court of the United States or of any. State authorized = =. 
=. by law to- naturalize . aliens’ ‘or. before - any consul of the eo Umied oe 
States. See act of May 9, 1918 (40 Stat., 542), 
aha iN citizen who. entered ‘such. service ‘after. Apel 6; 1917, did ob “ 
Lea expatriate himself, as: the’ last: proviso™ to section 2 of the 3 act of e oe 
March 2,.1907 (84 ‘Stat. 1228), provides: ee 
"That no. American citizen shail be allowed to expatriate himsett when 0 ie ee 
“country, is at war.” Ome ue 1 | : he = me | 


erican. = 





a — AND GAS PROSPECTING PERMITS AND LEASES ERAN po 
|" LANDS IN EXECUTIVE-ORDER INDIAN RESERVATIONS. 


Before taking favorable: action on applications for. paciitia nae oe 





be the act of t Hebrasry 2 25, 1920. sy Stat. tal to © Brospert upon, mada a 








taps ce - 








.. | Meine Crarm—Inrrovements—ALAsKa—Srarurss.- Be eee fae, oa ee 
The. general act of August 24, 1921, which. amended iesction: oe of the ce Of ea 
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a dn Hygociitivecordar Tadian reservations, you will request the Connie ad 
Bae ~ sioner of Indian Affairs to. advise you. whether. any reason is s known PY gs 
ie. to. exist why the application should not be granted... = 
peas ee In all permits. which inivolve lands i in. said. reservations the follow. ee 

ee te paragraph should be inserted: ee ee 

- ee To not permit. the use of. any part of. the land tor the  marintackine, fanle, ‘gift, a : | ; ve 
hans or storage of any. distilled, fermented, or: other. process. intoxicating: liquors. or oes aie 
Aes beverages, nor: permit the introduction of any intoxicating Manors ° or r beverages a. 5 : 
Ce or upon ‘the premises. 2 oe pO ae 
eae gee a “And in all leases the following pak should ‘be’ inserted. ee no 

aoe ae _ that: portion. which sets forth what the lessee agrees to. Goes 
ee eae To not. permit the use. of | ‘any. part. of. ‘the. leased premises for the ‘manufac: * ee he 

, ee, sale, gift, or storage. of any” ‘distilled, ‘fermented, or. other process. intoxi- = 2 
ae -cating liquors or beverages, nor ‘permit’ the introduction of Bay eae ere os 

woes Fanos | or pueNernees into | or upon ‘the leased iSphttagss : ee 


“B: 0. Tose : 
| First Assistant Sponetary. 


Pag ae mee 
2 : na 


a ASSERT WORK UPON PLACER. MINING CLAIMS. IN ALASKA. : oes 


_ Instructions, ‘Reoruary 5 1928. 


= Mintna Orarm—Inrnovmcents—Ton?sirune—ATASKA—StATUTES. 


The: special act’ of August 1, 1912, which made the requirements with respect : af 
to" annual assessinent: work upon: “placer. ‘mining. claims: ‘in. Alaska: more> - 


“ls eee than theretofore, did ‘not. abridge .the . self- executing ‘forfeiture. ohn a 
-. penalty imposed by the act of March 2, 1907,: for failure to perform:the 
ey required assessment work, and ‘the rule. which | prevailed. under the latter- foe 

one act. that. an owner. in default. can Not. save his claim by the resumption of ye ee 


oe ‘Yocation v was made after « or. before August 1, ‘1912, 


- January 22; 1880, by changing the period for. the performance. of annual a 


i : assessment work from the ‘calendar to the fiscal year, is applicable to placer ed ce 5 — 
aa -_.. mining Claims : in Alaska, ‘but it did not abrogate the. requirements of the wae : io 
act of, August 1, 1912, as. to. the ‘annual work that. Faust be. ‘performed ” rae 
. - daring. the year of location... : ae ete: Be A oe ee 
| Fiver, First Assistant Secretary: oe: ae ae 
2 Vou. [Director of ‘the. Bureau of Mines} have: referred | to. the Dee: ere 
ts acenbat a letter from’ Mr: B.D. ‘Stewart, supervising. mining angie 2 
_» neer, of Juneau, Alaska, and other’ papers, relating to the requiree = 
aa ments of the statutes pertaining to. annual. assessment, work on placer =. 
eo. mining | ‘claims: in the District of ‘Alaska, and have asked . vehgthier: Le 
nee the: opinion of the Attorney General. should: be sought, ee 
~ I. do not deem it essential at this time to. submit the. matter to. the oe 
ae Department 0 of E Ju ustice for a an OPINION. “No concrete ¢ case. is s presented fea. 





Sete , as 
wa 


a and any opinion expr essed. irre be: advisory: only. In general ib os fai 
_. . nay be said that. the question ; with respect to the due. performance Ob ee 
My assessment. work is:one which involves the right of possession bee 7 - 
tween litigating claimants in the courts. having jurisdiction. : ee oe 
-» In substance: the’ questions submitted are whether the resumption 
a, OE: work will protect. a placer claim located under the Alaska placer =. 
act of 1912, and whether the. act of 1921 changed the assessment. = 
es period for stich placer claims. oe 
The act of March 2, 1907 (34. Stat. , 1248); amended the ine ao Ce a 
— erning labor. or’ improvements upon mining claims in Alaska and ~~ 
Me expressly. provided: that. upon failure of the owner of any claim'to 
~* comply with the provisions of the act-as to the performance of work 
and improvements “such. claim shall become forfeited and open to — 


location by others as ‘if no location: of the same had ‘ever been made.” 


. Under that législation the courts have held that an owner in default- = a 


a AO - “DECISIONS. RELATING TO THE, PUBLIC LANDS. -_ ABB 


~ can not save. his claim by the resumption of work. prior’ to a reloca: ° 


‘tion, the. statute ‘bei in effect: pel exccvtng with: a to. ithe: parc: 


- forfeiture. . 


\ The mining laws ¥ were 5 faedier mbdified aud amidded in thee: ap- ras Pais 
hn plication. to the ‘Territory of ‘Alaska as to placer claims by the act. 
te Tor August 1, 1912° (37 Stat., 242). That act prescribed. that on every _- 
“+ placer claim thereafter Jocated: in Alaska not. less'than $100 worth ~ 
a of labor should be performed. or improvements made “during each a 
2-year, including the. year of. location, for each and every. byrenty: acres —_ 


. or excess fraction thereof. ” 


I have. no doubt that. the fees provision “ot the act of 41907 a 


_ scribes more stringent requirements with: respect to annual work. 
The act of August 24, 1921 (42 Stat., , 186). ds entitled: | 


| “An Act changing the period for doing annual assessment work on: ‘unpat- 2 Pe Ned 
7 ented mineral claims, from aed calendar year. to. the fiscal year peatnaing July 


: 1 each year. . 


. ° Tt is in-form an Sdeaamend ae Sion 2 of the act of Ja anuary 2, : _ 
1880, (21 Stat. , 61), and provides: he ts ae Pah ey, 
| “That the period within: “which the: work ‘yequired: to be done nie on all 


: -unpatented: mineral claims located since May 10, 1872, including such claims : ; ae 
in the Territory of Alaska, shall commence at 12 0 ‘clock meridian: on the Ist... 2. |. 


- continues and applies to those placer claims located after the act. ‘of. ee 
- August 1, 1912, equally as well to those located prior thereto. ‘There ee 
As nothing in ibe later act. pointing to the contrary. It simply pre- “3 


day of J uly succeeding: the date of location of such claim: Provided further, 


_ That on all such valid existing claims the annual: period ae December 31, ne | 


- 1921, shall continue to 12 0’ ‘clock meridian J uly, 1, 1922. 


Certain: suspension: enactments excusing annual work upon . wining 2 . : | 
- claims i in Alaska have applied to placer ¢ as well ¢ as. to other claims. - eS 


7 i. ci _ 8151°—22—vo1. 1928, 


— 


: = 
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eeieee See the at of Decamber ae 1913 (38 Stat. , 235) ; joint: Sonicen of ee hs 
oe ey February 98, 1919 (40 Stat., 1213) ; and vein resolution of November’, ac. 
72.18, 1919: (41 Siat., 354). ‘The. last two. of these covered the years pa 
4917, 1918, and 1919. 7 
“Ss ~The act of December 31, 1920 (41 Stiat., 1084), ectarided ne aSSess-. 
a “ment. period of 1920 to and: including Say 1,:1921, so that work | ~ 
ae done upon. any mining claim in the United States or. Alaska on or” ee | 
before July 1, 1921, was of the same effect’ as if performed. within = 
. the calendar year of 1920. Thereafter the. act of 1921, supra, was > 
~~. passed which changed the assessment. period. from the:calendar.to ~~ | 
oo. the fiscal year and specified that the period should commence:-at.12 
~ o'clock meridian of J uly 1 succeeding the. date of location. It also. 
te extended. the assessment t period of hee to 12, 0 "clock: po J uly, ie | 
1922, | 
e “This v was a oe act: aoplanet to all cope claims, inelud a 
ae ing’ those in. Alaska... The purpose and scope of the act is indicated _ 
“in its title as quoted. above. By.considering this act in connection —— 
- with the suspension laws and the special. placer act of 1912, the intent 
--of Congress‘can be clearly discerned and the provisions of each act 


given due operation. The act of 1912 was special and detailed in. 
its requirements. It was. designed. to correct for the future certain 


: undesirable conditions existing in the Territory and applied toevery 
_ placer claim thereafter located in Alaska. Specifically it. required 
- assessment work: ‘during each year,’ including the year of location.‘ — 
‘The calendar year then constituted: the assessment year. There was 


no purpose or intent to repeal the requirement Teeung, to assessment 


work for the year of location. _ 
__ It is my opinion that upon an eae ee aaa ieeated eee ae 
_. the year 1920, the requisite annual work completed on.or before July 
-- 1, 1921, was effective to preserve the claim (act. of December 31, 
: 1920) ; that. upon such a claim located during the year 1921 and 
: ae 1922, prior to noon of J uly 1, 1922, assessment work com- 
oe pleted before 12 o’clock: meridian, J aly 1; 1922, was fully effective, ae 
_. and that.as to Alaska placer claims foeated. thereafter, first annual - 
© work must be performed prior to noon of J uly 1 succeeding the date 
_. of location (acts of 1912 and 1921). ‘This view of the law accords — bre 
.. with the purpose and. spirit of the several acts and gives. uniform a 
and. harmonious operation to the different provisions of law. ; 
The language of the act of 1921 to the effect that. the ‘assessment 
5 period, shall commence at 12 o’clock meridian on July 1 succeeding ar ee. 
othe date of location is not applicable. in its literal form to Alaska 
-_ placers located since the passage of the act, for the reason that the ee 
special act of 1912 still controls and excepts such claims in ‘that. 8. | 
Pa ae oy Fespett: from the ee law just: as it did from. the « act, of 1880, pe sta 


Pte . 
a 
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. : ; nee is now aad by said.act of 1991. “The gukits act: of 1912 | a 
-. did not. undertake to fix or define the assessment: period ; that was 


= . determined by the. provisions of the act of. 1880 as the calendar . . ee 


the. Jater act of 1921. . 2 EP ey OG ate 
Referring to. the erigineer’ g ‘inquiries, r would Hate that in. ces Eres 


‘letter: (AP GRW) of January 24, 1923, requesting instructions as 

- to the ‘proper disposition of .an indemnity selection — (Santa Ke. ts 
"  045280) filed by the: State. of New. Mexico, which is in conflict. as. tone 

two legal subdivisions with a prior application (Santa Fe 042499) 
-. for a permit under section 23 of the act. of February 25, 1920. (41 Nae 
 Stat., 487), to prospect for sodium, filed by Horace W. Flora. ag 

The form of sodium which Flora desires to. prospect for is ap- 

~ parently chloride’ of sodium; or salt, and as there is no provision — Z 

’ of law under which entries, ‘seléctions or locations can be allowed 

a for lands valuable for. such ‘deposits with a reservation of the mine 
o eral to the United States, it follows that. the. State selection. must be s SMe gee at 

are rejected to the: ‘extent. of its conflict with Flora’ S application, which, Tee She 
a _ appears allowable. a | 

-All ae pape forwarded with your letter are , herewith returned. 


° 


year of location must still be performed, | 


“ : 





|‘ STATE OF NEW MEXICO AND HORACE W. ‘FLORA. 


_ Instructions, “February 7, 1928, 


Muverat Lanps—SAnrNE Lanp—Sunrace Ryerss RESERVATION, ao 


_ Entries, selections, or: locations can. not be allowed for lands valuable. for 
deposits of. chloride of sodium, or salt, inasmuch as there is no provision 
‘of law under which a. reservation of. such. mineral, to. sa United oe ay as 


_ be made. CL ehh ee” Rog ees ages wl ae eee IY opt 


‘Frxwey, First ‘Assistant Secretory EE og Bae eS 


_.. + year. The main purpose of the act of 1921 was to change the assess- cpt 

iy “ment ‘period from the calendar to- the fiscal year. The require- 9 
ments of the special act of 1912 with respect to assessment work for. eee 
oe. “the year of location. should not. be deemed repealed o or Papeteedodety ee ee 


im, opinion an Alaska placer claim located pursuant to the act:of August ee 
vad 919, becomes forfeited for, failure to complete the required aSsess- a eae ie 
| ment work during the assessment period, in accordance. with the ets ee 
-. provisions. of the act of March 2, 1907; that the resumption of work 
will not: protect. or. preserve stich: a location, and that the act: of 
ae August: 24, 1921, changed the assessment period from the calendar ee : 
to the fiscal. year. beginning at 12: 0 clock meridian, July 1, with a > 
~.respect to Alaska placer claims upon. which annual work for the : 


I am in receipt of your TGommissioner of the’ Geieal Laid. Office] | 


an 


; 486. "DECISIONS. RELATING TO. THE PuBLIC LANDS, ee yO 


HOBART L PIERSON: ET Al, . 
“Decided January D4, 1928. i 


z Scti001, ‘Sareerion1sumin ee Ww repe awh Met: Lanvs—On. AND Gas 
-LAnps—BurdEn. OF Probr—Patent—SurFace RIGHTS—VESTED RIGHTs. 
v. vested, right ° does not attach under an indemnity school selection until 


bs ie 


7 all of. the requirements of the law and the authoritative. regulations ther ee . 


es — @ ‘under. have been fulfilled, and: where the land: is withdrawn and. included - 


within. a petroleum » reserve. ‘before . such . fulfillment, ‘the selector. roust © 


.> either agree. to accept a restricted. patent as provided. by the act of July oe 


me 1914, or assume, the burden of root and show besa the Jand is in fact - 
| -nonmineral. in character. : wae: , | es 
ScHooL ‘Suimorto—Ivpmuniry-Retaron—Veers) Ricuts—Wrrnprawat. 
Where an indemnity school. selection, imperfect when filed, is perfected : at 
. some ‘subsequent time, the selector: can not invoke the doctrine of: relation: . 
with the view to creating al complete. equitable title as of the date: of: the 


- filing of the selection, and. ‘thereby. defeat the operation of an 1 intervening — ; 


7 : withdrawal. | yd eae ciety oe, Hoe | | 
2 _ ScHoon ‘Sur porion—Inpeanrry—Rernsrarewann—Lacres—Patont—Sugracs’, 

RIGHTS—ADVERSE ° ‘CLAIM—IMPROVEMENTS. aa | % me 

: An. indemnity school selection, ‘canceled ‘upon the neglect of the: saieear to 


~ eomply with the. law and governing: regulations, will not be reinstated. on " 


the ground that at the time of its. cancellation | the selector was entitled to 
receive at least'a restricted patent, if, as the result. of that neglect, another 


| was permitted. to acquire an adverse claim and make substantial expendi- — 


. tures of time and money in placing. valuable. improvements upon the. land. 
CouRT DECISIONS Crrep _AND: Distrngursiep—DurantMenTa DECISIONS ‘Crna 
AND APPL1_D._ ss a 


' 


‘Cases of Payne: v. State of New Mexico (255 U. S,, 367), ‘and: State of Wyo- 


ming v. United States (255 U. S., 489), cited and distinguished; cases of . 


_ Honey Lake Valley Company et ab. (48. L. D., 192), and State of eee 


Robinson, transferee (48 L. D., 384), cited and ae, 


; Finney, First Assistant Secretary: 


May 31, 1907, the State of California filed: indemnity Soul land 
Selection for the NE: 4, Sec. 8, T. 29 S., R. 22 E.;.M. D. M:, Visalia 
- ‘jand district. This land was: included + in Petroleum. Reserve No. 23 
ae by Executive order of September 14,1911. | By Commissioner’ s let-- 

. ter of June 30, 1915, the local aes were directed in accordance 


: a with paragraph 10. (b) of the (unpublished) circular of March 9, 


* 1915, issued under the act. of July 17,1914 (38 Stat., 509), to advise. 


a the proper State officials that patent, if. issued, will contain reserva-— 
= tion to the United States of the oil. and gas. deposits under said act 
oe unless there is filed in the local -office. an application for classifica-”. 


8 


¢ 


‘tion of the land as nonmineral, and that in'the event. said’ application 7 


_* for’ classification is filed, and same is denied; a hearing will be — 
allowed, ‘if applied for, at which the burden of proof will be upon: | 


- | the State t to ow po the land i 1s HOt valuable for - and Jee oe 


as og ae _ DECISIONS ‘RELATING TO THE ‘PUBLIC LANDS, ee AB Pe. a 


“Novéhbar: 16, 1915, ‘the application for classification: of ahs ae 7 ee es 


: ; | es * as nonminer “al filed by Hobart: L. Pierson, as ‘transferee of the State, a s - 
oo Was) denied. This. decision was. affir med: by the Department ‘on — 


- March. 22, 1916. On July 26, 1916, the Commissioner directed the - eo 


local ofhcece: to. notify the State anal transferee that: they: would be . a e 
' allowed: 30 days within which to. file application to receive. patent gD eee 


ons ' with the reservation to the United States of the oil and ‘gas deposits: . . 
Pt ee contained in said land or to apply for a hearing : at which the burden, , _ i 
of proof will be upon the State and transferee to prove the nonmin- = ~ 


| a ‘eral char acter of the land. and that in the event of failure to comply - os . 2 


- with such requirements within 30 days. or to. appeal, the. selection « - eo 
. will be canceled without: further notice. ae ve 


Under date of September 8, 1916, the Comaresnces in a va a 


“. communication from Pierson: requesting adjudication of the selection _ 


a notified him that there did not appear with the record a certificate  ~ 


‘of. nonincumbrance of the base land and : advised | him that before | | : 7 
the selection. could be finally adjudicated it would be necessary Ors: 


file same. _ Thereafter, on. 1 October 28, 1916, the State . filed. the: Te- a 
“quired certificate... 


By his letter of Tine: ot 4917, the ACoituiadonee: diccea: the oe ag 


fe local officers to ‘proceed with the hearing to determine the character - 


of. the land. Pierson was’ duly served with notice but failed to | 
_. appear at the hearing: and default was entered against him. The 


+ cage was ordered closed by the register and Pierson was’ so advised . ~ 


on July 20, 1918.. The record was transmitted to the Commissioner 
who, on “March 7, 1919, canceled” the selection because: of Pierson’s 
default, and the case was closed. eget, 52 | 
Thereafter; on March. 25, 1919, Lewis O. Dwight filed homestead: 
application for said land an was allowed the same day. 
On April. 19, 1919, Pierson filed ‘a. proposed appeal from fours 
order of March. Te 1919, canceling: the selection. Notice of the 


“ appeal was not ed upon the entryman and it was not filed with 
.-. .the local officers; and. it was not transmitted by the Commissioner tO k Se 
ee the Department. On April: 2 29, ‘1919, the Commissioner reinstated ie wk 
the selection. ie 
Under: date of April 19, 1992, the. tere Dwight, Sansa 7 
: a communication. to the Conmmissionse stating that since the allow- a 
~--ance ofthe entry he had. constantly resided thereon and had made 


; cas improvements thereupon. to the value of $800. and. that: he desired - . i 
to submit final proof which he was entitled to do but before offer- = ° - 
Cte. ing such proof he desired to know whether or. not his. entry would) 


eo be confirmed | on. account of its conflict with the State selection. By 


me "decision dated May 26, 1922, the Commissioner held that his action _ om i 
Po A reinstating ‘the selection by: order of April 29, 1919, was. errone-. Dee awe ea 
ae ous § and: vaeated Same, holding the selection for cancellation, . Re ae — Re 


A - @ 





na 


~ 
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en has appealed from: said jecien. It is ‘contended ‘by him ma a 


ste . ‘nae his case. comes clearly. within the rule announced in Payne av. - Ae, ; - 
_. State of. New Mexico (255 U. S., 367); ‘Wyoming wv. ‘United States Pg 


(O55 U.S. , 489), and related cases, wherein it is‘ heldin effect that _ = 


: when pach a selection | has been duly made . and completed in full —_ se 


; conformity with. the law and the directions of the Secretary the ‘ag 
equitable. title to. the tract selected passes to the State and the rights. 


ae of the State can not be affected by a subsequent attempt by the ee Me 
. Executive to reserve the tract. selected. It is contended and as- 


ee “ serted that.a proper county, recorder’s certificate of nonincumbrance 7 
of the base land was filed in. 1907, thereby completing the. selection’ — 
before any withdrawal of the selected land but that same was subse- 


- * quently lost: in the: General Land Office and the second. certificate ie : i | 
- ~ filed in 1916 was. furnished by appellant ey after being ie 


ae ‘notified of such loss, 


It is contended that the Gamraeionee need 4 in not deciding that 


: af the sélection was not perfect: and complete when made:it became x ; 
perfected upon. the filing. of the nonincumbrance certificate i in 1916. - 


before the intervention of any. adverse rights and by r relation as of . 


te si the date of the filing of the selection. 


In view of the contention and assertion first fades thé mecords: ana 
files of the General Land Office have been carefully examined and 
in order that. claimant } may labor under no misapprehension as .to 
the record facts.a resumé of same. will be made.. 

As stated a county recorder’s certificate of aeheale and: nonin-~ 
~ cumbrance of the base land was filed i in support of the above selec- 
tion on October 28, 1916. On that date a certificate dated October ~ 
18, 1916, was. received: in the General Land Office together with a - 
_ letter on the deputy State : surveyor. general of the State of Cali- 
_ fornia of date October 23, 1916. This Visalia list was filed ‘in. the 
local office and was allowed May 31, 1907.. As base for. the. selec- _ 


tion therein the State assigned the NW-4 t, Sec. 16, T. 39-N., R. 12 Wagsk a 
M. D. M. Prior to that time and on April 12, 1908, the ‘State filed 


PASS ; an. indemnity school land selection: (Visalia 466) assigning said NW. _ . : 
4, Sec. 16, as base, and on August 13, 1906, filed a. county. recorder’s nS 


eo he J Been dated. July 27, 1906, in support of. that selection.- Tha - ae 
a _ selection, Visalia’ 466, was: danealed. October 15, 1906, reinstated: *— 


: : . March 21, 1907, and.on J uly 15, 1907, it: was ordered that the selec-__ : ie ; 
tion and aaneeled: as of date October. 15,1906. On. December. DAe oe 


- 1906, the State filed an indemnity ‘school . land. sélection — (Visalia: -e _ . 
522). and assigned as base in support thereof the SE. 4, said Sec. 16, 


i? T. 32. N.; R. 12 W. In support of this selection. the State on. March = 


ag 18, 1907, filed a county recorder’s certificate dated February 2, 1907, ae Ce 


ont 7 covering all of said Sec. 16. This selection received departmental 
or eh 1917, Ae) eee ae 


c7 ADS "DECISIONS. ‘RELATING ‘ro THE PUBIIO LANDS. oe ae 


Te is. quite possiblé. ‘that: appellant: i in the pis case. “(Visalia oo 


: bina had in. mind one or both of the certificates. filed in support ae 
.- of the other selections. named, which, however, | involved separate — eae 


"and distinct. transactions for other selected: lands and. relate - In. no. fete Be 


way to that being considered. Furthermore, county recorder’s cer- 


oe -tificates dated J uly. 27, 1906, and February 2, 1907, can not be con-, . : ¥ oe 
-~ sidered as proofs in -gupport of a selection filed “May 31,.1907, the °° 0. 
ie - purpose of such a certificate being to show that, at the time of filing tee ase 


oa the particular selection list, there was not of record 3 in the county 


- recorder’ s: office any instrument, purporting to convey. or in any way Beste 


~ ineumber the State’s title in and to the base land offered by the 
State in exchange with ‘the: United States. It will thus. be seen ~ oes Al i 
 that.the State had not’ done all that was required prior to such . 

3 withdrawal: under the. rules and regulations then in force and the?" 


Case accordingly does not. come’ within the purview of. ‘the cases 
cited by reason.of the contention first advanced. See 35. L..D.,:58%..* 


7 The basis of fact: upon which the decisions relied on rests is “hat _ 


 . a claimant must have done all that the Jaw and regulations required : —— 


| before an equitable title to the land becomes vested in him. | 


The remaining. question to be considered is whether. or ‘not. by : _ 
- the filing of the nonincumbrance certificate in 1916 claimant thereby fio ce 


ae complet the selection. so as to bring his case within the rule Te- : a 


| Ted on. | a 
In: defermiaing: nee tieston the prior eee aaa oe effect iota s 3 


- ee inst be taken into consideration. The regulations issued under said — a se 
se act of J uly. 17, 1914 (38 Stat., 509), and in force when said certificate eee 


was filed in 1916, provided. for the issuance of a patent with areser- 

a vation’ or required , the claimant to sustain the burden of showing Sn seh, 2 
ley at & hearing, if one be ordered, ‘that the jand 3 is In fact nonmineral, tee 

: See 44 L. D., 32. - 7 | ree 
A. hearing was duly ordéredl m this. ‘case and clairnant: defaulted. oo 


Be The. case. was ordered closed. by the register and Pierson. was SO ‘. 


| : advised on J uly 90, 1918, - “He took no appeal and the selection was 2 eh 
-. thereafter on March 75,1919, duly canceled by the Commissioner 


o under then. existing practice an regulations. ‘The. land. thereupon oo. 


became subject to. the homestead application of Dwight. which was — | 


ne duly allowed. Dwight has since that time lived upon the land, cue & 


| tivated it, “and made valuable improvements. on it and is now in | | ee 
position. to. submit final proof. In view of such a state of facts, Wis) 2s, 


the opinion ° of the Department that: ‘claimant’s case does not.come a 


. within the doctrine announced: in the cases relied on. by him. by reason. Dey 


<2 of his failure to comply with the requirements of the: Department. = : 


. He was required either to accept a restricted patent or to sustain: : . 


os. the. burden of showing: at the hearing. the nonmineral character: of | - bare. 
ose . the Jand or in 1 default thereof to sulrject: himself to the ‘penalty of oe. oe 
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7 eae: He- aa neither and his neglect, was the Samedni. : 
and. proximate. cause of the allowance of the homestead entry of 


. Dwight. Ms’ failure to take any action must be considered and | 
treated, as an abandonment. of his claim, and he can not now be | 


heard to say that he was entitled to at least a restricted patent. and 


that the selection should, not have been‘ summarily cancéled.. It is’ 


oes : : believed that the governing rule is. correctly announced in the case — se > 
~. of Honey Lake Valley. Company et as Bal Le D. eis wherein it 7 . 


is held (syllabus) : | 
The right initiated ae the fling of a State’ ‘indemnity school. selection. must | 
be. treated as an abandoned right, and - not one subject - to teinstatement or — 


Pos amendment, ‘if, after cancellation of the selection for: reason of some defect, the 7 | 
“Ds State, through its laches by failure to. avail itself of. the privilege accorded by 


= the governing. regulations, permitted an adverse - claim to intervene, notwith- 


- standing the fact that. by a. ‘subsequent opinion. of the United’ States Supreme | 
Court in a similar. but separ ate: and distinct ‘ease, it. might have. space an. -_ 


oo equitable right or title under its original selection. 


A 384). 


See also case of State of California, Robinson, tr ansferee aaa L. D., = 


~The decision appealed from j is affirmed. 


. LEWIS DUNNING, 


Decided February 10, 1923. 


. Stock-Rarstxe HomustRAD- — ~ Prbvenenon Riowr- — ~ APPLICATION - — ~ RELAnion—. i Bigs 


“Sra TuTEs. | | = , | 
The pretersice right: accor ded . section 8 of the stock-raising Abieaeaa ate ie 
~ to. one asserting through the holding: Or. ownership of contiguous land is © 
; defeated by. the preference right granted to a. petitioner for the designation. __ 

: | of the land under section 2 of that act, where the former’s application to - 
sok make original entry, although filed prior to. the latter’s petition, was not 
_ and could not have been allowed until subsequently thereto. - 
: DEPARTMENTAL INSTRUCTIONS APPLIED —DEPARTMENT: AL ‘Decrstow Comes AND 
| DISTINGUISHED. : oe 3 ae Y | Bt BOE, 
_ Instructions of May 20, 1919 (47 L. ‘D.; 450), applied; “ease of Rippy v. Snow 
den (47 L. D., 821), cited and distinguished, : 


' Euwney, First Assistant Secretary: _ . aac ia Pa igs 


2 Forest N.. ‘Dunning hes eee fein a. nee ion ay the Boiss : 
at sioner of the General Land Office: dated June 2, 1922, holding for can- 7 


. cellation his additional-entry under the stock-raising homestead: att. ©: .. 
— Itappears that on March 1, 1919, at. the Miles City, Montana, land 


; office, said Dunning made entry under section 2289, Revised Statutes, 


: a for N. 3°N: 4, Sec. 10, T: 4. S. RB. 45 E., M.M.. ‘On: the same day he — 
| applad to make an ‘additional entry: under: the, stock-raising home- 7 


. ae act. for ot Paes: said a sein, ate age | 


of 5s : A . 
. a 32 2° : 7 
i . “ 
; Zs ste c 
a « 
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| vii oe re ae ‘on Maoeat 20, 1918, Leroy GC. ee applied a 
~~ tomake entry under the enlarged’ honisstesd. act for N. 4,said Sec. 12, 
_ filing therewith a. petition for the designation: of the land. ~The tract. Pee 
was designated’ under the enlarged homestead act on September 200 5 
— 1919, lefiactiva. November 10, 1919. ese S ® application. was allowed | 2s 


en the mies date. | 


The N. 4 N. 3, See. 10, and 4 $y See: 12, were ue vase the caer 

ia BA erst homestead act on June 80, 1990, effective July 30, 19207. 2 

» The N. 4, Sec. 12, was designated under the stock: -raising homestead EAE 
act on March’ 10, 1921, effective March 28, 1921. ~ = ed 


~Dunning’s application to make an additional: entry for sae $5 oe 


12, was allowed March :3, 1921. The entry was held for cancella-. 
tion’ on the ground that chews was” entitled to a preference right — re 
‘under: section 8 of the stock-raising homestead act. to make entry : 
for the’ tract under his application filed on December 20, 1919. 


The stock-raising homestead act provides for two one rights * 


| ‘of. entry, (1) under section 2, by the filing of an application. and. oh 


petition for. designation, and (2) under section 8 through the hold- : 


ing or ownership of. contiguous land. © Dunning’s claim to the tract a we 
is ‘aadled the provisions of section 2, while Lewis is asserting a claim ae 
“ander section 8. Under date of May 20, 1919 (47 L. D. , 150), me. a 


Department considered the two preference rights, and. held that— — 


* ® *- it was not the ‘purpose of Congress to permit the right woreda’ to - 

petitioner. for. the designation of ,land to. be defeated by one who thereafter aes 

| | makes. an original homestead’ entry of. adjoining land. To SO. hold, would: be. to.. 
invite entries, in advance. of . designation, | over: large’ areas. for. the. purpose of 


securing preference. rights - of. additional. entry, ‘ resulting in a defeat of the 


claim. under the application for designation. In instances where. there is: no ’ 


application. for designation, . the statute plainly. gives. the. entryman ° a prefer-. | 
ence right, | but. this is: because no. other right exists. of prior. initiation. AD 


application for designation conforming to the statute creates a right of entry 7 


— upon designation of the land, and this. is a preferential right. in the: same sense < 7 = 
as the right given by section 8. In the one case, when the designation is made ye 
-. the right’ relates in point. of time to. date of the application for designation ; $i Se 
| in the other; to. the date’ of. the | original entry. Under familiar. rules on con- ae a eS | 
-“ struction, the fir st. in time is. first. in right. . : Ge eee 
ees “While Lewis's right to make entry for the NM 4 A Sesh 12, elated. eo 
: back to the date of the filing of his application. Tenney ror 20, 
~  +1918-—no right. to, any other land, under that application, attached: os 
until the application was allowed on November 10, 1919, section 4 of” 
224, the’ stock-raising homestead act—the only. section ander which Lewis... 
ae — could apply—limiting the right: of additional entry to ‘ cae home- - oh 
“stead entryman of lands of the character herein described.” An. tlie “4-25 
_. +“ meantime, Dunning had. fully complied with the statute Plate: tO, eee 
- filing: an Boe and oe for designation, « and _ his right to as 


Vv A 


oe = 


Pa 


eecie : PS os Jf 
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a ad 


q 


ee, nies enticy was superior to the claim of eee ‘The rule announce: 7 oe 
So i. Rippy v. ‘Snowden (4% L. D., 321, syllabus) — (ee TS ae | 


2B homestead application filed, for land subject. thereto, accompanied by the : . ia 
required. showing and payment, Las the ‘segregative effect. of an’ entry,. and: 


when allowed all rights thereunder relate back: to date the application was: a 


: ; filed 


as: pertinent only to cases chet upon ae faed of ie re the. 8 


. applicant is qualified, and the land subject to the particular entry. _— 
sought, and where the. failure to have the entry allowed is due __ 
.. solely: to administrative delay. ‘Where, as here, the application was 


for undesignated land, necessitating an. investigation by the Depart-_ 


- ment. and a determination of the. character of the land upon a oth 
a record to be. made up after the date 2s the aaeneresy that. uae oe 


: : _ does not apply. | 
is The decision appealed from | is: s accordingly reversed, 





| a TASH v. “YOK. 7 o ae ae. 
| Decided February at ee ate 
_Sunporron—Ocouranor—Notiop—Laoues—Apvmast Crars—Coton. OF Tiree— : 


‘HomMESTEAD Entry. 


A purchaser of a “State selection who: after cancellation thereof with fide 
— notice to him, continues: in control and possession _ for a long period ‘of 
years. without manifesting an intention of perfecting the claim into a legal 


title is chargeable with laches and does not acquire a right under a bona ~ 


| fide claim or. color of title “superior to another who is. permitted to make a 
: homestead entry and takes possession peaceably and mBomponeds: 


Court Decrsron CITED AND DISTINGUISHED. A Aisese 

| Case. of Atherton ev Fowler (96° UL. S., 518), cited and | distinguished. 

= Finney, First Assistant Secretary ¢ a | 

- The contention in this case involves. title to a “parcel. éf data 
. described as lot 1, Sec. 1, T..19 S., R. 4 E., M. D. M. , containing 37 

acres, within the San Rranicises ihe district, California, for which 

— August Yock made homestead entry o11942, March 4, 1918, , under the» 


. act of June 11, 1906 (34 Stat., 233). 


ae The Commissioner of the General Laud Office, by. desea dated © 
July 12, 1922, held the entry intact and dismissed. contest ease 


-. Gnstituted denim same by A. M. Tash. The affidavit of contest 


~ filed March 15, 1920, charged 1 in substance that contestant held from 

the’ State of. California certificate of school land indemnity pur- - 
_. chase No. 4183, dated March 18, 1903, signed by the surveyor general 
_ of the State of California for the: land 3 in question ; that he has never ~ 


— surrendered said land or abandoned the same, or authorized con-.. 
= testee t to enter da and locate the land; that he eae to. acquire 


ee 


: os 


: 
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- at ae aa i ate on the caper and. payments sine: to the: - 
| State of California, or by. any other necessary proceedings. | At 
ee Considering. said: affidavit the local officers, by decision of ‘Apeil 29, ee ae 
Se 1990, dismissed: the contest upon the ground that the State ‘selection © eae : 
eh ander’ which. Tash. claimed title: had: becn canceled by. the Commis- psa oe 
- sionor’s letter of January 8, 1907, after due notice to the State of © | 
< "California, because the State failed to furnish. a certificate of non- 
eece $e incumbrance of the land assigned, and. that it was too late to Toren ie as ae 
age o the case or to appear as an intervener.. > oe 
ee : - Notwithstanding the dismissal. of thes sontest by ns Téeal officstsy. ‘ - a 
= 7 ‘contestant served copy of. the contest affidavit - upon contestee, who - |. 
.. . thereupon filed answer alleging that subsequently to the. cancellation. bee 
of the State’s selection, | the: land was open, vacant, and unappro- cays 
a priated for at least ten years when he made entry thereof; and that 
he has been: living thereon and cultivating same since date of entry. — ate 
i Upon appeal, the action of the local officers was affirmed by the Com-. 
'. missioner, ‘and upon further appeal, the decision of the Commissioner. 2 
was reversed: by departmental decision. dated June 6,.1921,, “wherein hfe 


it: was. held that the. contest affidavit was sufficient. _ The. case, was, ” 
accordingly remanded and a hearing ordered. — | Leg Oe 


Upon the answer already filed, and pursuant to notice, a — - 


5 was duly held before the local Ghee October: 26, 1921, when both — 


parties. appeared. with counsel. and submitted testimony. Upon | 
~ consideration of the. facts, the-local officers rendered their joint deci-_ 
_ sion recommending dismissal of the contest. Tash. appealed from, 


said decision, and in.the decision from which this appeal is. ae - 


cuted the Commissioner affirmed the’ action of the. local officers.. 


There. 1s. no. material conflict: as to the facts. It ‘is. shown). as... | 


charged in the contest affidavit, that contestant Tash, applicant under. 


_. the canceled State selection, applied for the land in. controversy ATs cxn.' 
~ 1901. through . the State of California, and: that in 1902 there was : 
issued to him by the State a paid up certificate of purchase for same, 
- It is admitted that in 1907 he. received due notice from the State. 
surveyor general that the State selection under which said certifidate. 0 
- . of purchase was issued. had been canceled. It is also, admitted. that oes Oe 
until March, 1920, when he filed the contest, affidavit.in the case now - °° _ 
ets “under: consideration, no steps. -were taken by him.to have his. ee 
ke ~. filing restored, except to consult with. several attorneys. sc 
Bie ee testified that the fence he. erected: did not define. the bos eee ile: 
“oe of-the land 3 in dispute but was built. to include about 100 acresinthe . 
osc. field-in addition to this specific tract; that. in his application tothe ©. 
. State he described the land as grazing, when in point of fact 30acres 
— ean. be. cultivated ; that at the time Yock entered: into. possession Offs 
game it was possible: for him to do SO. without going over any in- Pie : 
bee ‘closures or Peeeinne down any fences to establish residence. re eee: 


‘ . spat” 
aoe ft fe 


ho 
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oe ees fat Tash oa the fax from 1901 to 1904, in 1 connection swith.” oa 
... other land. he owned adjacent thereto for. grazing purposes, and toa 
—- ‘certain. extent cultivated the same; that prior to 1901 he claimed the —~ 

oe ; ~ land by virtue. of a possessory right purchased a number - of years” eee 

/ previous to that. time; that in 1904 he moved to another place he | 
‘owned some 25 miles distant, which’contains about 1,000 acres, where > 
~ he has resided ever since. He. does not. claim to have resided.on the. - -— 
a land i in dispute; but does claim adverse possession, and to have farmed 


it for many years by inclosing part or] it with a tehee embracing, as | 


ce stated, about 100 acres; ere 
.. . ‘The records of the General Tana: Office nee that plat of survey was. 0: 
he eT a filed. September 26, 1884; that entry of lot 2,8. 4 NE. 4 , NE. £ SE. 4,0 — 


said section, was ade: by A: M. Tash May 15, 1888, rae qlich patent 


ce issued February 26, 1891; that-lot-1 of said section, the. land i in ques- | -. | 
eli tion, was selected by the State August 9, 1902, as stated, and the selec- 
tion ‘canceled by the Commissioner's letter of January 8, 1907, for — 

- failure of the State to furnish a cer tificate of nonincumbrance’ thers, 


base land assigned; that the township was made a part of the Mon- 


: terey forest reserve by proclamation. dated June 25, 1906, and was 7 
. again withdrawn for forest purposes by, proclamation of January 9, 


1908; that said lot was restored .under. the act of June 1, 1906, and 


opened to entry again August: 19,. 1916, and. that entry thereof was ° 


made by August Yock March 4, 1918. 
It is shown that the entryman Yous a Aone. man gui two 


minor: children living with him, upon being informed ‘that the land. 
was vacant filed upon it and. immediately proceeded to improve and » 


cultivate thé land, and has lived there continuously since March, 1918. 


Tt-is shown that he: built a substantial house 12 by 24 feet, fariished | 


Same with all necessary housekeeping furniture, and that hig total im- 


sae provements. are of the. value of about $800; that his entry into posses- _ 

-- gion: of the tract was ‘unopposed, and that: it is essentially farming . 
ae land, 99, acres having been. cultivated the first. year of: his entry, 26. 
acres the second, and. all. but one. acre plowed the third year (1921). i 


The Department can not agree with the contention urged. upon 


aa appeal that. long possession, coupled with. purchase of a ‘State selece 
_. .-tion when the selection was. canceled, of which action he received 

> -due notice, would. thereby. segregate the tract involved. from entry Pe, 

_ -by others. Fora period of more than ten years, and until long after °° 

<2: © he allowance of Yock’s s entry, Tash failed to take. any steps toward: — 

at. 7 perfecting title to the Jand.. By his failuré for ‘S0° long a time to’ : 
—- assert any right he. is clearly chargeable with laches. The most that 
can be said of his’ ‘claim is that ander the. purchase. of the State’s _ oe 
+ gelection. he had. the contro] and use of the land for a number of. 
oe years, connate» in pesosien of same; but. without ‘bona. fide inten- co 


: Va 


on PS eS ee er Ake mee 7 


f 
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na tion to ‘perfect: the Blan into a legal title, although hee ‘may have. eee 

ae thought he would. eventually aeamre title by. purchase of a State ay eo ee 
po demnity selection. : er. ; oe a 
In view of the laches shown, and Yock’s erty: ‘cad impiovémenti, a - 
there’ is no equity. in: the contention. that. he should now be dispos-- eed 
: . “sessed, and. Tash’ be given ‘opportunity to obtain title through the: 2. “ee 
- allowance of a State lieu selection, on the ground. of long continued pee 
ack occupancy. - Furthermore, the» element of superior. right. under » ee 


= ‘bona fide claim or color of title. as a basis of title, is wanting, a ce _ : 


Ret the doctrine in Atherton 4 ».F owler. (96:'U. S., 518), does not APP. 
| ‘The decision appealed f from i is S accordingly a affirmed. 


"MAURICE M. ARMSTRONG. 
_ Opinion, February 1 13, 1928, 


| Or. AND Gas Lanps—Prospecrine Punact—Lmase—Assranmene, 7 


Where: al permittee upon the: discovery of oil. or gas. is ‘awarded. < a five per 


cent. lease and.a sliding scale lease: under. the. -act. of February 25, 1920, 


- the: drilling. regulations | set. forth. in subdivision (b). of. section 2. ‘of the: is = 
a lease must be. complied | with. as to. both tracts, and. if the lessee ASSIZDS | 
—. one’ of his: leases. the assignee becomes. obligated. to the same. extent. as the ~ 


| original lessee... | | | bas ee: 
On AND. Gas Lanps—PnosPEcring. Purrt—Lmasn—Asstenaent. 


. Where’ a permittee upon the: discovery of oil: or gas: is’ ‘awarded a five per | 
~ cent lease’ and a- sliding’ scale lease and subsequently | assigns: one of his 


oe leases, his failure to comply with the: drilling regulations. under the. lease 


retained. by him: does: not. impair the. rights Of: the’ sublessee: under me. | 


assigned lease, . | aioe eee 4 gts 
Ou. AND GAS Lanps—Prospzcrine Punart—Leasit—Assrenmenr. ; 


Where. a permit is assigned. prior to the discovery’ of oil or gas, the ‘assignee oe 


becomes subrogated to all of the rights of. the original permittee, and obliga- - = 
tions with respect to ‘drilling under any: lease or leases. subsequently awarded a 
are assumed to. the same. extent as. if. discovery had: Deon made prior to 


"Hie eet ee a Do Spar 


3 Om AND’ GAs: Lanps—Psospnorine Puratit—Lease—Asstenaenn, 
: Where per mit rights are assigned to. several. individuals as to. separate tracts 


and: upon, discovery: of oil or gas’ a: separate lease is awarded for each. ae 


- specific tract, the assignees assume separate and distinct undertakings that : - 
obligate’. them to comply with: the ae requirements with: oe lO eee ey 


each tract... ae ee ee ye ae ot eee 


| ae Om AND Gas Lanps—Lase--Watvér—Sronerany OF THE ‘Twreeron, 


. While the drilling requirements under an oil and. gas lease can not be waived, RRS he 


yet where the enforcement: of. the obligation to proceed. to. drilling appears | - : are 
“to. the Secretary’ of. the: Interior to. be snequitabie. in any parcwar “ease, ek 


he may. erent a suspension of the ¢ Fequirement. 


\ 
4 


oh Ce 





_ 
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| Finney, First Assistant Seeretary ! 7 a : 
I have your. [Attorneys for Maurice M. er ‘etter of ss 
~ January 16,1923, wherein. you state that he holds’ ter 028599, 


; Cheyenne, Wyoining, series, for the S. $, Sec. 34, S. 4 and NE. 4" | 
See. 35, and S. #-and NE. 4, Sec. 25, T. 95 N., R. 88 W., 6th PM « 
- You. quote from the lease form. issued by the Department : and in con- ae. 
nection therewith you. ask the following questions: = rubs 


1. If the permittee upon the discovery of gas or oil; tales; in nig, ae i 


name, both the 5% lease and. the sliding scale lease, are these. instruments. re- - = 
garded. as separate leases in the sense that’ the lessee. is obligated, within = : a. 
_ three months. of. the delivery of the leases, to institute and ‘continuously. main a F 


tain. drilling on the land covered by.each lease? — a 
- 2, (a) If the lessee assigns one of his oa must he drill on the land ce 
covered by the lease he retains? — eo 7 | 
(0) ‘Must the assignee drill. on the. land covered. by 4 the Wesioned lensed | 
8. (a) If the lessee assigns one of his leases, and thereafter is in default 
in. drilling on the land covered by the retained, lease, does his: default. im- 
pair any right of the assignee of the assigned lease? | 
(b) If the answer to (@) is. yes, how, if at all, ‘can the assignee (or sub-" 


sh Jesse) protect himself against such impairment? 


4° If the permittee assigns his. entire permit, and. thereafter. oil or gas is 

discovered on the permitted tract, are the rights of the assignee (a) in the 

5% land, and (6). in the ‘sliding scale land, the same as would have been the 
rights of the permittee if there had been no assignment? 7 . 

5. Tf the permittee assigns ‘to AL his permit rights to one-quarter, of the land | 

ei (which he designates in the assignment as: the 5% land) and assigns to B his 


rights to the remainder of the permitted tract,. and, “upon. ‘the discovery of - 


oil or gas, A’ and B apply for. leases, will it be necessary for both A and B to 
‘covenant. separately with the ‘Government for continuous: drilling? 

Ba! Tk: the permit rights. to the: 59: land are assigned : to A’ and the permit 
‘ rights’ to the remainder of the: tract are assigned separately to as many ‘persons 
as there are 40-acre tracts included therein must each of these: persons, within 
_ three. months of the issuance of. a lease or leases, . drill a well? . 

7. Under what circumstances will the Department. waive or suspend mul : 
tiple. drilling requirements in the Lost Soldier Field in Wyoming? or ara 


- Your questions will be considered j in their order: are 
Be Where the permittee upon the discovery: of oil or gas: ie in 
his own name one lease fora. part of the area under a 5% royalty _ 
and another lease of the remainder of the area on a sliding scale. 


anes these leases are ‘designated : as A and B, respectively, and so a i “ 
long as they remain in the name of the original permittee they may” go 


‘ for certain, purposes be regarded as one obligation; but it is obvious 
that the Jaw. does not intend that. the lessee may, nor will the De- 


partment permit him to, confine his drilling to. the land. upon. which 


_he is ‘paying a 5% royalty, and defer drilling upon the remainder _ 
of the land with respect. to which, under the law and regulations, 4 

he is required to pay the. higher royalty. In such cases the lessee eee 

will also be pee to comply with the stalling bi ssid as dee 


8s a4 Fo 


\ 
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| iets tiecta: as is provided 4 in paragraph: (b), ‘action! 2 of the ‘éase, Viz: * ee 


| - to not only, drill wells to offset.wells on adjoining privately. owned ; a 
3, lands, but to also. promptly drill wells on. the: said higher: royalty CRO air 
| lands to offset wells drilled by him on his 5% area. The practiceof 


~ the. Department i in regarding | such leases as a single undertaking tops 


--.. certain purposes is merely for the convenience of the lessee. and the on ae 
ak Department, and is not. designed. to relieve the lessee of the necessity en a 


oe of complying with his» obligations as to. drilling with raped to . : es ‘ 
rove ‘either the 5% or the. higher royalty portion of the area: eee © 
9, (a) If the lessee. assigns one of his leases the lessee must. never- Bo ees S 


: ‘theless comply with his obligation taken under the other lease. . 


_ (6) The assignee ‘in taking an assignment. becomes sbligated 4 In ‘te . oan 
~ same manner as the oniginal.l lessee and he must ecard ae ye en te 


; with his obligations. | 


3. (a) lt the. lessee assigns | one. ‘of es ia oa thereafter 3 is in = es . 
. default in drilling on the land covered by the retained: lease, this fact 
_ does not impair the rights of the assignee of the sscigned lease which : pee 


has been. approved: by the Department. — 


4, If the permittee assigns his entire en “to!s any one person, eo 


company or association of persons, and thereafter oil or gas is dis- _ 
covered on the lands the assignee will have the same rights. that the 
* original permittee would have had if the discovery had: been: made ee 
‘by him. ‘ | 
22. bh Tta permis & assign to one person a his permit rights id essa oe 
to one-quarter of the area included in his permit, and intended to 


_ represent 5% land, and, assign to another person. the remainder of the « 
a permitted tract, it. will be. necessary, upon the discovery of oil or 


» gas upon. the permitted tract, for each of the assignees secking a 


lease, to covenant. separately aiid! individually with the Government. 
for drilling upon the area included: in his. assignment, as: leases foe 


~~ which’ might be issued to. such aeseness would meprent Beparate _ 


= _. and distinct: undertakings. — se 
2) Ge “Where the permit Shae are 2 assigned to specific tracts: covered rae 
ie by a permit to several individuals, each person acquiring ‘a. separate. — 


ar tract, it must. necessarily follow that upon discovery and the issuance _ cor 
of leases a separate. lease will issue to each individual and each indi- «© = 
_ + vidual will be obligated to’ the. Government as to that particular 

? treet, hence ‘it follows that each individual in complying with the 

-. terms of the Tease: must, proceed to. the drilling oe covered Sie ae 


+ ‘by his lease. Oe, Bhi; 
. 4, There are no or aruba a reninstanese that can ‘be. eipanced to ie 
‘ ‘justify the waiving of the. obligation to proceed. to drilling i in such ee 


= : | - instances but where the enforcement. of this rule would : er to. Pe : eee 


—, ‘NATIONAL FOREST ‘OREGON—EXCHANGE oF LANDS a 


) -_Reaisrens AND REcErvers, 


oo ie ey, re 
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; ‘inequitable upon a. showing to a effect. the Government’ will ad 2 
each particular case. ‘its individual, attention | and if the particular : 
une facts Justity suspension, of the > Foquirement, such action will be eis oe 


i 
A 


AND ‘TIMBER—ACT OF. MARCH 8, 1922. 
- INsteverions, 
‘[Cireular No. S731 


Durareraren OF THE 1 Inventor, | 
' | GEneraL Lanp Orrice,, | 
| Washington, oe Cs February ae (1983, 


~Unrrep: States, LanpD rane IN “OrEcon: iG te ae ' 
Your attention is called to-an act of Congress, approved Marth 8, 


_ 1992 (42 Stat., 416), entitled “An act authorizing the exchange of - - 
_lands within ie exterior boundaries of the Malheur National Forest, 
in the State of Oregon,. and for. other purposes,” ’ which i 1s as follows: 


That the. Secretary, of the Interior he: and thereby. is, authorized in “his. dis- — 


; cretion to accept, on behalf. of the. United States, title to any. lands in private | 


ownership within the exterior boundaries of the. Malheur National Forest 


“which, in the opinion ‘of. the Secretary of | Agriculture, are chiefly valuable — : 

a for national forest purposes, and; in exchange therefor, may issue patent for iS 

an equal value of national forest land in the State of Oregon; or the Secretary ~ 

* OE: Agriculture may permit the grantor ‘to cut. and remove an equal value of 
timber from any national. forest’ in the State of Oregon, the values in each _ 

instance to be determined by ‘the. Secretary of Agriculture and. be. acceptable . 

| to. the owner as. fair compensation, | Timber given in such exchanges shall be ~ - 


cut and removed ‘under. the. direction and supervision. and: in accordance with 


the: requirements of the Secretary of Agriculture. Lands ‘conveyed to. the 
United States under this Act shall, upon bo ea a ase become part of me os 
a Malheur National Forest. ) | ose é 


This act is one of a Panes of acts ee 7 Siaia providing | 


for exchanges of lands in national forests. Special regulations gov-— 
: erning each of such acts have not been prepared, but procedure under — 
all is intended to be in accordance with: the instructions of Circular 
> No. 863, approved October 28, 1922 (49 L. D., 365), entitled “ Con- | or 
7 alidation: of National. “Forests,” which defined the procedure Me ss 
detail and which i is sufficiently comprehensive to afford ample guid- 


ance in. proceeding under any. of such acts. rer 


‘ Therefore, 10 considering applications’ for taste: under this. 
~ act, you: are directed. to. be coe by the instructions ‘given: SS ae 


vib’ 





oko 


a. 


a ars DECISIONS RELATING ‘TO THE, PUBLIO LANDS. oe AAD ae ge 


er Circular. No. 863, with each: modifications as may be necessary ae 


and, proper t to make applicable to. this act. ee ee as 
se arate oe ae ae | Waar Seer, 
Ge ommissioner... 
| Approved Re pate ee eae ~ oe 
iz: C. ia oe Ns ee 
First Beate Secretary, ree © 





STATE OF CALIFORNIA, ROBINSON, ‘TRANSFEREE. 


Decided. February 20, 1923. fee on 


| Seunetron—Inpexenrry—On_ _AND | Gas. ‘Lanps— Wena WAt-“BURDEN oF 
|. RROOR. ae ae i, | ees Sey Spiess 
The Government is TOE required to. establish: ‘the eitnenal character: of Jana > 
_ as of the. date of the filing of.a State selection, if the selection was in- 


complete when filed; and the inclusion of the land within a. petroleum a _ 
--reserve’ prior. ‘to its: ‘eoiupletion. ‘casts the -burden -of proof as to its: mon- — 


oe mirsieral character on the State and its transferee. 


‘Cour DEcrsIoNs | DistiNGursHEp—DEPARTMENTAL Drorston ‘Crrep: ro - so 
y ‘HERED TO. : ae ae er 


Cases. of. Pagie. vy State of. New “Mexico. (255 wU Ss. 367); and: State. of a ee 
) . Wyoming v, United. States (255 U. ‘Ba 489), cited and distinguished; case a 
of State of California, Robinson, transferee (48, L.. D., age and 88), ee i 


_. and adhered to.. 2 a : 
- Frxnex, Forst Assistant Secretary: - , oe 


Wilbur Se ‘Robinson, transferee, hes ypoaled ne a ‘ieeon ot eo 
of: the Commissioner of the General Land. Office dated August. 18, _ es 
1922, denying his application. for the recertification, without. ‘the e fee 


reservation of. the oit and gas, of the: NE. 4, Sec. 28, ci 98 SR. 
o7 E., M.D. M., ‘Visalia, California, land district, soptified to: “the : 


- State. of Galifornia: on ‘March: 3, 1920, under i its a selection” 2 ee 2 


list,. filed. November 15, 1907. 


When filed, the selection assig ened as: nas. the. NE. 4, ce 16, Tr. : 


18'S. R. 12 B., M. D. ML, then within the limits of, the. Monterey 8 
N ational Forest.: | ae 

The. selected. tract having eae chien a eee» in’ | 
- Petroleum Reserve No. 18 by Executive order of J¢ anuary 26,1911, 


‘the Commissioner. of. the General Land Office, under. date: of J uly 13, oe 
1915, held that if patent issued it- would. contain the: provisions a Se eat 
"reservations of. the. act. of. July 17, 1914. (38. Stat., 509), as to oil ee 

. and. gas, unless the State of California applied for the: classification. eo 
of the selected. land as nonmineral. A. ‘petition for the. classification 
of the: land as ‘nonmineral was filed. byt the. ie 3 transferee, see : 


87 SL °—22—vor, 49——29 


. . 3 “4 
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: was denied’ by. the Conimissioner of the General. Land: Office on a 
~ November 29, 1915, on the basis of a report*by the Director of the 
: Geological Survey. On appeal, the. Department, by decision of aoe 


| May 12, 1916, affirmed the Commissioner’ s decision. . . | 
The pecs: land having been eliminated from the een forest oe 


by. Executive order of September 5, 1916, the Commissioner of the — Dae a”, 


: General Land Office, ‘by decision dated September 29, 1916, held the big ts : 
ee selection for onuicelicion: because not supported by ead base: ‘The- eae 


| ve transferee appealed, and by decision of Ji anuary 30, 1917, the a a” 
“ment affirmed the decision below. - 


ran On August IT; 1917, the State substituted he NE. 4 4, ales 36, T. Bt - 2 
ON, R. 8 E., M. D. M.,, within the boundaries of the Modoc National _ 
; Forest, as base: for the selection. | 


, In the meantime, the State’s ‘ranges had Veplied for: a y hearitig —_ 
ie: afford him an opportunity to introduce evidence tending to prove _ 


. the nonmineral character of the land. A hearing was had on June _ 
1%, 1918, before the local officers, who by a, decision of June 28, 1918, 7 

held the’ land to be mineral in character: and. recommended ‘dank the. 

patent. to be ‘issued under the selection contain the provisions and 


: a reservations of the act of July 17, 1914, supra, as to oil-and gas. No 
i appeal from said decision was filed by the State or its transferee, 


and on November 9, 1918,: the. Commissioner of the General Land 
: Office affirmed the aoe of the local officers. ae 
- On December 4, 1918, there was filed in the local office by the State 
~ surveyor general, on. behalf of the State of California and of its 
transferee, a waiver of'all mineral. rights in-and to the land, ‘and. a 
consent that the selection’ be approved’ subject to the provisions and 
reservations of the act of July 17, 1914, supra, as to oil and gas, 
The petition for the issuance: of an inrestrticted. patent. was filed 
| ‘ist! 18,1921. Prior thereto the State’s transferee had applied — 


for a. permit undér section 20 of the act of February 25, 1920 (41 


7 ‘Stat., 437), to prospect for oil and § gas upon the land. ene permit 


ee was dranted. February 16, 1922. a a 
It appears from the record. that. thé: selection * was. ‘nt! completed: ; a 


: ‘anil February 28, 1916, when there was filed a certificate by the | i 


- county recorder that the tract orginally assigned as base: was not ee, 


incumbered. 


Except as to the doa reine thee the State Senda new ads, Pi | 


7 ‘the questions involved are identical with those discussed by the De- 


- | partment i in State of California, Robinson, transferee (48 L. D. , 384), z | . 
-. involving a tract of land in the same. township, which decision. was. 5 


adhered to, on rehearing (48 L. D.,:387).. A’second motion for re- gaa 

ac hearing was denied by: decision of i anuary 27; 1928, unreported. re 
tee ate Be transferee was not injured by the requirement of the Deo: ices 
eres ioant that the State assign new base. ene under the decision of oo 
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ya - : the daprenie Court of the United States % in Payne ws. ‘State. of New. 
| : Mexico. (255. U. S.; 367 ‘), the elimination of the base. land. from. the a5, 
> national forest. ad. not warrant the cancellation. of the selection, the | 


fact. that. the. ‘selection ‘was. incomplete, and. remained so: until long — 


ro after it had been. withdrawn as valuable for oil and gas and included 
Sit In a petroleum reserye, demanded ‘that: the Department. proceed 3 in. 
boa es accordance with the provisions of the act of July 17,1914, SUPTA. 


Appellant: cites the decision of the Supreme Court. of the United. 


_ States in State of Wyoming et al..v. United States (255 U.-S., 489). 
~The court there held, in: substance, that a vested right attaches ‘ander | 
a State selection as soon as the selector has done everything redjired. 

a preliminary: to the passing of title, and thatthe character of the — 
*< Jand must be. determined, -where it becomes an. issue, as of: the date of 
| ~ completion. of the. selection. Inasmuch as. the. selection was not com-— 


Mf plete when filed, it-was not incumbent on the Government to establish 
; the mineral character: of the land: as ol November. 15,. 1907. Because — 


- of the creation of. the petroleum. reserve prior to the completion of 


the selection;, the. burden of proof as. to the nonmineral character-of - 
the land. fell on: the State and its: transferee, and. they failed: to. ‘pro- 


. duce any: evidence to overcome the conclusion which was s warranted | 


“ by the ‘presence of producing oil wells i in the township. 
‘The decision eae from i 1s affirmed, Sg en 





. EXCHANGE OF SANTA FE PACIFIC ‘RAILROAD COMPANY ‘LANDS 
IN MOHAVE COUNTY, ARIZONA—ACT oF AUGUST 24, 1922. 


Insraverions, we 


“DaparrMunr ¢ OF THE: Inrerron, | 
aa "Washington, DA O- » February 20, 1928. 
"Tae Goseatrsstbwim’ OF THE ‘GENERAL Lawn. ‘OFFICE: 
oo, The act, of Congrest approved: Angust 2 24, 1922. oe Stat, 1809), 
provides: ED ee | teehee Hinde aes eo 
a “That the. tacit of the Interior be, ‘and he is. ene authorized and oe | 
| empowered, ‘in. his’ discretion, ‘to accept: a relinguishment from the: owners: of | 


: | e : the odd-numbered sections of land falling within townships sixteen, -sixteen. and ° 
a one-half, and. ‘seventeen. north. of range thirteen west, Arizona, and permit said | 

Ee - = owners to select and. Teceive. in exchange ‘therefor patents’ of an equal area of: 
> y@cant. ‘surveyed, ‘nonmineral, nontimbered. publ land of the United States. in. 
~ os County of Mohave, State of Arizona. ic ; | | 


- According to the: report. (No. 702, ad seal, aes ‘gocond 


ae ~séusion) of che: Committee on: Public ‘Lands, House ‘of. ‘Representa- i 
co tives which report was adopted by the Senate Committee. on Public 
Mae “Lands. and. Surveys. (Report No. 801), the object. of the bill was to 
_ . afford. relief to. those. persons who. had. settled on’ ‘land in the odd . 


: Ee : i. numbered Sections. of jand’ in the townships described, yr Which jand,. 


eiae 2): 


XX 
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| oh "illest mminotsl.§ in character, inurédto:the Santa: Fe Pacific Railtosd 
Company (successor to‘ the Atlantic and Pacific Railroad’ Company) ' 


under its grant. by the act of. July 27, 1866. (14 Stat., 292), upon the. 


ee filing of the a of definite location of. the ine of road on | March» 


12, 1872; a 
‘Wander. the disention, esd in: ‘the oa of. the: nto oe: by 


es “pital act, the Santa Fe Pacific Railroad Company will be allowed six. 


-- months from. the date hereof within which to relinquish to the United | 
States the lands inuring to it in the. townships ‘described. Such 


| 7 | relinquishment. should be made ‘in- accordance with the regulations: 
| governing relinquishments: under‘thée exchange provisions of the act. 


* of June 4, 1897 :(30 Stat., 11, 36). Upon the acceptance of the relin-— 


a " quishrient: which should be accompanied: by a satisfactory. abstract’ 


-. of title of the relinquished: land, the said ‘railroad: company: will 
-. become. entitled to select, within: ten years. from the date hereof, an 
equal area of vacant. surveyed, nonmineral, nontimbered Sea land _ 
in Mohave County, Arizona.’ = ee Te es eee oe . 

‘Selections filed under the provisions a ihe ‘et ail he pone 


| 2 to posting and publication: of notice, by the regulations. governing 


- selections-under the act of June 4; 1897, supra. The -fees to be paid 
will be. at. the rate. of: $2. for each | 160 acres or fraction. thereof ID 
cluded in the selection. ©: ° 
~ Ag selections are perfected you 1 will, if all be found regular, submit 
them to the i ia for ‘approval. | ar 
E, C. ces 
| First Assistant Seore tary. 


‘EYOILE f. HATCHER AND w. M. PALMER ET AL. (On | PEITTION). 
= | Decided Pebruary 28. 1928, 


“Suavey—Laxe—Feavo—Pusure Lanvs—Esrorezn. | ge 
= In. applying the well established principle that. whierd ‘substantial. areas. of 
ah od public lands are omitted. by. reason of fraud. or gross error in the original — 
“4 survey, the Government. is. not estopped from surveying the omitted ar eas 
7 a. efor. disposal. under. the. public land. laws, via ig impracticable to. fix any. 
ss . general rule; even an arbitrary one, based upon acr eage or, measure of. depth 2 
that. may be regarded as the minimum of which cognizance of error will. 
.* be taken. Bae t: | oc Pe, Aes, ae | 
- - | Sunvey—Inp1in Lanos—Resenvatios—Laxe—Navioasn ‘Warens-—Rrparran ak 
_ Riewrs.. er, & os Pie aes Se Site oa a 
“Sovereign rights ee never | ‘been recognized by: the ‘United States : as. ‘eyeing: 


- vested in the Indian tribes, . and the fact that lands were within. an. Indian ae 


| Sa ovine at. the date of the admission of a: State into the Union does 
not’ prevent. the title ‘to the beds of the navigable. waters. within the. 
— boundaries of: the’ reservation from Neste in. the: State # Dy virtue PoE: its 


eee - Sovereignty. beg RE oe 


i 


: a on “DECISIONS ‘RELATING TO THE PUBLIC LANDS. 45 158 Ae eg 


“Sonar Laren —Rirénran ‘Rieurs: — Accusrions |. AND --Ruzromons- = Warez ie geeaeeds 


_ Rigur—Lour SIANA. 


The. question as to how. far the. title: of a riparian owner extends is one to. a y - 
ct determined by. State. law, and. in Louisiana. -while the. State has. by. legisla- — 


tion. granted: to owners of adjoining. lands, accretions, and relictions t ound 
3 and added. imperceptibly on the edge. of rivers. or running waters, yet. the! 
ae State has. not, with. ‘the exceptions: mentioned, : resigned to. eet ee 
ae pr ietors the rights inuring: to it as. a sovereign power, mS 


| Finezy, First Assistant Secretary: 


October 28,. 1922, the ‘Dejiartment foe 4b. recommendation Se 
ae the Commissioner. of the General.-Land .Office for. survey of cer- 


tain islands in: Cross, Lake, Louisiana, and also certain areas about : : - 
the margin of said dake which” were: omitted | from: the. original con 


~survey. - 


J anuary on, ‘1993, oo was 5 filed i in Y behalt of Mrs. Etoile Pp. i oe 


"Hatcher. and ‘Mire. We M.. Palmer. for the ‘exercise of the: ‘supervisory ae 


authority: of the. ‘Department: to. reconsider and: vacate its former 
~action.. = | 


7. 17-N., R. 15-W., and also in the adjoining Secs. 6 and 7, T. 17 
AN oly. 14 Ww. in. which’ ‘there. is an additional area, covered iy the 
order for. survey}. also. that, Mrs. Palmer . owns lands. in Sec. "84, 
T.18 N. R.15 W., to which there is a proposed, addition. under the 
contemplated survey. “It: is. claimed in behalf of these owners of 
‘surveyed lands that the alleged unsurveyed areas are not properly 
subject to survey as public lands of the. United States when con-. 


Ttis ‘psu that ‘Mrs. ‘Tatoher’ owns aaa in 1 Béé—. 1 aa 19; oe : 


‘sidered ‘in the light of the recent decision of: the Supreme Court of | 


the: United States rendered J anuary 29, 1923, in the case of the - 
United States v. Loucks et ‘al. (48. Sup. Ct. Rep. ss 236); involving : 


lands on the border of Ferry Lake | in they near vaenmey « of the —— 7 =e 


here 3 In: question. re Len : 
Tt is a well established: eer that anes ‘sibadenal a areas are.” 


Fonited by réason of fraud or gross. error-in the original survey: the nee, oe 
Government is not prechided from: surveying the omitted areas: for. eh Be 
disposal under the public land laws.’ The difficulty | encountered | IMs 6 24: 
_ this class of cases. is. to. determine whether the principle is. applicable ae | 


to the situation: involved in’ the. particular case considered. 


- In Security Land & Exploration Co. eu ‘Burns. (198.0 U. 8. 187, 18) a a : 


“the equet:, used. the uae Tenguage:: 


Eat courts will, go in. eaten of the water. delineated. on a ine of. survey, with ; a 


a meander ‘line shown thereon. If the water were ten miles. away, it is cer tain. _ 


oe a claim. to: be bounded thereon would not for ‘one moment be: admitted. A - 


- distance: of half a mile, enough to-plainly show ‘the gross error. of the survey, es 
together with other facts adverted to herein, are. sufficient. to. justify fl. refusal. = | 


to apply the ‘general rule that al meander line is not usually: one of boundary. 


- cas 
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Te. seems ; impracticable to establish any. general rule, even. an axbiz — 


= trary. one, based. upon a. certain acreage or measure of depth that 
would be. regarded as the minimum of which the Government would 
| ‘take: cognizance for purpose of survey and. disposal. One of the. 
_ added’ areas in the Loucks decision constituted a compact. body of. 
ens, & 97, 64. acres. Tt was in the. shape of a. crescent, about 4000 feet inv 
oa length with an extreme. width. of about. 1200. feet... » Yet,. considering ©. oe 
“> the: topography of the land, cut by ravines, and the. difficulties = 
surrounding the work of the surveyor, the smal] value of the land - wette Fe ¢ 
at time of the original survey, etc, the court held that. failure of thé’... 
_. surveyor to. follow the shore of. the: lake more closely was not “uns. 
_.\ ¥easonable and that the lake rather than the old meander: line was 
be the boundary of the land. originally surveyed, and that the disposal 
.. -of the surveyed: Jand 2 the Government carried ieee to 2 Be: ‘SO- 
o.* called: omitted arean = one : : oa 


_ The said. deacon. saeahleneds no new. Sracwis ed the ‘moat that a 
can be said of it is that it appears to have applied the established 


rule with some liberality to the claimants under patent. A smaller : 
omitted area was involved in ‘Producers Oil. Company ». Hanzen- 7 
(238 U. BS. 825), wherein: the. disputed area was: ‘described: as 


=) 636. 8 feet ees and contiguous fast ground, amounting altogether to about 


‘forty acres (87 according ‘to defendants’ estimate), upon which ‘is. much. large . 
“growing: timber: ‘including : cypress, hickory, gum. and. oak—one. oak :400. feet 


beyond the traverse: lines, pees 14 feet in: circumference, ‘This is the. land in 


a dispute. 


The court. held that title to othe ited area . did ae pass: ate the 


: disposal: of the adjacent. surveyed lot, but. that. the meander, line of | 
» the lot was its boundary. - Numerous. decisions were cited to show = : 


the. prineiplec of | law appheable, and 3 in that connection i it was:said_ 


(page 339) :. 


A review. and. analysis of (hese cases would: be: ‘tedious and unproiitable; : 


' thorough acquaintance with the varying and. controlling facts: is essential. to. 
a fair | understanding of - ‘them.. They | unquestionably’ ‘support the. familiar : 
ee. rule. relied on by, counsel for the. Ou Company that. in general meanders are not) 
to. be treated as boundaries and when the United States conveys a tract of © 
: “land by patent referring to an. official plat which | shows the same bordering — | ae, 
sos ‘on a” navigable river the purchaser takes title up. to the: water: line. But eae 
they no less:certainly establish the’ principle. that facts. and circumstances may i, 
- be examined and if they affirmatively disclose an intention to limit the grant to 
actual traverse lines these must ‘be. treated: as definite boundaries. It does” Bai 
‘not necessarily follow from. the presence of meanders. that a fractional sec- 
bar tion borders a body of water and that a. patent ‘thereto confers: riparian: rights, tas 


Reference may also be made to the recent decision by the. Supreme : 


: a ; (oe dated Ji anuary 2, 1923, in the Jeems Bayou. Fishing. and Hunt-~ ~ edi 
ing Club case *(48° ‘Sup: Ct. Rep.,' 205): That case involved. an B= Oa 
7 omitted area ‘having a depth from a few hundred feet to 0 three- fourths oan 


he os 
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- 6k Be: jnile » forming a body of 3 more ‘than 500 acres. Te: was 1 said ae - 


—_ inter alias 


‘The defendants ray upon. the rile that =e iauds: are. 5 patasited: according 7 


we £0 an official plat: of. survey, showing meander. lines along or. Dear the. margin ee a al | 


- ofa body of water, the plat is tobe: treated as @- part. of the conveyance | and ee ee 


; oe . the water itself constitutes the boundary. The rule is familiar. and has received . cane 
the. approval of this. Court | “many © ‘times. ° ‘Producers Oil Company ~. Hanzen,. — 


To: ae a , 


>. 288 U. S.. 325, 338, and.cases cited. But it is not’absolute, ag this Court has 
also’ frequently’ decided. It will not be ‘applied. where, as here, the. facts oO 
a -. conclusively. show that. no body. of water existed or, exists, at. or near. the place = 
_ "indicated on the plat or where, as here, there. never was, in fact, an. 1 attempt ee ae 
Ss to survey” the land. in controversy. le PR 2 So .e8 eh < he eS 


a , te. St 


ae The tracts referred to in ae petition are a eaidickiy eee than | - pe 
4 that involved. in. the. Loucks: case.. One: of the tracts here contains: foe oe 
at: least 160 acres and. the other perhaps more than 200. acres, and. i 


the report. of the examiner who made close inspection. of the ‘ground eee 


indicates that. gross error was made. in the original survey in the © = as 
purported meander of the lake, and that, an aggregate: area of about. | 
9,500 acres was omitted from the survey. about. the margin of the — 


Jake in the portion. reported on: It is. mainly upland in character 
and. has been cultivated and. improved. for many years.” hee 
The Department: sees no. sufficient reason to vacate its = former. 7 


a action. and the petition is accordingly denied: 


Another ‘petition * addressed to. the supervisory. “power: cot ‘the: 


7 “Department has. been, filed. by ‘counsel for certain | alleged ‘settlers oe 


and applicants for survey, in respect toa different phase of the case. 


‘By its former. action ‘of October 28, 1922, the Department: tejected_ _ 


applications for survey of certain small’ areas on the margin of. the 
lake and also the areas’ applied for in the bed or former bed: of. the. 


lake. Some: complaint is made with respect. to elimination of said 

~ small. marginal areas from the proposed. survey, but the. argument ea, | 
is mainly devoted to; the. contention that the bed areas belong to 

the. United States and not to the: State, as was: held in the ea ee 


fas decision. 


‘Phe. Department fonnd) that. Cae ae was, a 2 tievigable body. of = * ae 
: "water: in 1812 when the State. of Louisiana was. ‘admitted into the 


| | . - Union and, that under the well known doctrine the title to the land. : ieee, 
a - forming the bed of the lake passed. to ‘the State by. ‘virtue of its — 


E sovereignty. In. opposing this view the petition advances the novel 


oe proposition that this vicinity. -was Indian territory owned. by ‘the. - aoe 


2 Caddo Indians at the time of the admission of the State: and. that 
the title to. the bed as well, as the shores. of the lake was in the = 
oe Indians; that. they had full sovereign power over. the same, could te ee 


a ‘erations’ of. the. streams and. Jakes: 3 in . that region. ba to mee 


as . that said. area did not become oe of the pues domain’ until etter =. a - 
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e Gorifirmation of the treaty of J uly 1, 1835, between the United States car - 
and the Caddos. (7, Stat., 470). - And followin this line of argument — 


itis: suggested. that béfore. the date of the said treaty: of cession by. ; 
the Indians, the waters of the lake had. receded so as to leave bare . 
some of the fornier bed, and that this inured to the Indians and was . 


in turn. ceded to the United States, so that the State’ s claim of title 2 ea gt 


by sovereignty. had no chance to attach. ? “ 
. This contention is. as untenable j in law as iti 1s. oe by ‘tact. | 
Its fallacy i is apparent when. it is considered that the right of soy-_ 


"Gelert over the area. in question: was acquired by the United States | - 
from France in 1803 by the. treaty known as the Louisiana Pur: . e 
| chase,’ and that the Indians i in this country have never been recog- 


| “hized™ as having sovereign’ ‘rights.. Their interest’ in the soil was — 
merely” ‘that. of possession. The fee vested: in the respective Euro- 


» pean governments by virtue of. discovery and conquest: and » inured ve 


to the Government of the United States or: the separate States. 
Es subject was very learnedly and exhaustively discussed by Chief 


Justice Marshall in- the. case of Johnson and Graham’s Lessee VW. See 


. McIntosh (8 Wheat:, 543), from which the following baigsios ‘are a 
taken (pages 578, et eq.) Mee aeons | og Oe 


RS ee Those relations which were to exist between the discoverer and - 
‘the natives, were to. be regulated by: themselves. The rights’ thus | acquired | Bye 


“being exclusive, no other: power could interpose between them. : 
In the establishment of. these: relations, the rights of the original inhabitants ee 
were, in no, instance, entirely disregarded ; but were necessarily, to .a consider- . 


| able extent, impaired. © They were admitted to. be the rightful occupants | of . : - 


the, soil, with a. ‘legal as well as just claim to retain possession of it, and to. 
‘use it: according to their. own discretion ; but their rights to complete sover- 
eignty, as: independent nations, were necessarily diminished, . ‘and their power ‘to | 


- dispose of the soil. at their own will; to whomsoever they pleased, was denied: 


by the original fundamental. principle, that discovery gave exclusive title to. 


_ those who made it. While the ‘different nations ‘of Burope respected the right . : | 
ee of the natives, a8. occupants, they ‘asserted. the ultimate dominion to. be ih. 
~ themselves ; and claimed and exercised, as a consequence of this ultimate: do-_ me 


‘minion, a power to grant the soil, while yet in ‘possession of the natives. These 7 
a have been understood by all, to convey a title to ae grantees, subject 


a only to. the Indian. right of occupancy. 


Es The. history of America, from its. discovery i. ‘the: > present day, proves, we : 


‘think, the universal recognition of these principles. | Spain| did not rest her | F - 
title solely on the grant of the Pope. . Her discussions respecting boundary, ners 

with France, with Great. Britain, and with. the United States, all show that she. 
placed it. on the rights given: by discovery. Portugal: ‘sustained her claim to. —o_ 


the Brazils: by the same title. ‘France also founded her title to the vast 
territories. she. claimed in. America, on. discovery. However » conciliatory her — 
conduct to the natives may have been,.she still asserted her right of dominion 
over a great extent. of country not actually ‘settled by Frenchmen, and her — 
exclusive right to: acquire and dispose ‘of th® ‘soil which remained in the occu- | 


pation of Indians. Her monarch claimed all Canada and Acadie, as colonies. 
of ‘France, ata time when .the French. population was. ‘very inconsiderable, an 
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and the tidiaae oceupied almost tha whole seountiy:: ‘He also aaimed: Louisiana, : 4 
comprehending the. immense. territories watered. by the’ Mississippi, ¢ and the a. 


Trivers: which empty, into it by the, title. of discoyerys * 3 #2000 Seek | 


a 


| 7 a me. The ceded territory was Seeeupiea by numerous ‘and warlike tribes — ae ee 
a of Indians; but the: exclusive. right of the United States: to extinguish: their | sue & * 
pay and. to- grant the. soil, has never, we believe, been doubted... : : 


* * ie a es ee ee 


Fae oe ae ihe” power now possessed by’ the government of the United States 7 
~ to: ers lands, resided, while we ‘were. colonies; in’ the crown, or its. grantees. a a 
The validity | of the . titles. given. by either: has never been questioned in our | < A 
: courts. Tt has. been exercised : uniformly over. territory. in: “possession . of the.” ~ 
| Indians. The existence of this power must: negative the existence of any.right ~ 
a which may conflict with and: control it. An absolute title to lands ean not exist, 
: at the same time, in different persons, or in. different governments. An. abso: | ge 
-. Tute must -be ‘an exclusive title, or at least a’ title which excludes all others =. | 
_ | not-ecompatible with it: All.our institutions recognize the. absolute title ofthe: - 
crown, subject. only to the Indian. right: -of occupancy,. and recognize the absolute | 
a title of the crown. to. extinguish. that right. © ‘This i is | incompatible, with: an abso- ie 
lute and complete. title in the: Indians, = | . 


‘The fact of the navigability: of Cross Tae at the Hine ce the “ 


: mission of the State into the Union, at the time of the said. Indian. — 
treaty, and. at the ‘time of the: survey of the lands in. 1837-38: is 


well authenticated... This is one.of a series of. lakes, including Ferry 
Lake, in. western Louisiana. near the Texas: border formed probably: 


some time in the eighteenth. century, not. later. than. 1780, as result 


of obstruction of the channel of Red River by an. pecunulacen of. 


drift wood and débris known.as.the great. raft... This was a feature 
of much historic and. scientific. interest: Its results. have . -been. 


brought to. the: attention of the Department i 1D various eye during: 
the last: 25 or 30 years. . ae a 7 aegis 
In 1896. the Depart reported a Conse in! “response. 7 a 


| Senate resolution. (Senate Document 101,.54th Congress, 1st session), 


‘in respect.to. lands constituting the beds of Cross Tales Soda. ae £ 


0, and the subject was considered by the Attorney. General i in his opin- _ 
jon of September . 11,1916, wherein it was: found: and held that 
7 Ferry, Lake was a. navigable body. of. water at the time of the ad- 
mission of the State and. that the State was entitled'to the bed ofthe 
dake by. virtue, of its” sovereignty; including the shallow parts:not 
a uavigable i in fact; that, however, if the shallow portions be regarded . 
as: severable from the. navigable channels: (which: in. | his judgment se nte 


| ‘ Clear Lake, and Ferry Lake, wherein. it was said: 


a to. the unsurveyed. portion of the lands: forming the bedi of’ said. lakes. nes 
7 : the same.is not, under. existing. regulations - and judicial. decisions relative: to ~ eee: 
OP lands” of this class, now. Peeerdee as Babject:| to survey. and aa, by the ae 
_ United States. | te: 


Some - years ago: “ile: to. ne ied of. oe. Take’ was padedoan . | 
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wag) a 2 ree) fhe former: would. at. Teast be aged as oe " >) 
_. -flowed-lands at the date of the swamp land grant and the State. could - a ast 


claim under that stant: 7 its claim under its. oe aes be 


~ denied.» : , 
at The. examiner. reported. that ne conditions of (on Take. are eau a 
- - similar to those of Ferry Lake, and that Cross Lake was navigable 
ae at the time of the admission of the State into the Union and. didnot | 
—- commence. to récede perceptibly. until about 1850, and that it. had 2 
| receded six or eight feet by 1860... £ 
oy Phe early decision in the case of: Pollard” wv. ‘Haga. (31 How. 212), a 
ce as the foundation of the doctrine that States upon admission to’ the 
Union become entitled to the soil under the navigable waters within ~ . 
‘the limits of the State, not previously. granted. . ‘Since then that has. — 
ae been the. established rule and has been uniformly followed insimilar 
eases; This: subject. was: considered at; great. length by. Justice. Gray? a 
in the case of Shively v. Bowlby (152 U: S., 1), with special reference _ 
to the rights of riparian owners in the soil below high water mark of - 
navigable waters... The view was adhered to that ‘such: rights were 
to be determined by the laws of the respective States, and a review 


was made of the law of a number of States on the question showing 


Jack of uniformity as to the rights recognized 1 in riparian proprietors. 
. Some States recognize the right of riparian owners to such lands | 
beneath adjacent waters, and-as was # sald PY. a oe ustice Bradley 3 in 


Barney v. ‘Keokuk (94 U. S., 894) : 


Tf they choose to resign to the’ #iparian proprietor rights: which: properly be- . 


. aioe! to: them in their sovereign. capacity, it is not for: others to: raise objections. 


Again, in the case of McGilvra v. Ross. (215 U.S. , 70), it was held. 


that: each State has full jurisdiction over lands within. its borders 


including the beds of streams and other waters, subject to the rights ae 
a? granted by the constitution to the United States, and that this princi-. - 
ple is so well established that it is no longer open to discussion, and 
_ that anyone attempting to-raise it does not. present a F éderal questign | 
go as to give jurisdiction to a Federal court... = 
~The attitude of the State of Louisiana: in. paces to ipa. eyhich’. 
“thas inured to it by virtue of its admission into the Union and which = 
have since been uncovered by reliction of the waters, is sufficiently 
shown in‘a comparatively recent. case (Slattery v. Arkansas Natural 
— Gas Company, 70. So., 806); involving lands in the former bed of ~ | 
Soda (or Sodor) Lake,. one of the lakes in this same-region and af- 
— > fected by conditions similar to Cross Lake. In that case the Su-— 
_--preme Court of Louisiana held. that: while the State had by legisla- 
3 tion: granted to owners of adjoining: lands acretions and. derelictions ee 
.. formed and added imperceptibly on the edge of rivers or running © 
 watars, yet these provisions have no application tothe coudition 
ies there considered, and that the State had. not, with, the a ae ee 


Saree 
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os n era ‘resigned to: viparian. proprietors the e rights inuring to ite ot 
canes as a soverign power: : ace eae 
The question as to hae far the title of a riparian. owner er aoe 


~ being one of State law, is best. and - authoritatively. determined. 2) aa 


_.- . decisions of its highest. court. - St. ou » Ratz: Aes. U. 8, PB) ne oe coe 
oa Packer 2. ‘Bird (137 U. S. 661). ers 
Tn view of the law. and. the. ‘faite’ in. aie dietant case, ie Depart: ie ee 


he ae must. adhere to its prior tuling that: the bed of Cros: Lake is : 


“not subject, to survey: and disposal as. public. land of the United ; 


: : States. In respect. to the small ‘marginal areas omitted from the : = : fo : 
3 - order for surveys. it: can. only be said: that, the Department. exercised 2 oe 
its best judgment < and: discretion in view of the facts: shown as. to. ‘the Geos 


__ tracts: reasonably subject 4 to claim. by: the Government, and no. cpiatd ae 


- vis now apparent. for modification of that. order. | a ee be 
Dw pigs is nae J cauee of the apphcante for survey i is sHikewise . 





‘REFUNDING PREPAID RENTALS ON Om AND GAS XANDS_RULE Me 


4 ‘CIRCULAR, NO..795, ‘MODIFIED. » ea ee 


-Insrevorions.. : 
“[Cireular No. ath) 


Department OF THE ‘Lyrertor;: : 
ee Gunurat Lanxp: Orrice, 


ae | Washington, D. os Rebruary Ph 1983." 
: REcIsrers J AND a Rees © oe 

-Unrrep Srares. Lanp Onan. ee . | 
For the convenience of ‘lessees of oil and gas ends re to. enn 2 


the confusion resulting from the present. practice. of deducting from» ee 
royalty paid i in kind such quantity thereof as will equal ; in value the 


| cash rental paid in advance, Rule 4 of Circular No. 795, approved ase, 


: December | 8, 1921 ee L. D,, BO) is thereby modified to. read, dag oo 


‘ follows: 


” 4, if the royalty i is a be paid j in kind. 1-only, the lessee. shall deduct from: a ity : 


neat: accrued royalty product such’ quantity thereof: as. will,. at. ‘the approved 


_ ‘selling: price on the ‘date’ of deduction; equal in value ‘the cash rental paid for i * 


| that * year:. Provided, however, ‘That by consent. ‘of the. lessee the: amount. of 
7 ‘annual. rental: paid in any one year may, in. lieu. of. ‘being. refunded - in. oil, con-, : 


| tinue to be. held: by. the government asa deposit: through succeeding years sub- i oe 


: — ject to correction | if the acreage of the lease. shall cance or: to. refund of any a = eS 


amount due when the lease shall terminate, | cae 
= ee : |Win Spay, 


| Approved: anos 
_E. 0. Booey, Be Se ae 
| First Assistant Seoretary. 


ae ae Commissioner, Phe Rae 
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BENJAMIN F. KOHAL 
Decided February 27, 1928. . 


“Ba Hommerzan I Ewrey—Vaisrip Rrars—-Ratrroap Lanb—Sermorion—Inpemnrry— = 


| WireprawaL—Om AND GAS: Lanps—Finat Recewr—Parent—Srarturss. 


ok withdrawal under the act of J une 25, 1910, ‘does not. stop. the running. of. the salt a : 


| two-year period fixed. by, the proviso | to section 7 of. thie act of March 3, 


— 1891, and a. homestead, entry. within the limits. ‘of sucha withdrawal is — ; - 
cae confirmed by that_act if the institution of adverse proceedings is not come! os 
ae menced within : two years: from the date of the issuance of the: receiver’ s oe oe 


te gee e receipt upon the final. entry. | 
cs i: CourT DECISION. Crrep AND Avptinp—DupanrscianTar Lystavctions VACATED. 


Case of Stockley. et al,'v.. ‘United States (48 ‘Sup. Ct: Rep., ae 186; — Ue S. re), j 
cited. and applied ; instructions. of. April 25, 1914 AS i, D., » 294), vacated, — 


ie Paw, First Assistant Seoretary: 


At the Billings, Montana, land ames c on n April 2 29, “1912, Beye amin 
a F, ‘Kohal made. entry under section 2289, ‘Revised Statutes, for | 
ae 3 SW. 4 4, Sec. 2, and NW. t NW. 4 co See. 1, T..7 S:, R.21.E.,, 


M. M., Billings, Montana, land district, and. on October Ai: “1915, 


nase, submitted final proof. - The receiver’s receipt. for the final commis-. 
sions, etc., and the register’ s final cer tificate issued the following day. 


« yt IBY. decir: dated. November 16, 1916, the Commissioner of a 
| General Land Office held. the entry for cancellation as’ to NW. 
-NW.4 4. See. 11, because of. conflict. with a mineral indemnity ioc 
~ filed on Marek: 20, 1911, by. the Northern Pacific Railway Company. 


On appeal, the Department, by decision of March. 9, 1917, affirmed > 
the Commissioner’s decision. The ‘selection. had been. rejected by 
_ the local officers, and the railway. company had appealed, and during - 
the pendency. of the appeal the entry of Kohal was allowed. Under 
_ date of May 18, 1917, the railway company ‘signified its willingness to | 
relinquish its claim, whereupon, by. decision of May 25, 1917, on — 
- motion for rehéaring, the Department vacated its ‘decision of March oe 
9, 1917, and directed that the ae be a to a in the absence - 


7 of further objection. 7 


By decision dated: Dedathber: 18 4917, the iConmicaoner of the 
‘as, ae General Land Office, after stating that the land had been withdrawn. | 
ais YE Executive order of December 6, 1915, and included 3 in Petroleum ° ~ 


Reserve No. 40, Montana. No.1, held that. entryman. was not required 


~ to: accept patent: for the land: with the: reservation of the oil and | 
_ a gas therein unless the Government could establish that ‘at date OE 2% 
~ final proof, the land. was known to be mineral j in. character. Direc- _— 
tions were. given that a field investigation be made unless entryman _ 
: consented to accept.a patent’ containing the Ee ae and reserva- _ 


. tions ot the act of J vy 1%, 1914 a plats a 


™ . . 
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»nden ce of October 25, 1922, ‘Kohal requested that. an: unre- 


ae stricted patent: issue to- him, contending that any proceeding against 
the entry. was barred by the proviso to section 7 of the act of: March - 
ot o8y 1891: (26. Stat., 1095, 1099)... ~The. decision appealed from. denied 
oe the request, on. the ground that the. land was. included. in. a. pa: | 
‘ Teum reserve within two years after the 4 issuance of final: certificate. 


In holding. that. the inclusion of the land. ina petroleum. reserve | 


7 aonpal the running of. the. two-year period . fixed. by said ‘ptoviso, - natch 


| the Commissioner followed. the. reasoning. of the rule announced By 


| : : the Department. inits instructions of April. 25, 1914. (43. L. D. , 294). 
-_ Since the date.of said instructions, the Supreme Court of: the United, 
“y States has held. that. the: ‘Department’s interpretation, of said: ‘proviso - 


- was erroneous. In Thomas. de Stockley; et.al. v. United. States,. de- oa, 


cided. J anuary: 2, 1923. (43 Sup. Ct. Rep.» ., 186), that. court held that 
- as more than. two years had elapsed “ from thedate of the issuance. 
_ of the receiver’s receipt: upon the final: entry ” without the. institution 


2OF proceedings. against the entry. of. Stockley, the question. as. to” 


whether the land.was valuable for’ oil. and. gas was no longer open, 


| proceedings’ on that: ground. having. been: foreclosed, along ‘with all 
others, after the lapse of the two-year period, citing. Lane: V. “Hoghiind, 
CF U. S., 174): and. ‘Payne v. Newton (255 U.S:, , 438). 3 
In view. ‘of: the. foregoing, t the instructions of f April 2 25, 1914, supra 
will: no longer be followeds: 2's). 60 note 
The decision appealed. from i Is. s reversed, and an. » unrestricted patent 
will ; issue. eae te ae oes | oe ae ae 


ee ; 





UNITED: STATES | v. HEIRS OF ELIZABETH SUVERY AND ANTON 


- SCHAFER, TRANSFEREE... 
| Decided ebruary 21, 1928. 


Homssrean Byimy =-Fisai: ‘Proor — Finan, ‘Coermmcare — - Finan Recewer— 
_ Fees—Vesvep. RigHts, Ce es ee Se Ce ae ee ee ee 
The receipt issued by. the receiver: for ne ‘commissions and eons fees. 


upon. the. submission. . of, final; proof: By: a. homestead» entryman. is the 7 . 


a a receiver's: receipt. upon final: entry.” within: the meaning of that. term: as. 
a used. in the proviso | to” section Toft the act. of March 8, 1891, and the mere | 
< a suspension of the issuance’ ‘of. a. final certificate. does: not t operate to Blop 
~~ the running of. the two year. period. fixed. by that: act. - cee ms : 
_ Counr. ‘DeEcIsrIon” ‘CIvED - AND . Avette)—DEPARTMBNTAL ‘Drorsrons Cm “AND” 
: _ OVERRULED 0 FAR: AS: IN. Conriicr. | Shoop at: | ) 
| - Case of Stockley: et. al v. United States.’ 43 sup. Ch Rep, “486: — vu. Ss, 7 =< 
.* ¢ited: and applied;. case of Cornelius Willis et, a., on ‘petition. (47. L. .D., 
185), overruled ; case of Veatch, Heir. Of Natter, on ‘Tehearing (46. L Dy 
496), overruled go far ¢ as in conflict. Se | | 


Me aes decision 3 in case of Mattie J. Baird, on petition, 49 Li D., 492, in which. a Portion. 
Of. Veatch, Heir of Ree 2 on rehearing, 46 a D., 496, is. adhered to. -. ae 


a : 462 "DECISIONS. ‘RELATING TO THE PUBLIC ‘LANDS, : -  fvom 


ei me Finney, F ‘rst “Assistant Beinoiany" oo ee one 
| Anton Schafer, ‘transferee, has ippealad” See a ededuon of thie” 2 - 
i” Gominiadiondé: of: the: Genéral Land Office dated August - OB 1008 4 


i holding for cancellation. the homestead entry. of Elizabeth Suvery, = 


made June 17,1910, for N. 4NW. 4 4 Bec: 9, T. 16 N., ‘zB. UE, M se cael 
- Lewistown, “Montana, ‘land district. . : aca 
., It appears that, the ‘entiywoman. died: on oe 18; ‘ton. oe ae | 


- July 1915; her surviving husband, J oseph Berger, ‘subraitted five- 


ae year final proof on. behalf of the heirs, and on the following day. the . : as 


a receiver ‘issued ‘his’ receipt’ (No. 1509974) for the final commissions _ ae 
-...($8)-and “the. testimony fees ($1.50). Final certificate was with- 
~~ held at.the request of the Chief of Field Division. On December 14, 


1921, ‘proceedings. were: ‘instituted against. the entry on five chargés ae 
es “preferred bya ‘special, agent—(1) that: entrywoman was not quali- 
_ fied to make the entry, (2) that the entry was made at the instance 
and for the use and benefit. of Anton Schafer, ‘(3) that the entry- - 

- woman had not established residence on the land, (4) that. the heirs | 

2 of: entrywoman had not: cultivated the required: area, and'(5) that 

the heirs of. entrywoman had not. perfected the entry i in good faith a 


; but for the use and benefit ‘of. Anton Schafer. 


An answer. was. filed by Anton Schafer, in. which. a sealed the: 7 - | 


7 charges and alleged. that the: land: had been: transferred to him: in — 


good faith. A hearing was had on March 8, 1922, before the local © Ae 


Z - officers, who, by decision of April 25, mie recommended that the a =: 


a entry be canceled. , 


The ene were ‘{nstitnted nudee an. ean enen of ae _ 


. proviso to section 7 of the act of March 3, 1891 (26 Stat-, 1095, 1099), he ; a 


a which the: Supreme Court of the United ‘States 3 in, Thomas: J. Stock- 
ley e¢ al. v. United States (43 Sup. Ct. Rep., 186) held is erroneous. > 
‘Tn the case cited, Stockley had submitted final proofon a bome-| 


os, . "stead. entry, and the receiver had issued his ‘receipt: for the final =~ . 
commissions and testimony fees. . Three years © Tater proceedings fe, TR 
against the entry were instituted: on the charge’ that the- land was. ~ 


“ tmineral in character, being chiefly valuable for oil and gas, and ‘that 


BP 3. when Stockley made his final proof he knew, or, as an ordinarily on 
ee "prudent man, should have known. this. fact. . After a hearing, the «= 


se ae ae - register and-receiver decided in ‘favor of Stockley, but the Commis- — ae 
eo sioner of the. General. Land Office reversed the decision and. held the ©. , 
entry for.cancellation. On appeal, the Department by decision of = =~ 


July 9, 1915" (44 L. D., 178) ‘held that unless Stockley consented’ to 


aie 4 accept a patent containing the’ provisions and reservations ofthe act 


- of July 17, 1914 (38 Stat. , 509), as to oil and gas, the entry would 


: le canceled. Meal motion: for rehearing x was. denied 1 by departmental ae - io 


cca | 


“G@ : 
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fs Jas of August 26, 1915" (44 Ti D. , 180), aid on Faas 21, 1916, oe ote 


the ‘entry was canceled, Stockley having failed to ‘consent to the 


a acceptance of a-restricted patent. Thereafter a suit in equity. was 


. brought by the United States against Stockley: et. ale, by which: ae o 2 ; 
_ decree was sought adjudging the United States to be ihe owner of the. ere, 
land, enjoining all interference therewith, and requiring the defend- = 


ants to account for the value of oil and gas extracted by. them there- 


from. The. case was taken to. the Supreme. Court. of the United va eee 
States on appeal from. a decision. of the. Circuit Court of Appeals for oe 2S 
Mies. . the Fifth Cireuit: (271 Fed., .682).: ws ae 
The: following is quoted from: the: decisibin of <i Supreme Court oS 


. é (48 Sup: Ct. Rep., 7 (186), rendered J Ja anuary 2; 1923: 


= The defendants contended. that. the: Commissioner of. the ‘Generals Land Office = 
and the Secretary of the Interior were without. authority: to. entertain ‘this: ~ 
- . contest because prior. thereto full equitable title had vested in. Stockley - -and - 
he had become: entitled to. a ‘patent by: virtue. of the: provisions ‘¢ of Sec. T. of the iy. <3 
- Act of March 3, 1891, ¢. 561, 26 Stat, 1095, “1099, ‘That section, sO far'as 7 
necessary to be stated, provides: | 


“That. after the lapse of two: years. from: the: Ae of the: issuance of the: ~ | 


receiver’ g receipt. upon. the: final entry. of any. tract. of. land under the homestead, oa 
timber-culture,. ‘desert- land,’ or. pre-emption laws, or: under this act, ‘and: when 


- there shall be no pending contest or protest against the validity of such entry, | 


the: entryman. shall be’ entitled. toa patent conveying the land by him entered, 

and ‘the. same | shall be: issued to ‘him; but. this proviso:shall: not. be construed 
to require the: delay. of two years from the date of: said ae before. the chen . 

of a patent therefor.” , eh , pees | : 

The. court below rejected: defendants’ contintion;' wolding, that. Mies receipt ! 
issued to Stockley was | nota ‘receiver's receipt upon. the. final entry’ ‘for the 
_ reason that, in: the view of that court, a final’ entry could not: become effective 
until the. issuance of. the ‘certificate Of. the register: In’ other | words, ‘it was: 
the opinion of the lower court: that in order to ‘constitute a final entry. within. . 
the meaning of the: statute. above quoted,. there must. be an adjudication upon 

the prom and the issuance of a final certificate, penaena nes an | ppprral : 
thereof. : - : : 


We think the’ latiguaze’ of the statute taoeK nét . justify this: éonclusion. “Te. se 
must be assumed that Congress was familiar with the operations ‘and practice 


‘ of the,Land Department and knew the difference between a. receiver's: receipt. 


see and a: register’s, certificate. These papers serve different purposes. One, . as 
‘its name imports, acknowledges the receipt. of the. money. paid. . ‘The other 
_ certifies ‘to the payment and declares that the claimant on presentation of the... -_ 
-. certificate to the Commissioner. of. the General Land) ‘Office shall’ ‘be: entitled eo wtee 
toa patent. ie od nee Oe aa oe eee 
“The evidence shows. that prior to the passage. of. the statute, and. thereafter ae 7 eo Pa 


a | “anit: 1908, the practice. was to issue receipt-and certificate simultaneously upon... et 


‘the submission. and acceptance of the final proof and payment. of the fees and er Saige 


ee commissions. In: 1908 this practice was changed,’so. that the’ receipt. was issued ee! 


~ - Upon. the. submission of the final proof and making. of payment, while the cértifi-. a (Bee, ek 


-eate was ‘issued upon ‘approval of -the proof and this might be at any time 


s after the issuance of the receipt. ‘The receiver and register act independently, gee AT, 


—_ 
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the. former: dione ror authorized to. issue. the: receipt and the latter ‘to. sign 


the certificate. The receipt. ‘issued to. Stockley was after submission. of his ° 
proof and payment. of all that. he was yequlted to pay under the law. No. cer- er 


_ tificate was ever issued by. the register. 

| It is contended by. the Government that the’ receiver’ S Sane named. i in: the 
‘statute should be. restricted to a. receipt: issued. simultaneously. with. the regis- 

% ter’s. certificate after. approval of final proofs, and that, after: the change of. 

_ 1908 in the practice of the Department, a receipt issued before such approval 


"does not come ‘within the. Meaning of the statute. ; Such a receipt, it is eon- _ as 


(tended, obtains no validity as a. ‘ receiver’ Ss. receipt upon the final entry" until 
after the’ proof.has-in-fact beén examined and approved." 0.950 5 


We can not accept: this conception of. the: Jaw. A ‘change in the sraction: of 7 _ : . 


- _ the. Land Department manifestly could: not. haye the effect of altering the mean- 
ing of an act. of Congress, What the act. meant. upon its passag ey it continued . 


to mean thereafter. ‘The. plain provision is that the period of limitation shall es 


- begin to Tun from the date: of the‘ issuance of the receiver’s receipt: upon the | 
_ final ‘entry.’ There: is no ambiguity. in ‘this langauge and, therefore, no room. © 
- for. construction. There is ‘nothing to. construe. The sole inquiry is -whether 


the receipt issued: to Stockley falls within the: words. of the statute. In Chotard ate 
v. Pope, 12 Wheat., 586; 588, this Court defined. the term entry as meaning: “Phat -* 


| act by. which an individual acquires. an inceptive right to a ‘portion of. the 
" unappropriated soil of. the country, by filing his claim in the office of an: officer. 


known in the.leg islation of several States by: the epithet. of an’ entry-taker, and : 


7 corresponding very. much in his functions: with: ‘the registers of land offices, : 
under the acts of the United States,” -It-was in this sense that the. term ‘final - 
. entry’ was: used in this statute. Having submitted. to the proper. officials 
proof showing. full compliance with the law, and. having. paid all: the feés and _ 
commissions lawfully due, ‘Stockley: had: done everything which the law required | 
on his part and became entitled to the immediate issuance. of. the receiver’s | 
~ receipt, and this receipt was: issued and delivered to him. No. subsequent re-. 


™! 


ceipt. was, contemplated or required. “From. the date of the receipt the entry 


may. be held open for the period: of: two. ‘years, during which. time. its validity. 

_amay be contested. Thereafter: the entryman.:is entitled to a patent and the 
in express. command of the statute is that ‘the same shall be. issued. to. him? an 
| Lane v. Hogluna; 244. U. Ss. 174; Payne ie _ Newton, 255. U; Ss. 488. | 


; a ao ee ee 7 
“The action . the Golmisione. of es deeae ‘Land Office, therefore, in. | 
directing a. contest. against. Stockley’s entry three, years after the issuance is 
him of the receiver’ 8, receipt was unauthorized and void. | 


Adopting the interpretation: given to the act. of 1891 “by 4 the ; 


‘Supreme Court, it must be held that the proceedings | against. the ae 
entry of Suvery. were unauthorized and void. ‘The decision appealed - 
from is reversed, and final certificate. and patent.» will, issue in due es 


course to the heirs of the entrywoman. . | 
~The rule announced ‘in Veatch, heir of Natter; on a velenving (46. | 
fe ‘D., 496), so far as in conflict, and in Cornelius. wilhe et al., on. - 
reheating (0 L. Ds, 188)5 will, no Tenge: be followed. Se Fs 








a : Bovey, First Astistond i Secretary: 


~~ 
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UNITED. STATES 1 we CENTRAL PACIFIC RAILWAY COMPANY. 


“Decided March . 1928. 





" Practton—Aprnan—Ovmtoras—Connnissione oF THE GENERAL ‘Lanp. Once: : a oe . 
“Rule BL: ‘Rules. of: Practice,’ “which: declares. that: decisions. of. the local. ‘officers: eee —S ae 
~~ shall,. with certain. stated exceptions, become: final “upon failure ‘of. any. party ee sa 


nee > hee to. appeal; aid. not: change. the: ‘long. established. principle’ that. the Commis- ee 7 : : | 
a2" sioner’ of the* General “Land ‘ Office’ is not, precluded, in'the absence of an 2°)" 


“... appeal, from reviewing the decisions of those officers and taking ‘such action: pe Oe ae 
oo as the. interests: of the: ‘Government, require ; nor did. paragraph. 43-.0f the. (0-8 0: 
eae instructions: of. February. 26, 1916, making the Rules of: Practice applicable Vigeag * 
2 a tO! appeals 1 ‘thereunder, modify: the ‘Commissioners ‘Bowers: and duties in og ee, 
ae © Derapmaennas Dectstons Crrep ‘AND Appumeo. | ae Gog: oe eee ee ee 
Cases: of Morrison: Ve “McKissick (5 Teed, 245), Southern 3 Pacific. Railroad ee 
- Company. Ve: Saunders: 467 L. _D., 98) and: Rice De ‘Simmons aa Le ‘D., be eee 


" eited and ‘applied: 


~The Central Pacific: ‘Railway. ‘Compaiye haa: Speed: ‘from, a oy boty 


ie decision of the Commissioner, of the General Land Office, dated De- | a 


~ cember 8, 1991, ‘holding for: cancellation from List No. 83, serial — ee 
 09884,. filed D December: 93, 1916, the S. 4 and: Ss} N. 4, Sec. 25, v ah net 


NG RB. 90 gui M.D. M,, ‘Carson City: tand district, ‘Nevada. 


“On January 29, “1918, ‘adverse proceedings “were ‘directed: aa ie ree 


: - Commissioner : under: the: circular of February | 26, “1916 . (44 ED 
57 2)5 on the ‘charge ‘ “that the land is ‘mineral 10 character, contain- | 
ing valuable deposits. of gold and silver.” ‘Hearing’ was held,-and on 


December: 16, 1920, the. register and. receiver rendered: their decision, es 


finding that the’ SE: oe and. Ss: ne NE. : are more valuable for mineral - 
than for agricultural: purposes, and recommending: that’ title thereto _ 


~remain-in the Government, but’ thiat the @ railway compen: be allowed : . : | 


ge to retain’ the’ Sw: dand 8. + N W.. 


os The company appealed and the Sir ritacar. thereupon rendered aie 
; “his decision, finding that: all: of the: Tand involved’, was: mineral. hoe 
oe Tt is: “contended! that ‘the: ‘Commissioner erred: in. reversing the. ee 


ae decistot: of. the: register. and. receiver - with: respect” to the: SW. ¥: and — . mae - 
8° Sok NW.4, asthe: Government. had ‘failed- to appeal. from. their eG ae 
Soe decision, and under Rule 51 of the Rules of Practice : (48. GD. 246, 
od 255)= : when: a party fails to: appeal: fromthe decision of ‘the. ‘register ‘ ee 
- oo and. receiver: in. a’ ‘contest, case’ such’ decision is final’ and will not be. Soe 
idee disturbed except incase of. (a). fraud: or gross: irregularity, or (b). as 
ae "disagreement between: the local officers. It is further: ‘pointed. out. Ss 
that: ‘paragraph 14 of the. circular of. February 26,1916, provides. - oe Se 
that’: eecee thereunder: will ‘bs.  poverned: byt the Rules. of ae oes fee 


: ey Binlite oe 
4 : 
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Ee oF 


- Phgeaddiig’ inatituted: on ‘charges: preferred by! Acicmmnient: eg a 


< A gaatattves have long ‘been: governed by special instructions. The) 250° 


a first. instructions in ‘the reported land. decisions are. those. of. May. Bec. - 


~.  L, D,, 867,369), provided that— 


paar oer agents: are. not required: to. file appedils ‘from decisions adverse: to to the re 
Fes | Government nor are. they: expected: to file: briefs-in any ease. : ee 


7 1884 (21. D.,807 ra which make no provision swith. respect to: ar 
by the. Govetnniant:! The instructions: OE: Noverber 4 1895. eae — 


And: in the later’ ‘circulars: of February. abe 1906. (34 Ls De 9, 7 i re ; 


es erik ‘September 80, 1907 (86 L. D., 112, tis), and January 19. Noi oe 
me iete” (80 T./D:, 458. 459), somewhat similar Provisions were. made, ae 
hoe mentioned containing: this. language: Ae ee ey ee 


a 218: “Appeals or briefs must, be filed’ “under the: rules. and: ‘served: ‘upon: a the |” es 
a special agent in charge of hearing, and: when land. is in al ‘national forest, upon 
~. the proper. ‘District: Assistant to the’ Solicitor. of the: Department’ ‘of Agriculture, fin 


eae ~The: special agent will’ not file: any. appeal. or brief unless. directed to, do. 59! : a i 
a PY: this office, or the chief of field. division. ° : | 


‘The circular’ of September’ 4, 1915" Me 1 DE -360,. , 368), ‘with. ee 
- respect. ‘to! proceedings initiated By representatives of. the | Forest ae 
~ Service. provides: an a - oo ee ae ee “e 


i “That the Department. of eee shall. ‘Hot, be “required to take formal : ‘\ 
vo appeals from decisions of Tegisters. and. Tecéivers. | a ; 


In the revision of the instructions of Je anuary 19, 1911, cone 2 on 





ee . the circular of Hebmiary 2 26, 1916, » Spa, now. in. n force, paragraph | ; : 
“ete 1B was. modified. to. read: Re a ee eee ae ee a 


Appeals’ or briefs, if, filed, must Be! in accordance. with: ‘the: ‘rules: ‘but. ated 


= ‘tot. be. served. upon’ ‘the. chief of. field. ‘division. OF: Government. ‘Tepresentative: ae. 
in charge. of hearing. oa . eee , Bae, fee, 


. This obviously. refsig to. opal oa biiefs byt the LEO ‘and: | 7 


: anes provision was made with. espert to. o: appeal by. represmneatives of 4 
~~. the: Government... a ee: ee Oa es 


The long established. rule that Goverananit representatives + were re not: ed 


3 » a i? fe iagagee! OE aes agen. The oe I ae? S 
. to Stata at 5 


a required. to appeal: from decisions’ ‘of the. local: officers was. based. rs : 
|. fundamental principles: of’ ‘public’ land law. The Commissioner. eso 
es charged by. law. with the: administration: of the public lands, under the 0°. 

| ror : e general direction of. the’ ‘Secretary. ‘of the Tntérior..: He is charged”. bs 
“0 withthe issuance of patents, with the: determination of the character! Pe 
es p08: lands, and: the question. of. whether the } provisions. of the applicable : a , 
ah laws. have been: complied with. Decisions of: the: local: officers. are90 
advisory only, and even in private: ‘contest. “Cases, where. their > ie 
ae decisions. are. made. final. in. the absence of. appeal, such: ‘finality: fps 

. *  Silectivg, only. as. to the rights: of the. parties: as between. themselves, , . 

- and does ‘not. affect. the rights. of the Government, ‘or preclude. the” oe 
Commissioner, regardless: of ‘any appeal, from. reviewing. the record oe 
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a ee as. t0° ‘thé. lie or r the tacts and taking ae acon. therein: nests 


So the: interests ‘of the Government require. Morrison. #. “McKissick. ean 


7 Rice We ‘Simmons (43. L. D., , 843). 
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st in cases. of. this kind; 


and’ the changé 1 in’ ‘pinerapl’ 13 was 5 t Gia ail siganetiol! of. ioe 


bela purpose of requiring. that they be filed. Ge: 

_ Rule. 51 of. pieces is | not. applicable to the’ Government in -pro- sir 

the Coneigicnce ‘did not err in considering the entire record when ae 

the ¢ case came before him. SS, oo 
ee On: the merits of the appeal it is fourid: ‘that the onl ‘pista | in 

: the concurring. decisions of. the ‘local officers” and the Commissioner a 
3 as to the mineral character of the SE. 4 and S. €. NE. 4, Sec. .25, and - 
the: ‘selection’ will ‘be canceled to. that. “extant ‘With. respect to the 2 


eee L. D., 245) 5 Southern Pac. R. R. Co. oF Saunders (6 Le ‘D., ak eae . 


>» Tt was: not ‘the: intention in’ the: adoption: of the instructions: a - 
ee ‘February: 6, 1916, to: » depart from the ractivg- based ‘on. Proper fo i 


i 3 fications j in’ that iain were e for the purpose, as. “atatad 3 in nthe: Com a : 
: ».- missioner’s letter. of submission. of. February by 1916— ee ee ee 


of . of eliminating as ‘far as possible the special agents of this s office as i proseeutors ae : 


othe: filing of briefs. or appeals by. the special. agents and not for the ae - 


, 2 2 SW. } and S. ‘£ Nw: ‘4 the evidence does not warrant. a mineral - oes 


oe classification, and the’ Department concurs | In ‘the: finding of. the oe 
~ Jocal officers: that: those tracts are. nonmineral, The. Commissioner’ Ss oe en 
Fa decision i Is reversed # as. 5 to. said lands. ries oe ee ae ee 





a om AND GAS PERMITS ‘AND. ‘LEASES: on LANDS: IN y OLANOMA ee 
SOUTH. OF THE MEDIAL LINE OF RED ‘RIVER, a 
oF ee ee oo. ne =. "Tysrructions. 
CRO ee hae Se eis - [cirealar No. 876.) ee ee ene 
~Deranriter OF. THE, Se 

es ee he og. Guweran Lanp. One ie — ns: 
oe ee | Washington, De es » March %, 1928, a ane 
ae | Racism 4 AND ioe oy Gea os eee oo ee 
x Gute, Seon 





Youur, attention, is called to tha } provisions sof the | ate of foe on 


aoe Pity March. 4, 1923. (Public No.. 500), entitled.'An act'to 9. 


| a authorize . the Secreta ry 





of the. Interior to. issue. ‘to. ‘certain persons — ee 
sand. certain. corporations permits. to explore, or. ‘leases of, certain 


ae - lands that. lie south. of. the medial Jine of the main. channel of Red. ee 


ee is m upended. Te 


River, in. Qishoms, and. for: other, purposes.” *, oA apy of the et ae 


= ms 165 — _ DECISIONS RELATING TO THE PUBLIC. LANDS. 7 - [von Ea 


The ‘Repulations Congamnitig Oil and: Gas: Pormits, and’ Leases,” 


pees as amended’ to: October 29, 1920, Circular’ No. 672 (AT L. D.; 487), 00 
>.) gontains the departmental instructions under the act of February. Po ee 

| .o8 25, 1920 (41 Stat.,.487), and they are hereby. extended tothe act 
: of March 4, 1923, SO: far as. applicable. | - Attention’ is called. to the. eras 
fact. that. not. more. than. 160 acres: may be’ ‘granted by Jease or per- 
_ mit to any one person or: corporation,: except: where. two or more. — 


a claims. have been. assigned , to one. person or corporation; ‘in: which 


: 4 fe event’ the assignee: is limited to. the: amount, of his: assigned - interests, : : : 
but not to exceed 640: acres. _ The following, supplementary instruc- a4 oe 


| _ tions are issued: - aa 
1. The ‘application. for : an ol iid: gas ‘prospecting permit, o or foe a 2 


eee lease, must. be filed in the United States. Tand. office at: Guthrie, Okla- ae a 

~ homa, between the | opening hour of March.5, 1923, and the closing ee 
~~. hour of May 83,1923. . The application must. be: made under ‘Oath '-. 
ioe “and the. ‘supporting papers certified or. under oath. as far.as smeces- 


a sary. and practicable... They: ‘should ‘Specifically. include the fol- 7 ; 
' > lowing, and such additional matter as may ‘be. of: assistance, in igs e. 


oS a8. ; a 
ee. (a) ‘Bxnct. déecription. of the ici. ole ‘for ‘and: dies; acreage. ae 
.. thereof. . If the land is not: embraced. within: the plat of an official. 


- tablishing | the right to relief: 
wie, Application: Co ee oe ee 
(a); Applicant’s. name cana headcuarters | nddees oe | 
one BY: Proof of. ‘citizenship of applicant, by. affidavit of Sack fact, 
| af: native. born; or if naturalized, by a certified copy ¢ of. the certifi. - 


-eate of Hattiralization ’ on the form provided for use in. public. land -.: 


| ‘matters, unless such’ a- copy: is already. on files, ise a corporation, by , 
certified copy of articles of incorporation. | 


(ce) Whether the. application. is for: a seus ¢ to ‘Brocpact, for. al a i 


? er gas," ‘or is for a » lease based on a - substantial oo. of oil or. 


| "survey, its: boundaries must be located by. an accurate, instrumental, : 


~ ” metes-and- bounds, closed. survey, a. ‘point. of which must be: con= Poa 
Poon ee nected with: an established ‘corner of the approved public-land cs 

ee Ney. fronting on. the left bank of Red River, in Oklahoma. A dias 
ae gram of: each river: -bed location: will be. laid down upon a copy: Of so ike. 
ee De official “ “Map of Disposals. of: Lands  Bordarihig Red’ River,” oe 


pete which will be furnished for the purpose. oe 

an” “(ey Bhs respective: interests and the tiature ‘and extent thereof, re A 
| es . of the:applicant: arid all who claim with or through hira.. en eo 
: oA fy A full statement of the facts. and a historical": résumé of the een 


| Ss : a8. aie which it is “asserted: Te must be ‘Spooifieally ahoen on what a A 
| § date the © applicant or ‘his: predecessor in ‘interest. initiated ¢ the e rights ee 


he OT _ DECISIONS: RELATING To THE. PUBLIC LANDS. 469. ge ee 


honey i eae which thé. claim for relief i is s based and the full. oe 


ae . of such initiation... 


oo et g) A maltament of any + Hitigation that he ee ‘may be involved." a. 
ae ae an and of all adverse. claims Bemg asserted for the Jand or its DEO: ae ee 


Pes ~~ . duction. 


oe ee (A), de itemization and description. of all croroeneat fade by : : = - 
tg the applicant: or. his. ‘predecessor in. interest, and: the. dates during | Ge: 


oe: which they. were made, together. with. a map. or. sketch showing their . — ae 


~ Tocation. Full details of the: nature, aan, and. date a any, dis- oe a 


- Ppa of oil or ‘gas must be shown.. 


AL): Statement. of all interests being held 0 or applied for under cr this ~ Ae - 


| fs “act by. each applicant. © 


(7): Agreement to ‘Depot. the inspection: & or. to furnish copies of OE | 


at all records having a bearing on. the application... 


oe Detailed’ statement. by months of ‘all. past. ‘irodiiolipn' up: deo i’ ae 
ar sdate of filing the application, giving. value of the prodneo. and. to. oe 


oe whom. disposed. 


C. An incaaditoaal: ‘quiteliim’ ‘abed i io. ‘the United ‘Stnéss of the ae 


= involved land. from: the applicants. and. the claimants of record; 


“D. Authority: of any, representative’ of an individual or. corpora: ee 


oe tion to act. i i 
oR A certified socklist. a the sbplication:i ‘is oe ‘3 an associa- 
tion or. corporation, showing name and address and number of shares" 


of each stockholder, together with a statement: as to the citizenship | od 


es of the s stockholders. ane, eld will be retained i in the confidential | 
» files, 2° Oe 


Je en A cartified eo a tof title brought ean to. the date of ihe ap- a 
: plication, which must. be. filed within thirty days after application. . 


. The: application, (A). ‘and. ‘the supporting papers” (B to D,. ee - : 
: clusive) must be filed in duplicate. ‘Only one copy of the stocklist = > 
and the abstract of title should. be. filed. & bond for the protection of: fe 


’ the: oil. strata or deposits. against improper. methods of. drilling. and — 2 


| operation need. not. be filed at time. of making. the application: for an ’ Sus 2) 


permit. or- lease. 


Qe Applications, ‘so J fax as: = ali should re prepared ay eo ng 


oS viewpoint that lease or permit, if issued, will be granted to the claim: ee | 


va a ‘ants. of record; if any -of these are not ‘brought into. the application, LC 2 . - 
“ott, bherr. absence. must: be: explained - and the fullest evidence presented 9 0s 


oo that they can not. be brought ; into the application. Protests willbere-- 9S 

ea _ ceived at any. time. up to the. issuance of permits or leases,. but neither ae. 
eae protest nor.a notice of intention to make application can’ be used — 
0a the basis of an: application. : A full.and formal application ag indi-. = 


oe -eated. under paragraph A above must, be. filed within the stated ‘sixty- . = - et 


ae - day period, but the supporting papers may be filed within a Tencom:, 


= able t time thereafter if. se oper. 2 reasons for. the delay a are. shown. ae eS ce ae 


ne Be ase’ 


. ee tion prior, te, the announced date. ee, 


= ee _ pECISIONS tba ‘To ore poste TANDS. - Hote ae 


3 ‘Applicants shotiia’ ‘note that. ‘under: the. tertis ‘of: hia! net the : oe a 
| _ following conditions are. ee to > the i issuance: of a a permit ee eo 


3 Ree 


(a) “That t thé title't to 5 the oil and: gas” is: in 7 the United States. 


Bea ee (b) ‘That the lands lie south of the medial line of the. main chansiel ial = a 
oe ot Red. River,. Oklahoma. a coe 
. “(e)- That. the lands were claimed and f poseesod. iy the c applicant ee 
one or his predecessor ‘i in interest prior. to February 25, 1920. ee 
- dy: That such. claim and pores oe Bre to. February a5, 1920, ee a 
| was i In good. faith. oe, ~ 
igsthes “¢ e) ‘That’ oxpénditurad were bande. ‘upon ‘die land and with reason Poe 
= able diligence i in an effort to. discover: or to. develop oil or. gas. : a ‘: 
and 4, “The act states | tae That after: the adjudication ‘and. digpdaition, of. ot 
: all’ applications - under this: act: any” lands: and. deposits. remaining | 


a 7 “unappropriated and. undisposed . of shall,. after date. fixed by. order ~~ re 
of the: Secretary of the Interior, be disposed of in. accordarice with) 


| ~ the provisions of. said act. of ‘February, 25, 1920: a _ Due notice. ames. 2 


“accordance. therewith ‘will be given at.the proper time, but. until Hae 


a such. notice is given. no application, can be received. under said act ee 
of. February 25, 1920, nor -will any rights t be © sequined by: any, goon oe 


| Wausaac Serv, 


= ; Co ommissioner.. | 
ey as 7 4 : | 
| | Huseer 2 Wous, . : 
ee “ Pustie No. 50087 Coxennss,. : — i = | 


ee a, An Act To ‘guthorize the Secretary of the interior to} issue to certain. per ersong. | a 
~and: certain corporations permits. ‘to explore, Or, leases of, certain: lands: that BPs oo 
“lie south of the medial line. of the main chantiel ¢ of Red Rivet, in ‘Oklahoma, ai 8, = as 


and for other: ‘purposes. | 


Be tt ‘enacted by “the Sénate’ and: “House. oF Representatives Poe ie. “United an | 


pes of America in Congress: assembled, That the: Secretary: of the Interior is ay : a 
hee hereby authorized to adjust. and: determine the’ ‘equitable claims of. ‘citizens. of 


the ‘United. States, and domestic. corporations to lands. and. oil and gas. deposits ne : 


7 - “belonging to the. United ‘States. and- situated south of the medial line .of, the 3 e | tog 
: pie main: channel! ‘of Red River, ‘Oklahoma; which. lands ‘were claimed and possessed tae aoe 
a in- good faith by such. citizens. or. corporations, or their’ predecessors: in interest, “) =~; - 


weg prior to February 25, "1920, and. upon: which: Jands expenditures: were. made ine er 7 


oe good faith and with reasonable diligence in an effort to discover or develop oil. 2 
sigs or: ‘gas, by. issuance ‘of permits, or leases to those found equitably entitled thereto. eee 


‘Src. 2. That applications for. permits and. leases under this Act. shall be. made aate aa 


eee : : - tothe Secretary’ of the Interior, and shall be made within: and not after: sixty. 2 7 ss 
ee days from and after the date that this Act becomes, a law. | ‘Leases : and permits -° : ie Ss 





ae “inal locators or original-claimants and their. successors in interest: 

















Ce Lee Saray: ~ ete aS mie ee, : . + rt. % 
: ve 


fae? < Este my 


is ip aah a8 " DECISIONS . ‘RELATING TO THE ‘PUBLIC TANDS. eee ee Cause 


3 inder this ‘Act. may. be ‘granted’ to: the. assignees or sticcessors' in. interest of thes. ee 
oe original: locators. or ithe. original: claimants. in. all cases: where: the. original...) 2 
ol“) locators ‘or. original. claimants have. assigned’ or. transferred. their: rights, Bub 
ot when. leases. or: ‘permits. are ‘granted: to: the: assignees. or ‘successors, in: ‘interest Of 4 ee 
tre the original locators:-or original. claimants the said. leases and: ‘permits shall be 20 


subject: to: all. contracts,. not contrary to Jaw: or: public poliey;. between: the orig: oo hee 


In ease of: conflicting. claimants: for: permits: or: leases ‘under. this Act, thes ok Te 


oo Secretary of the Interior is. authorized to. grant. permits. or leases to. one or. mmo. ee ie 
” oe them.« as shall be deemed. Sue ee oe 


= “leases, or paella to. any. ‘one: person’ o or. sorporatlon: “except j in ‘those cases. tiie ee 

- two, or- more’ locations: or claims have been assigned to one person or corpora~ 
oo. tion, and ‘in such. cases not more than six hundred: and forty. acres: ‘shalt. ‘be. Rae 
eG granted by: leases or permits’ to any: one ‘person. or corporation.» 


SEC. 4. ‘That: ‘each’ lessee:, ‘shall’ pe required. ‘to: pay..as royalty: ‘o ‘the: Guid ee oe 


to’ the person. Or, corporation, to. whom: may. be ‘granted: a lease: ‘Of the’ land on 


- "- which ‘said. oil and; : gas: were: “produced : ‘Provided,, ‘That. the: ‘Secretary: of the 
poe e ; Interior. is. authorized. and: directed to. take such legal steps. as may be necessary a ees 
and proper. to collect. from: any: person: or persons. who shall not be awarded:a..” 
: “permit. or. ‘lease: under. this; ‘Act. an. amount equal: to’ the. value oft all: ‘oil and: gas. : es 
| "produced by. him or them from any of said lands: “prior. to: the inclusion, of: said ue 


S a tion: ‘purposes’ “or: “unavoidably: lost . ‘and: ‘except. other “reasonable: and oe te 


eit States an amount equal-to the value at the time of production of 124: per centum eed 
sa Lon: all: oil: and gas: ‘produced: by: ‘him prior to the: issuance ofthe lease; except Olli. Shee 
or gas’ used: ‘on the property: for ‘production: purposes or. unavoidably. lost teands. 2 
—.  shall-be required. to. pay: to. the United States a'royalty of not less than’ 123 per ar 
| -.centum of all:oil and: gas produced by. him: after. the issuance of the lease, except eee 
“ @il'and:gas-uséd. on the property for production purposes or unavoidably fost. 
-: Of the proceeds of ithe. oil: and ‘gas: ‘that have been produced or: that may/hereafter 9 
ve be produced: by the receiver: of said property, ‘appointed by the: Supreme Court. he 
"+ of the, United :States; 12% per centum as: royalty. ‘shall: ‘be paid. to the United’... 
ee ‘States, and. the residue. after: deducting. and paying the: expenses of. the. litigation pao 
c incurred by the: United States: and. the expenses of the. receivership: ‘shall be paid 


~~ allowances. ‘for: the expenses . of: production: Provided: further, ‘That. of | thes. ce oo es 
meen Ss SO collected, ‘124. per centum: shall be. reserved te the: United States. de ie e 


4 ; interests may appear. 


eone - SEC.. “De: That: ‘except : as. ‘otherwise. piovided fierein the’ ‘applicable: oe ee ay 
< z of ‘the Act. of Congress. approved February 25, 1920, entitled. “An Act to permit. 2 





“* the mining of coal, phosphate, ,oil, oil, shale, igas, and sodium’on the public,” 
rae domain, ie shall apply ‘to the leases: and. permits. granted: hereunder, including” - ae ee 
"the provisions, of. sections: 35 and: 36. of. said: Act relating to the disposition of o. 
_. Loyalties: Provided, That after. the adjudication and disposition. of all. applica- i 
tions -under ‘this ‘Act’ any lands and deposits remaining unappropriated.and© 0... 
= _undisposed of. shall, after’ date fixed by order: of the Secretary of the Interior; . ors 
aes : be. disposed. of in: ‘accordance with: the provisions. of: ‘said. ‘Act - of February* 25, 7 a, . 
a ES 1920: Provided. further, That upon the, approval of: this. Act the’ Secretary. Of 
_ ote”. the’ Interiot. is authorized to take over and. operate. existing wells on any.of ©0001). 
raw such’ lands pending the final disposition of-applications for leases and: permita,00 0 oS 
sand to utilize‘and expend in, connection ‘with ‘such administration and operation 9 au 
eae BOR much’ as may be. hecessary of. moneys heretofore, ® lmpounded from a past, PEO: ae ae 


ee Te a o _ DECISIONS, ‘RELATING TO THE: PUBLIC LANDS, Seiwa Fo 


ie 


ey duction’. or ‘heieattet: reared: and upon” Bert ‘diteposition. of. applications: for. ae 

a and: the issuance ‘of leases. and permits,. after deducting the ‘expenses: of. admin- Sat Be fa 
ae ao istration: and ‘operation and ‘payment. to the United: States -of..the. royalty: herein aes 7 
ewe “provided, ‘to. pay the: balance. remaining. ‘to .the ‘person: or" ‘company’ entitled a ee 
ao thereto: And ‘pr ovided fur ther,. That out: of. the 10° per centum: of; pmoney : here-. ; ee oe 


6 at after received’ from: royalties: and rentals, under. the’ provisions: ‘of ‘this. “Act: ‘and’ : a 
nea _ paid into. the: Treasury ‘of - the. United. ‘States: and: ‘credited: to. “miscellaneous biases 


| - . receipts, as provided by” ‘section’ 85:of the said-Act of: February. 25," 1920, the 2 oF 
apes Secretary of the Interior is authorized. to use-and: expend: such« ‘portion. as may — : oe 
Ct a DS required: to pay the expense of administration, and: ‘Supervision: over. b dnalsce be ea 


- and permits. and the products. thereof, eae ee ee ae 
° os SEI: 6. ‘That: nothing - in: this: Act: ‘ghall: ‘bs “constiued®: to. interfere. ‘with. tne oe 


ee by the Supreme Court of the’ United: States, through its receiver or — eee 


| receivers, -of any part. of ‘the lands: described: in ‘section: L-of this “Act, nor 10! 3. Pe 
| authorize. the Secretary. of: the. Interior: ‘to: dispose of” ‘any: of said. lands or ‘oil. 


= - or gas deposits involved in litigation: now ‘pending in: the: ‘Supr eme ‘Court: of the.” Pe 2 
| ae States, until: the. final Aisvosition.. ‘of. ‘said: brovetding. The. pues see, 


oa wells on: said. lands, ‘shall. not. pecan effective ‘until the. said! tanidi: ‘shalt: a. i a | 
ec by, the ‘Supreme: Court. of. the: United : ‘States, discharged. from its: possession: oe m8 a 
oe And. nothing: in ‘this. Act: shall’ be construed’ ‘to interfere’ with the’ jurisdiction, ee 


_ power, and. authority of the ‘Supreme Court of: the: United States:to: adjudicate. ae | 


es claims: against its: said. receiver, to: direct the: ‘payment. of. such: claims: against © a 
: . the said receiver as. may. be: allowed. “by. the® said.’ ‘court, ‘to. settle ‘the said) 0” 


*'yeceiver’s: accounts, ‘and to continue: the receivership until, in dueand‘ orderly ~~ 


|. -eourse, the same may be brought to.an.end. ‘The Supreme Court:of the United Ss 


Be - . States : ‘is hereby: authorized, upon: ‘the ‘termination. of the. said: “receivership, — a 
>. which. the: Attorney: General’ is her eby directed ‘to, apply: for. and securé at the © 


a earliest practicable date, to. ditect. its. receiver'to pay to. the: Secretary of the te 


kg = Interior: all. funds derived from oil. and gas: “produced from lands. of. the United” 


— - be. administered : as: in: this. Act provided... Lae knee 


oe ‘To a ALL. a Cpe a os 


os ows: alee 


States’ that may at’ that time remain in the hands of: the: said receiver; and 


when. said funds shall be: paid to: the. Secretary of" ‘the: ® Interior the: same mesial ao ‘ 


“Ske. T: ‘That. the. Secretary ‘of. the” Interior- is: authorized: te: prescribe. the . ae a 


| ~ necessary: and: ‘proper rules. and. regulations. and to! Go: any: and’ all Guings neces-. ve oe | 7 
: “sary. to. carry out. and. accomplish the: purposes of this SActs eae oe os oe a — 


"Approved, Mareh 4, , 1923. : Poe ae a Ph cake ety 2 ye Shee 





as 


= - RECLAMATION ‘PROJECTS_RELIEF TO WATER. a a see 


_ SION: ACTS or ’ MARCH 31, 1922, AND FEBRUARY a 1928, 
* Raoutamons. 4 os 


-Deramwcest or THE a Tatrmnion: | 
oe - RectaMaTion Smirox, 
"Washington, Dz Gs, M arch. 7 1988. 


we The relief. act of Fanch a1, 1922 2 (42 Stat, 489), reads as at - oS 


‘Be ‘it enaeted ‘bir the porate ‘and House: ‘of ‘Represeniatives. « of, ‘the. United . 


"states of. America, in » Congress a ‘assembled, ‘That where an individual water, user ae an 


~ 








i aches ee "DECISIONS. RELATING TO. TEE ‘PUBLIC. LANDS. = eer) Cas 


ce - “Sor. individual | applicant) for. a water? ‘right! ‘under. ae Federal: irrigation. project oe = Pe 
~~ constructed. ‘under : the’. Act’ of June. 17,1902. ‘(Thirty-sécond - Statutes,’ ‘page. a ae 


"888);° or: any. Act:amendatory. thereof’ or supplementary : thereto; igs: unable’ ueon oe 


a pay any. construction charge’ due. ‘and: payable in the year 1922" or: ‘prior ‘thereto, 0 

oS phe: Secretary of: the ‘Interior. is’ ‘hereby authorized,. “in his’ discretion, to extend ee | 

: “onthe! date. of payment of any such charge for a period: not’. to exceed: one ‘year’ - 5s 
. from December 31, 1922: Provided, That. the applicant for. the’ extension: shall. ee 
“first” show’ to. the satisfaction of the: Secretary: ‘of. the: Interior bya detailed = 
ae | verified statement of: his-assets and. liabilities; an actual ‘inability to make 0 


payment at: the time the ‘application is made and’an apparent ‘ability: to: meet . res 


oe the deferre(| charge when: the: extension expires ; -also. in cases. where water: for. 2 oe ad 
oo. “itrigation is available,” that: the applicant. isa: landowner. or’ entryman: whose. ce, 
. i land against which. the: charge has: accrued : is: being actually: cultivated: “PrO= Ee a 
» -pided further, That-similar relief in’ whole or in part. may‘ be: extended: by the. ee eS, 
ere Secretary. of: the: ‘Interior toa: ‘legally: organized. group: ‘of. water® users: of: 7 ee ea 
“*“. project; upon presentation: of a sufficient:number of individual showings’ made pee 
eae accordance with the ‘foregoing. proviso to‘ satisfy the’ Secretary of the In- 
'.%, terior; that such. extension: is ‘necessary : And provided: further,That each = = 
/ charg e: SO. extended: shall: draw. interest: at’ the. rate: ‘of 6 per: ‘eentum. ‘per annum — Ee ere: 
arene from its due date in lieu'of any penalty ‘that may ‘now be: provided: by law; but... 
ae 3 in” case. ‘such | charge is. “not ‘paid: at. ‘the: end: sof.! “such’ extension: pened “any ve 


: 3 : ~ from 1 the date: the 2 chaige 1 was: originally ave the same as: ait no: extension B had . : Se 
Ss os been. ‘granted... Mee ae Lies “sh ee ee 
} “Swe; 2: That’ the emery of: ‘the  Interlor: ‘is. herchy- aitthorized, ine “his: “dist ye 


cretion, after. due investigation, to: furnish. irrigation’ water on: Federal ‘irrigad-. 0: | 


tion projects: during: ‘the: irrigation season: of: 1922 to: landowners. or. entrymen — . 

“- ‘who*are in: arrears for more ‘than one’ calendar‘ year in the payment of. ‘any ay 

".. operation, and ‘maintenance: or construction charges; notwithstanding: the pro-. 
visions of section 6-of the-Act: of: ‘August. 18).1914' (Thirty-eighth, Statutes; page 
“- 686)": ‘Provided, ‘That’ nothing in this: section. shall be construed to. rélieve: any.” _ 


peneficiary hereunder ' from. ‘payments: due: or penalties thereon required: by said Pa 


: Act? ‘Provided further, That the relief provided by. this. section. shall be extended © : ; 
~~. only to-a’ landowner or entryman: whose: Jand: against which the charges't fave: oe 
a accrued is: ‘actually. being cultivated. ° pee eas i ate ore 
ae De ‘The relief act of. Febrotey& 28, 1998 , (Pablie No. 454, 2 2 Siat, os 
ee a reads. as follows: ee 


Be it: enacted ‘by: the: Senate aa House of: Represintanives: of. ‘the ge Co 


ms a States’ of. America. in. Congress assembled, That’ Section. ale of the ‘Act. ‘entitled: 0.5" : 

. @An Act to” authorize. the Secretary. of ‘the. Interior. to. extend. the time for pay- eee 

| _ pa ment’. of: charges- ‘due ‘on ‘reclamation ‘projects,. ‘and ‘for other. purposes, Relate Be 

ee. proved: March: 31,: 1922, is” -amended ‘by: ‘striking: out ‘the words. one: ‘year?’ ns . 

: ae where they appear: in: . such section : and Inserting in. lieu thereof the. words ' os ‘two. ae : ve 
years.” a . nS - | 


‘Sec. 2. ‘That the eccrcey of. ‘the Interior’ is. authorized, in the 3 inanner a. ta, 


“uyect to the’ ‘conditions. imposed by: such “Act of March‘ ‘BL 1922, “to. extend = Bode fe 
Oe fora. period not exceeding two years. from. ‘December . a1. “1922; ° ‘the: ‘date: of ee 
oe oo Sang. payment: of any charge the date.of payment. of which has been: 4 extend oe oe 
ee under’ ‘the: provisions of section: 1. of such. Act... ob 3 se 
ao SEC. 3B. ‘That every. charge, the. date of. payment of: hich | is ‘extended. under : 
a er ae provisions. of: section . 2 of this. ‘Act,. ‘shall. draw. interest. at the rate. Of lig 
AD per c centum ber 3 annum, from. the date from which. it was ‘80 extended | in ‘Hew 





Lee 


Ae aT "DECISIONS. RELATING. To THE, -PUBLEO TANDS.. a. ee Bote 


a © - of: any r penalty: that may. now: be provided by. law, ‘put. in’ “ease: any wanes (ee us 

_ "not paid: at the’ end-of the period for which it is. so. extended any ‘such penalty 026 
oom shall attach. from. the date the. > charge: was: “originally. due,. as, it no- Peau ee 

oe had been ‘granted... oo 

cee Src. 4, That séction. 2 of such Act of Maren 1, 1922, is ‘ainended, ty striking - ee 

Se out the words.‘ se ‘season. of. 1922 . where: they: appear: ‘in: ‘such section and by. ee = 

+ serting, in:lieu’ ‘thereof: the. words. “seasons of 1922 and 1923. eka ae ee oe 


Seo, 5. That. ‘where an: individual water user or. individual: ranplieant for’ os me 


ae ate right. under: a. Federal. irrigation. project: constructéd or. being: constructed gh oe 

- under the’ act of June‘17, 1902: (Thirty-second Statutes at Large, page 888), or > 

oe cay. act, amendatory: thereof: or supplementary. thereto,. is. unable tto pay any. * 
oe construction. or. operation: and. maintenance charge due, excepting operation. and?" os 
eee Maintenance’ charges. for drainage.on the Boise,- Idaho,’ project forthe year ~~ 

oe 1022, OF: prior thereto, the Secretary. of. the: Interior is Bereby | authorized dp: coe eas 


Po ‘charge of the jand ‘of such: ‘water. ‘user or eppliae ‘anid: ‘to , distribute. such ae te ae, 

oe “cumulated: ‘charges: equally. over: each of the- ‘subsequent. -years, beginning: with ee 

Ren the year 1924, at. such: rate. per: year as. will: complete. the. ‘payment. during the oF a Mey 
ve “remaining — years’ of. the: twenty- year® period, of: ‘payment of. the: original eon 
ore ~ struction: charge: ‘Provided, “That. ‘upon such. adjustment: being: made; any: “pen? eae = : 
_.;-alties: or interest. which ‘may: have accrued’ in connection with such unpaid :.- 0°... 
~~ construction and: operation and maintenance charges shall be canceled, and in ©... 
Hew. thereof, the: amount. ‘so. due, and.the: payment: Of which is hereby. extended, oe 
“ ---gshall draw: interest: at thé rate of 6-per centum. per annum, paid, annually. ~.-. 

. | from, the time said amount-became due-to: date of payment: Provided further, * 


‘ That the. applicant for the: extension: ‘shall. first show. to the satisfaction,:of the ~-- - 


ee: ~ Secretary. of the: Interior: .detailed. ‘statement - of “his: ‘assets and liabilities. and : i 
ae actual: inability. to make paymett: at. the time’ of the. application. and: an ‘apparent. eae ee 
' ability:to meet. the: ‘deferred: charges. in 1924 and subsequent years: And pro-. en 


_ | wided. further, ‘That in case thé principal and interest herein provided for. are en" 


a not: paid. in. ‘the: Tnanner. and at: the. time. provided by: this Act; any penalty. now | oe 


provided by: Jaw. shall, attach from: the date the- charge was’ ‘originally: due: | Meee 


And: provided further, ‘That similar. relief in whole or-in. part may be. extended =-° 
Ooo by. the? Secretary of the Interior to. a. legally. organized: group, of. water users 
oy ot ‘project,. upon: presentation of. a ‘sufficient: number. ‘of, individual. showings a0 Pe - 
tay - made , in, accordance ‘with the ‘foregoing proviso to satisty the ages of a es 
mh the Interior that such’ extension is necessary. | : : ies tae 


3. Scope 0 if the Relief Law. ~The two acts will I togethier - jeloried : ae, 


; ae tbs ag the relief law. This law applies to all Federal ‘irrigation — oa 
AG “projects” constructed. or ‘being constructed ‘under the. reclamation oe 
ae “law, including the’ Mesa: division: of, the, Yuma. project in Arizona, 9° ~ 


“but does not apply.to projects being: constructed: by. the: Reclamation |” ye 


aS 


ibigicd 


CAM SR ait ge " 


eo ‘Service for the Bureau of: Indian. Affairs. ‘Tt is temporary legisla- 
ee tion necessitated. by conditions on, some; projects, and perinits. three a. 
> classes of relief, to wit: (a). Extension of time of payment of con- 9 
_ “struction charges due.i in 1922. or prior | thereto to. any date not ‘beyond che 

be - December: 31, 1924; (by: the. furnishing of irrigation water during - 2 
ane » the season of. 1928, ‘notwithstanding a. ‘delinquency.’ of more than one 
ee ak yest i in the poyuient of any. ‘operation, and maintenance ¢ or Fonte a oe 
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“naintetiahce. oad construction: chatges. for’ the. ‘year. 1999. and ape oe ze 
_ Bereto, over. the. period. covered. ‘by the’ remaining. ‘construction: ing. ee. ee 
~stallments, in’ those cases - -where: the water ‘users. are ‘unable ‘to’ pay” oe 
~ such ‘accrued: charges. on. or. before December 31, 1924..° A-specific = | 
| ~ exception is'made‘as to operation and: nisintenancé. drainage: charges eases oe 
“on the Boise project’ under: public: notice’ dated February: 15, 1921.. pte ee 
4, General Policy of the United States. —The ‘continuance :ot: the". te eee 
a "Sppesarit! Federal reclamation plan is dependent: upon’ the collection: DE 
fa’ oe water charges under. the liberal terms. of the reclamation: law. “Goode i 
_ policy, and’ good ‘faith both: require that.so far'as ‘possible repayments ee 
to the Government: be: not. unreasonably postponed. ‘Those water “9. 
users: who, have’ credits and assets ene it ensenably, possible: for ny ae 
SRE be, expectod to. do So. PA the: same tine, ‘this i theasure: will bee ees 
- applied sympathetically for the benefit of those. fot now able to pay, © 0. 
but sho. are e-exerting. themselves to reclaim their lands and. to neaEny oes 
s guthierized i this law; may] on expactia: because aiieoeastul oes: es aes 
~The experience . of tHe Reclamation ‘Service. has. demonstrated’ that. = 
oe individual industry: on our, projects. is not always’ rewarded =~ ee 
with ‘success, and. that: even: the. hardest of- labor: andthe closest, Of: om 
| application, will not overcome a defective plan. of farming. “Applie fo: 
-éants for relief will: therefore be required. to show. the. plan. of farm-. OES, 
ing: they. are following. and. if. ‘the plan is: defective, they. -will- ‘be, Ue: 
advised. to. change. it, and: the. nature. of the relief: ‘given will, ‘depend es 
Anbealy: upon. their. cooperation: in this: matter..The law. does. NOt > 
contemplate the: indiscriminate er anting of ‘relief, ‘but: care, will be ® 206 
‘used to treat, fairly’ all deserving cages. «The. ‘question of leniency . 00-8. 
~ will be considered from a. practical: business: standpoint. and ue the a ee 
~ best. interests both of the Government. and of. the. water users. oe eee 
meee Delivery of Water:in 1923. —Section 6of the act of ‘hagast 13, ge EAs 
, 1914 (38. Stat., 686),. provides. ‘that. no: ‘water shall be: delivered. tor ee 
oo wey the lands of any. water- right. applicant. or. entryman, who shall be 3 Wee 
arrears for. maore than. one calendar year in. the payment. of. ANY. ake S 
-pedlamnabion. charges,. and the. effect, of. ‘section - 4 of. the relief act: oe 
oF ebruary 28, 1923, is. to ‘authorize the. Secretary of the ‘Interior, in see 
“his: discretion, to waive such inhibition -for. the. year, 1993. In: other — 
Satds; during, the season of 1923, the. Secretary is authorized 3 in. ‘his Sy 
--diseretion,. to. furnish: water to those in. arrears. for. more ‘than. one. 
- -ealendar. year as. defined. by. departmental. decision. ‘of May 94. 1916 ee 
_ Reclamation Service. Circular’ Letter. 564). ‘No. extension’ of time a Re Os - 
in: payment. is. provided. for, under this section, and the. penalties fOr 3 8, 
"nonpayment as recited, in. ‘the: reclamation law, continue, to” run’ until ae ee 
- the s sum. or: sums s due | are e paid. Se ee ee a ee, 


oe > 
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Be ‘Shon Entension. oF: C. har ges: 2nder sections: 1, 9, ct 3 ot the ee 


ae pallet act: of: February: 28, 1923, the: Secretary. is: authorized, in-his <0. 
eo. discretion, and under: the donditions: and: limitations set: forth below, ee. 
-  to-extend: the: date or dates: of ‘payment of all Ora. portion of the. con ees 
~. .- -struection. charges due in 1922 or: prior years.: Under these sections 16 as 
ys such. charge: can be extended: beyond December: 31, 1924, and. all. such’ ee a 
oe “charges: extended: will. draw. interest’ at the rate of 6-per centum ‘per eae 
annum from: the “time. they. ‘originally - became’ due and payable., 

_. However, if unpaid. atthe end of the extension period, all penalties eon 


de - provided by: the. reclamation law will attach from the.original due. 


a Te date. or. dates. . “Under. the sections. referred to in this paragraph, no. oS . : 
ee extension can. 1 be. made of ‘any, perenne and maintenance pc eharge: of oy ee 


in mre any 3 year. ° 3 ae : eee 
Te Long Botenston. ae Chagos ta a case. ae ‘the. alief. ‘da!’ fe 


ae ‘goribed-3 in. paragraphs 5 and’6 hereof. would be insufficient, the Secre- ss oe A 
ear - tary is authorized: ‘under’ ‘section 5 of: the relief act. of: F ‘ebruary 28, a tes 


x 4993, invhis. discretion, to: distribute the accrued: and unpaid. charges a 


< oy for: 1922 and: prior thereto, both ‘on account. of: construction and of © oa 
oper ation and: maintenance, equally over. each. of the remaining” con- 


2 struction: ‘installments. * “This is: the: only section of. the relief. law 


© under: which operation. and maintenance charges may be exten aa? 


= Such penalties as may: have accrued - upon’ the charges extended under 


we this section will be canceled and: all charges. extended will draw inter- - 


est. at the rate of six: “per centum per. annum, to. be. paid. annually 


ak . from the original due date to date of: payment. . ‘Tt-is important that 


ie » all applicants for relief under this section: havea ‘clear understanding ae bc 
of the interest. provision,. for. the: reason that while the old. penalties — 


will be canceled when ‘the extension is. ‘permitted, the. delinquent — | 
~ char; ges will. continue to. draw interest’ at SIX: per centum per annum 
until all of such. delinquency has been’ ‘paid. . This section’ also ‘pro- 2 


re vides that upon failure to. pay any installment as- extended. or the... 00” 

: inter est’ thereon, all penalties as provided by the reclamation law will. JiP- 
a attach to. ‘such installment. from ‘the’ original due ‘date: “Operation » a ae 
~~ anid maintenance charges for drainage: ‘on: the Boise. project, Idaho, 
as “under public notice of February 15, 1921, are excluded from the is Dei fa 


: efits of. this section. - es oes 
Be Who Are Qualified to dio for Relief The Hibéeal terms ‘6f. ee 


ee ‘the reclamation law are’ ‘intended to- ‘provide homes: for - persons “who: “os -)- a 
oh Teve by. farming; and only those whose lands aré actually being Cli can, 
ee vated are ‘eligible to receive ‘the benefits: of the’ relief law.’ - This, none 
ae y 7 : : however, does. not. mean that every irrigable acre ‘of each farm. must 2 i ae 
oe aie. cultivated, but. that i ina general : way. ‘the farm. must’ be. under cule ff 
ee or = tivation, AS. a general rule relief will not be granted to nonresidents oe 
ee of the. vicinity. anda as: to a held. in 1 terianey. An oe to ae oe 





- a oe _ DECISIONS RELATING. TO. THR. PUBLIC. LANDS, ee See 


ae rae as ‘to. Serene is. sraaide. in,the case ‘of those: lade in. Part: Tr of. ea 
eae the Mesa division. of the Yuma. project. in Arizona, for which water: 0°00 0 ut 
ee ae is. not ‘yet: available; the: ‘construction charges | against. ‘the: Mesa: do 
vision Jands: may. be: extended ‘but. not..the: purchase. price. forthe eee os 
ee lands... A: further. exception: to. the general rules’as: to residence: and ad a al 
at cultivation may. also be: “proper. where: serious illness: or. death: Ania 
Dt aes family,. or. some. other. good: reason has compelled some relaxing Of eee 
oo. ‘effort. on the part: of the. owner. Each. application. swhich relies. upon’ oe. oo 
uch a claim should be: carefully and. per sonally investigated by. the = 
oy ae project manager. and. full ‘report, made thereon: ihe: sFequereinenis: Of: aa 
ee - this: paragr raph. apply, to-all three classes of relief. reer, ae ae 


9. Who Are Entitled’ to. Relief. —The: Secr etary is: author cod te” oe | 


ae extend. charges. only: upon a. satisfactory. showing. by. the. applicant. 8 
.™.. that he is actually unable: to make. payment at the time theapplication 
oe is made. and that there + is a, reasonable likelihood. of ‘his being. able to ie - 
es make ‘payment when. the. extensions: expire. Both elements: must. be Lage ; ae 
present: in. order to. satisfy: the requirements of the relief. law. : Se eee 


_ other. words, relief’ may be given:to: an. applicant who. shows he ee eee 
a unable: to now:pay a. past- -due: charge, only: in ‘the: event: of his being oo 

able to show. a reasonable. expectation’ of: paying: the charge at. a-later 

~ date.': : When. the water. ‘user 1S much: involyed by. reason’ of : large 


508 ‘financial obligations carrying heavy. rates: of interest, it will ‘be diffi-- 


cult. for. him: to: make the. necessary. showing as ‘to. ‘apparent. ability os ae "et 
to: pay vat: a. later’ date, ‘unless’ the applicant’s: creditors. will: make Pr 
~ some concessions .by:: way” of extensions of: principal. and. reductions a 


: eC of interest, at least. as to obligations past: due: "In all such’ cases. the _ ee co 
- applicant. should solicit: the: cooperation : of: his: creditors, and” ‘the “> | ee 
o _willingneéss ‘of: the. creditors to make: such extensions and. ‘reductions i 


: will:be. considered 1 in. determining the ability: of the ‘applicant. to ‘payee, oe | ae 
the: water ‘charges ata ‘later ‘date.  Coricessions made, by‘.a. creditor - a 
te must: bel in writing, signed and acknowledged by the creditor. Where 


faa at appears “fromthe showing. made: that: there isa ‘reasonable ‘expec-) > . ee ? 
"ve tation: that all: delinquencies may be met on or before December 31,000 
coe oy 1904e-the: relief. described in’ paragraph: 6 hereof will be appropriate. eee 

Poe Nite longer extension described in: paragraph 7 hereof will ‘be granted 
; ae only: in: those cases - where’ the. financial. condition of the applicant, oe es 
ae when considered: ‘in: ‘connection’ with the total. amount: then: ‘due, is... oo 
> such that he may: not ‘reasonably. be p Stpedal to overcome ° his delin- : ee 
oe ~ quency. within the shorter eriod. ee ae he 


a geese excess: 2 Holdings ‘ithin’ ‘the: ‘Timnit’ GE Ge , established by. ee = 


a reclamation’ law for such reduction, and no relief. will be ; given'toa. 0 
es |) person. who: is: holding for aD. unreasonable time | an excess, area: in ed ee 
ee violation of the Jaws. Pe ee ne ner re nae eee 
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eee ee “th ae “of Band: Thoigh the’ ‘Reclamation Serortee: lee project PE cents 

Eek a “ manager is authorized to make available: the services of the Reclama- > 
oe » tion, Service, and. the owner may: Hist the. land he is willing. to sell, 
es stating the phe and. terms. at: which he i 1s willing to. Cs of it. arn 


es Tasonables a formal: instrument, authionsainge ‘the’ proj seb iShoger: oto 
ee to sell may be executed ‘by the landowner.’ A. form’ for: this pur- oe 
eee Pow. will be provided. upon requisition. by the project’ manager.” oe 
S19: Procedure: by Applicunt.—Every. person ‘who ‘desirés to obtain at 
a as any of the benefits of the relief law must file ‘an. application with: the — 
project manager on the form. (7-298a) provided for that purpose, 
This: form has been’ ‘prepared’ for the. purpose of. assisting the apphi-- oe 
~ eant'to present essential facts upon: which the Secretary may exercise 
|. the: discretion: demanded by. the law. ‘A’ full and. frank answer to 
a “each. ‘question. propounded: should. be. made. “Each applicant should ae 
.. state definitely the nature of the relief desired and the particular ee 
oa “paragraph. of these regulations. under which it is sought, and’where 
> Yelief'is applied for under paragraph 7 hereof: the applicant. should 

recite fully the conditions and circumstances that make payment im: - 
 possible-within the shorter period’ prescribed. “The application. may. 
be. supplemented by. any: additional showing, provided same is sub- 
os mitted in the-form of-an affidavit: - The form: (7-298a) may-beused °°, 
ooe by. land. purchasers: under: Part. I of the Mesa division of the: Yuma. oe 

a project’ in. Arxizonas: questions: not. applicable. being: modified orde-. - 

- Jeted.. ..A. supply. of. printed: form. of: application: willbe’ provided 

ee. ‘upon requisition by. the: project. manager. Preferably,:the applica-. 
tien should ‘be: presented. i in. person. at. the: ‘project. office: by. the:applic. 


cant, and: if, delivered. otherwise. it must be with the ‘understanding, See 


except in an. unusual: Case, that: before. action: is: taken: thereon. thes: 

: ae applicant. will if necessary: appear. personally’ to be questioned: rela- ke 
poets ive, to the statements: made in the application. - S - “ eae 
eee. Procedure by United States. —if: necessary, the projest: ee ee 
a ager, or some person. delegated. by. him, shall personally: confer with. a ac 
et __ the. applicant . as to. the statements set, forth. In: the application, and eS 

te etiaahe a every case shall compile. i in. the form ofa. statement all information eo 
kc practically available to him. bearing. on: the. assets.‘and liabilities: ‘Of 2. Te. 
eh Sse the: applicant, the. extent to which he has cultivated his: farin, his. per- ee 
(oss. gonal and. actual ability. or. inability to pay: the: charges ‘due, and hig 780°. 
Se probable. ability to pay the: same at.a later. date. The statement should gee 
_ v.. show where the applicant is residing and what, if any, other business ee 
co "he may ‘be. conducting, and with what success. “Bach application, with Ok 
eee the. ‘statement of the project manager, will be submitted. to the: ‘board. > aan 
of directors of the local water’ users’ association, or irrigation. ise pe) 
i oe ee ‘trict, for’ its’ ‘investigation, ‘consideration and. recommendation. Bole coo 06 
a ee lowing action DY such ga the ‘application w will be. forwatded j ae we 
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~ final; in-all other .¢ cases the: application shall be x referred tg the. 6 Secre- Soh 
faay: of. the: Interior for: final: decision. ):9s Fe eee 

“14: Relief to. ‘Organized’ Group of. Water Use sers. 2 Relief. ander Pig aes 
"paragraphs 6 and 7 hereof. may be" granted to.a. legally. organized a: 





~ The ‘necessity for such relief must: appear from individual showings meee Ss 





_petormondation: of he! proj ‘ect manager. Tn cases. -whete the: se) ni ror 
- tally ‘approves, ‘the. request: of the: applicant; his’ décision: shall: De 


group of water. ‘users, | such as: an irrigation district: ora’ water: ‘users’ mS oO 
“association. having. a ‘contract. with: the; United | States. -covering™ the | a ae 
group payment. of. water charges, or. desiring to. make: such. contract. °°: 


made upon the regular application: blank. However, a special appli: Se eae 


-eation must: first be made by the organized gtoup of water. users | ene 


noe © through the project manager, chief engineer, and director, and. each ee 
Re a ~such- case e will: be, handled by. itself as ‘differing. ¢ circumstances 8 Wars oe 
ee tant. ee es Ee a 





eee 5 Director, United States Reclamation Service, ee 
Approved: pia oe efoto gh rast mS | 
woe |  Hunser Wonk” ae ee Caper ge oe Soy aan 
a, < Beoretaty oe the é Interior.” we cee ee eas eee a eee 








"HENRY I BEAN. oe ne es 
| Cae ; Decided March oe 1928. S ‘ ae oo | 
ae a *Rerarscin—“Unearnica | Lanos—Putosases—Inora i Tiber Bi Le . 

ms _LINQUISHMENT. oe ee eee St a a ee " 

“he ‘special: ‘repayment provision in. “gection’ 2. of. the diet: of. Merci 3, "1885, an 7. 
a ‘is. applicable. to ‘reimbursement ‘of. full as: well as. partial ‘payment made ene 
aa or = by. a. purchaser, ‘of: Umatilla’ Indian dands. after. failure to ‘obtain: title. be- oo any . . 
ae ee “ease of inability’ to fulfill other requirements. of the act, if. the: land has. Cease oe 

soe ee : : “been. resold and. the: purchase: price paid by. the subsequent purchaser. ; ee Ces ai 

| Debatwaenivzar DEcIston CITED. ‘AWD HEL NOT IN: Pornr.. ee ee ten iat ee 
ce “Case “of William 1 B ‘Barnhart, tae L. Ds, +8), : cited: and held not to: ‘be S controll ay 


cat ere 








3 yient! of inne in. , aovetalty to Eh: Todians reciditig upon: ihe ae a 
| “till Reservation and ‘for: the sale for. their. benefit, of Eee fe 





tts is siherca provided that. a  pakehaser of any ‘of said lands shall cee aoe 
"entitled to poreliaees 160 acres: of untimbered lands and : an. a eldtonal ae 


| purchase Price of untimbered Tands at the time of F purchase, 0 one- ie ee ae 





- ws ae 


os a section 2 of said act | for the, reason that there was no 0 failure to pay me ~ e 


5 oe 


Said section further provided that 


ee No! ‘patent shall issue | ‘until all” payment: ‘ghalk have: been’ made: Yana on: ihe . - 
SS “failure: ‘of: any: purchaser: to: make any’ ‘payment’ when the’ Same ‘becomes. due, the. ae : 
. Secretary: of. the’ Interior. shall cause said: land’ to “be. vagain offered . at public. aes 
es Or, private. sale} and if. said lands’ ‘shall sell for. more: than’ the | balance UCTS 5 
3 . thereon, the’ surplus, after, deducting SRpENSES, shall be Bald. over. to ‘the first ee ie : 
8h purchaser: See 7 | Phe 
oe On August 15; 1909, J judge Heme 3 oe Bean: rial Umatilla entry sor cre 
pcre © Tots 5, 6, 7 and 8, Sec. 955: T.EN,, R. 82 E.. (antimbered) and SW. res 
ee GWE 1 (timbered), Sec. & buee 8, ‘R. 35 B., W. M., 198.46. acres, Lae 
ie ~- Grande, Oregon, land: district» “The éntryiman paid for the landin’ 
ae ‘full, his. payments consisting of: three installments, August. 15, 1902, ee ees : 
. ~ August 15, 1908, and August 15, 1904. The entry was. canceled on ea 
finale f relinquishment September 91, 1912.: Tt had been’ held. for cancella- 
_ »,-tion by Commissioner’s letter of July 6, 1911, upon the ground that «9, 
ae - entryman: had not made proof . on. the entry. In ns of the’ eae 
affidavit was. filed stating— <u ee ee ee ey eo ao 
ye “That. ‘after making said entry. and before completing residenos. of. one year ea - a 
oe “he. was. elected. in: July,. 1904, as. ‘County. Judge. of Umatilla; County: and. -quali- vas ee 
auec - fied as. such. officer ; that. his. ‘duties required him: to: ‘remove to: the. county, seat, 
a te which | he. did and that at, the general election in. 1906: ‘he was again. elected as: ee 
ee circuit. judge; ‘that he subsequently. qualified as same ; “that. in 1910 he resigned Peet a 
>. said. position | and: was. elected as J ustice ’ Of the ‘Supreme Court: Of the State oo ee 
i  of° Oregon ; ‘that’ ‘by reason of: his. ‘official position it: is Recessary ‘for him to Se ee ae 
»-Feside at ‘the capital ‘of. the’ ‘State, CP eet Ret ae oe 
“The. said decision of the Corimissioner.. was poverssd. by ia ee 
er merital: decision. January 25,1912, and applicant. was allowed. 30-days ae 
- «from notice within which’ to tale steps looking toward submission 
ee Sok proof. . “By departmental decision: of May 3, 1912, entryman was. 
ake. allowed. one. Year, after the expiration. of his official. eee Co 


‘canceled on : pelinguishimnedit as stated. - ee Ba: 
Seer ae On: November 12, 1921, oN udge Bean. filed i apetiidbien’ Yor ‘petlind. Secs 
eee of ‘money. ‘paid by. him. in ‘connection with said entry. and repaymient: : aoe r 

oe is fet S under the. ‘Provisions of said act: of. March 3, 1885. oe eens 
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OS uted in one e year and onecthird.£ in Avie years, , with fi interest é on che: dis ae 
ferred: ‘payments ‘at: the. rate of 5..per.cent.per annum and: shall pay ie 
the full ‘purchase’ ‘price of timbered: lands ‘at the-.time:of ‘purchase; oe 
oe Mthabe before. a patent: shall issue, for untimbered. Jands’ ‘the. purchaser: . = ai 
Pak ia _ Shall: make falistactory. Ervot. that. he: has resided pont the, cera 7 


: _ cultivation. we es ‘ Saye Bo a ee oe 


Bay otebee eee 
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oo 


os a “pstaliment? ‘of: he purchise: price ind that. even. though: the. 32) a 
: a = _jJand has. been resold. and paid for in full the special repayment pro- / ae 
ox . vision in. said. section 2 is not operative to afford repayment: where e Se 
S : oe - the full purchase: price. has been paid and the. entry is relinquished 
a in Hew of: compliance with the citing. the | case. of William: FE. Nee 


/ Barnhart (44. L; D., 8): « | ee ee 
; ~The ‘Department can. not concur in x the Commins S: achont “Tt re A 


is believed that said act of March 8, 1885, which: by its terms'isa 9 

De special’ repayment statute, does. not: fimit. the ‘Tight of: repayment. roe ee a 
that. class of applicants.who had made either one or.two of the payeo meee: 
nents: provided. for under the act and who made-default as to. other oo 

oe ‘payments , but: “that: Ja “reasonable - construction. thereof warrants... 

ee. repayment. also to an applicant: who‘ had’ ‘made ‘payment. in. full ee 

for the land purchased but who was unable to perfect’ his claim, pro- =. 

os vided the land was. resold for a sufficient. amount to. reimburse such a 

“payment... The purpose. of the act was to create a fund out of the sale 9. 


OF: Umatilla, lands for the benefit of the Umatilla’ Reservation: Indians __ oe 


. at an appraised price per acre. In the instant. case ‘claimant. paid, 


such price and on. account of. his election: toa judicial office he. was : : 
- prevented’. from complying with that. feature of the act: -which Tee 
4 quired: one’ year’ S residence. upon the land, his’ judicial duties requir- oe 


” az o ing his presence at, the place of holding court... By reason thereof he ? : ae 


was caused to file a relinquishment and thereafter: the land. in ques- . . | 
tion was resold to one. Kirchoff under Umatilla entry 011184, who 


‘paid $258.09. purchase. money. However, Kirchoff. only: paid $8.65 


interest, whereas Bean ‘aid, bey 90 interest. ‘Bean. must, sustain this = 


Joss. of $1.25. . a i 
_ The act of March 3; 1885, sods nee cone any sclaiee a forteitiirs 
of the moneys. paid by’ a purchaser j in the. event. he does. not complete ; 


the entry. by failure to. reside for one year on the untimbered. lands -s 
cS purchased, and in a case. ‘such as the instant one, where a. purchaser . 


fod was unable to. reside upon the land by, reason. of matters. arising after’ — ee 

such purchase, and: after the payment i in full of the purchase | price, it ae 
_» is believed that the repayment. features of said act would clearly con- eee 
oo as template the return to him of, ‘such purchase: money, after. the land. - ees 
. ‘has-been. resold. and. the Indians have obtained for- same ‘the-fulk nS 
ee appraised. pur chase: price through qi. subsequent. purchaser. Clearly i aes a 


ak: . the Indians are not entitled to he paid twice for the same land, and «02 i 
: equity, as well asa reasonable construction of said act demands. roe 


. f Pass less the $l. 25 hereinbefore: mentioned... 
ee | 8151°—22 2—voL 4931 - 


; = ~ payment in case of payment in full as it does in a case where. only a : 
ce. 2) ONG. OF two installments of such. purchase’ price had been made. and are ie 
es the land has been resold and fully paid.for bya subsequent purchaser. ee 


The decision: appealed: from. is reversed: and. Pepsyment: y will I be pre - 
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BIG CONSOLIDATED OIL COMPANY. 


"Decided Maren 18, 1928, 


ot ae Ons AND Gas Lanns—Appricatron—Lnass—Possusston—Recavion. | a: me Lg 
- The date’ of. the filing of the. application, ‘not the date of: the ‘panting of. ape oe 


eS - lease,. determines the time from which the annual.rental begins to accrue, 


_ where an oil and gas. lease is granted pursuant to the-act of February 25, ve z he | 
ae 1920, to an applicant who, from and after the filing of an application. oe 
ae a therefor, has. had- | uninterrupted, exclusive “possession and” use Of the iy ele a8 


a premises. 


3 . Fuwwey, First Assistond Séoratary* pe tee ae bas ie. 
3,4, AOD: August: 4. 1920, application.0 026609, Dorsle series, 1 Was a niade! ok 
By. the. “Wyoming: Drilling Trust. for’ an. oil” and gas. lease. under 9.7) 


ss ‘section 19 of the.act of February 25,1920 (41. Stat., 437) covering g the red 


“dee 4ENW. 4 Sec. 11; T. 33 N., R. 83 W.. 6th P. M.. Wyoming. - a 
: On February 28, 1922, the Secretary. approved a. ecominotidalion oS 


ne i the Cotomissioner of the General Land Office that a lease of the ~~ 
“premises be. granted to. the Big-4 Consolidated Oil Company. The 
~-gaid company executed. the lease ' authorized: and tender ed $80, 
__ characterizing. such sum as. payment: of. the first year’s ental” on i 


7 account: of said lease. te ge 
os By” decision of J: anuary nae 1998, the ‘Comnsnissione? held: that“ be 
: eae the oil and: gas regulations | this lease commenced. and became. > 


- : “effective: as: of the date of the filing of the relinquishment. and appli- bo ‘ 
se cation: ‘for relief. and that. consequently three-years’ annual - rental, >. 


at the rate of. $1.00 per. acre, of the land was due.and payable, ene : 


--made demand upon the prospective: lessee to pay two-years’: addi-. ake 


: : tional annual rental before recommendation would be made to the ; e a 
Department that a lease be executed. ; eee 


The Big-4. Consolidated. Oil Company appealed fromm that desea 


% contending: that as no lease had. yet been eae therefore no rent: coe 
| a] is due until such lease is granted. , 2 


The record shows that. ine Commissioner. Pond that thé iubion a 


sas company. ‘not the original: applicant, its lessee, was invested with - 


; _. the mining title to the: placer location: used as a base for the claim 
for relief, ‘whereupon said company filed supplemental application, 


therein stating that the original application was: filed in’ its behalf — | 


. oo and. that the. supplemental application. was filed’ as a ‘part. of the on . 


| | original. It further appears that, at the instance and request of the me 
|. appellant company; extensions of time were allowed by the Com: 


: < 2 missioner to. cure defects in the abstract of title. * It is thus apparent = 4 : 
co athat the delay’ in the issuance of the lease has been due to. the filing - aoe. 
: ote a defective “application a and tailure:t to ‘Ble, with the supplemental . : ee 
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- - application tie: requisite: siphoning evidence, necessitating indul- Cee ce 


an ue gences: in time in order to supply it. ee 
~The record’ shows that: from and after the date of ihe filing of ie - 





Iso ts en application; the appellant through its leSsee, the Wyoming oe 
|» Drilling Trust, has had uninterrupted, exclusive possession and use 
of the: premises, and by virtue of its application for lease has been a 
Bee free to. exercise the rights. and. privileges: and. enjoy. the benefits that na et 
inure to the lessee. by. the terms of the. lease. The appellants, by. he Fe 
Fe ae applying for. the benefits of section. 19 of the leasing act, and relin- — toe 7 
__- ‘quishing its title to the placer location covering the land, surrendered 
a Se its. possessory right. by. virtue. of such. application, and its exclusive | oe 
-. oeeupation.and use of the land thereafter’ is lawful only upon the 
i assumption that. the appellant. company. could and would-establish =. 
ss its claim that itis entitled toa lease as. of the date of the. application. ee ae poe 
va The applicant. for lease must be presumed to contemplate that the oo." ° 
~ Jease applied for will be granted-in accordance with the provisions 


me of. the leasing act and regulations thereunder. Section 21 (b): of the — a > , 
oil and. gas regulations, ¢ Cireular 672 ce L. D, 487, — pre oe ‘ 


as follows: 


A claimant qualified ander the ‘ahowe: conditions selene to leases. oes | 
to paragraph 2-B of the regulations), is entitled to a 20-year lease from the 


United States effective from the date of filing application for. relief, substan- 


tially in the form ‘pregeribed: in: section’ 1%,. hereof, 7 -WParenthet{cat - - 
data supplied.] _ Tpke se Pet i ae : 

Section 2 (ey: of the lense, eithoneod as sha neue of this applies 
tion, follows the form prescr ibed in said section 17 of the regulations — 
and’ is drawn in. conformity. with the above clted’ regulations, the . 


clause applicable. (47 L. D. , 448). reading as follows: gett, tadngs 21 3 


~ Royalties - and ‘rents: To | pay the lessor, in. advance, pees: with” ‘the 
- date of the execution ot this lease, a. rental of f $1 per: acre bas annum during the | 
continuance hereof, ies ras _ | Of 


The lease in express terms Goi it: is Sontered into’ « as. ae hgh 


Os gust: 94, 1920,” and by the terms of section 1 thereof the exclusive ae et 


: right. to drill for, mine, extract, remove and dispose ofSthe oil. and Gi 


a gas deposits, is granted in consideration of the rents and royalties to ata Be 


| be paid. The: ‘Department In harmony: with the provisions cited has = : 


ae .o established. a practice of requiring a lessee upon the granting ofa a | 
:... Jease to pay the. royalties due the Government. on production, from. 
- and after the date of application. for: lease, according to the rates ~~ ee 
ee prescribed i in such lease. Upon the granting of the lease. the. right. ope 
a : ‘to. PI roduce and dispose of the oil is recognized . as relating back: to.. ao : | 

Pee oe the date: thereof. No reason is. perceived why the correlative duty. 


_to bay. the: rent fixed should not be one from. the same aa 
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= : Upsn ¢ the granting: ‘of the ere the oleae company is. cue ae : 
retrospectively, to the benefits of the lease from its 3 date and | must be co 


oe -Tequired | therefore to assume its burdens. ; ee 
- The decision of the Commissioner. is affirmed, and the record [re ai 


Fe - ; : Apri 13, 1923, 


: tuned Jon ‘appropriate a action hereunder. oes 





“BIG-4 CONSOLIDATED orl, COMPANY. 


eae S aM om rehearing of. departmental. ‘decision - of Match 13, a - 
1993 (49 LL. D. eee) denied. 2: B irst Sank katate, Finney, 7 a 





ns RULES RELATING TO MEASURE OF DAMAGES TO. BE APPLIED ar “ 


CASES OF TIMBER, ‘COAL, ort, AND OTHER TRESPASSES: on THE : 
PUBLIC DOMAIN. Sete Geers gro cs : 
~ " Tsigraironidinal 
" [Circular No. 881.1 . 3 
| Dararrmenr OF TEE Ce 

| GENERAL Lanpd Got — 
| > a | Washington, dD. ce M aroh Ur 1988. 

, Cuters-o OF Fret Deneionee | 
oe Ie inclose herewith for: your. ss foantion® a  phatogeaphis copy Or | 
_ the decision of the ‘Supreme Court. of the United States in Sam W. 
Mason et al. ®, United States, decided J aay: Q, 1928 ‘a Sup, Ct. : 


fa Rep., 200). 


. You will Sbeeee. that ae court gids net the: measure of es é 
a for the oil.trespass involved is within the controlling SnORe: of totale | 
ae legislation, and that. the court stated: oT Si eine Pees ERS: 


- Here, while the suit is. one in equity, the statute ead “each relied ‘upon a 


— haye nothing to do with the. general principles of. equity | or with the federal _ : 
: ~~ equity. jurisdiction, but simply establish. a. measure - Of, damages Vagpleabie. A ; 
a alike to actions at law and suits in equity... . ee en 


‘Hereafter. the. rule of damages to. ha: ee in cases Noe ee s. 


= éoél, oil and other trespass. will, in accordance with said decision, ae 


be fine measure of damages prescribed by the laws of the Ptate I in ae. 
| which the trespass is committed: , > = et 


In view of. the foregoing you will, both. as ‘to: ou petiling! tre es- et . 


a pass cases and. cases that may arise in. the future, ascertain the. Jaws - a 
of the State in which the trespass was committed as to measure of) ©. 


damages, and make your demands for settlement and your. recom- 
- mendations to. this office in accordance: therewith, citing in your re 
oe a. ports: to this office the book.and page ‘of the State statutes and. the ce. 
foe, decisions on, which your, recommendations are based. ee 
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oer : j 


es a Gera is committed i ina State where theresa is no ‘State. ee ee 


a - * governing « such “trespass, t the 1 ineasure of damages will be « as follows: a os 


“TIMBER. 


| aa: na eee is. willful; the full Br ok te a arorae Pa it 
. the time and place of. demand, or of suit. brought, with no de- PO iia See 


See duction for labor and expense. 


Sees 9. In case of an unintentional or ‘mistaken trespass, or an | innocent Y etic te “ea 


| _vendee from such trespasser, the value at the time of conver- oh : Ba 
sion, less: the amount which the vendor has: added toits value+ = 


ny : : 3. Th case of a purchase without notice of wrong from a willful | ee 


me ge oe trespasser, the value at the time of avian “Woodenware Co. 2. mre 
7 ®, United States fod v. S., 422)... ae a 


_TURPENTI NE, 


se aac ee Value of. the eum, and” injury ; done to eee : a 


trees. United States w. Taylor (35 Fed., 484). 


| - 9. Willful ‘Trespass: ‘Value of the product any faeuured, from. ree oo 


7 rude turpentine by. the settler; or any person. into’ whose pos: 
- session. same may. have passed, without credit for labor bestowed ae 
on the turpentine by. the wrongdoer. | Union. Naval Stores ‘Com. fs 


a pany v. United ‘States see U.S. +) 284). 


COAL, 7 7 


fle Innocent Trespass. Value of the eal in, place, before s severance. 
” United’ States. vw. ‘Homestake Mining. Co. (117 Fed., 481). i 
2. Willful Trespass: Full value of the: property. at time of comver- . 
sion; without. deduction for the labor bestowed or expense in-— 
o “curred i in removing and preparing it for market. ‘United States 
Dy Ute Coal and Coke Co. ee Fed. +» 20). i eee 


_ ORES. 


ae "Measure of demiapee is hee same as. in. i thes case ee a - Betigon Min- baa e. 


ing | and Smelting Company. ov. Alta Mining and. Smelting Com- = - . | 
pany (145 U. S., 428) ; Durant : Mining Co. ®. ea Coientes robe 


~ Mining Co. OEE Fed, 166). 


i S Som : aa at . as 


ons | L ‘Innocent ‘Trespass. Value of oil taken, ess amount of f expense a a : 


incurred 1 In taking | the. same. 





. - ; = = a For, prior ‘departmental rulings relating to. ‘the’ measure “of: damages, in. ‘cases. ‘of inno- edie ee Be 7 

“... gent :timber ‘trespass, see instructions of March 1, 1883,/1 L, D., 695, John ‘W.. Hender= 0 8 is 

os) som, 40° Ey D518, Ade 43 L. D., 106, and instructions: of. ; Tune 22, 1915, 44 L. Dy ve 
112d... A aay een Se | 2 Bey os | | : 


oe in accordance with, the above instructions. 


e wat? 
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ee ; 2. ‘Willful “Trespass. Value of the oil taken without cxedlit-o or -dedue- | 


tion for the expense incurred by the Wrongdoers in getting it. 
Mason w. United: States ‘(173 Fed., 135). 
The cases Now. pending 1 in this office t0E. action will be adjudicated 


| Wiuae Ser, | 
ed oe. a ommissioner, 
Approved: | 
“E.G. Fiver, fetid ee ie Skeets: 
Hi inst ) Assistant Secretary. e aN, ae 


"SANDEL Er AL Ve. EW ORLEAN s PACIFIC RAILWAY 00. 


Decided March 1 15, 1988, 


-Ratenoap Goa. — - SerremweNe - ~~ - TRANSFEREE — - vray —Possnsston—Apvmns 


~ Carm—BEstorern. ee eee 5 tha? ae - 9 ak 


“The act of Bebruary 8 1887, confirming the assignment | to the New. Orleans 
Pacific Railway. Company of the grant made to the New Orleans, Baton - 


re Rouge and Vicksburg Railroad Company by the act of. March 3, 1871, gave 
~ the right of: entry to a transferee of an actual settler, occupying land within 


: the granted limits. ‘at the date ‘of the definite location of the road and. ‘re- - 


“maining in. ‘possession - thereafter, and mere tardiness. in asserting. his 
claim. does not esto him from. seeking title , adversely: to the. railr oad com- 


‘pany. 


7 RAILROAD - Grant — - SerimcenT — ~‘Teangrunes — - Emmy — Apvinse Cram —. 


-Lacus—Evipencr, 


Lack of diligence in securing ee dee a to show that. a Seianiene: daim was 


.. excluded -by the act of February 8, 1887, from the confirmation of the 
a grant. to the New Orleans Pacific: Railway Company is ‘not. ‘sufficient - to 


: defeat the. right of the transferee to. make entry, if the. land was in fact em- . . 
braced within. a valid. subsisting claim at. the date. of the definite | location . 


i 


of the. road and continued as such thereafter. | | 


Boney, First Assistant ‘Secretary: a ge y sueae oat 

| ‘The W. 4 W. 4, Sec. 7, T. 5-N., R38 W,L M, ein Bonga 

24 Louisiana, land district, is within the primary ‘limits of a grant made — 
-to the Nag Orleans, ‘Baton. Rouge and Vicksburg Railroad Com-- 


4 &, “pany by the: act of March 8, 1871. (16 Stat., (578), 5: and: was on: ‘March aa = * 
os By 1885, patented to the New. Orleans Pacific Railway. Company, ~ 
_".. successor in interest to the original grantee, under the act of Febru- 

ary. 8, 1887 (24 Stat., 391), after the line of its road had been defi- ~ 

- nitely' ‘located. opposite this land on November 17, 1882, and the |. 


controlling question in this case is as to whether - one ae who was” 


in. possession of and living on that tract at the date of the definite. 


location was qualified. to make a homestead entry, and then intended 


: = . to be the jand under the settlement laws: of the. United States. fa au 


peas, ie Ae lands sepa by settlers at the date of. definite: ae were ee ar 
ier “specifically excepted from. the operation of both these. grants (New cleo, Ges 

«Orleans Pacific. Railway Company, 33 L. D., 324), andjinasmuch = 
eae ~ aS: the act. of 1887 gave. the right of entry to ve transferees: of: such oe 

ee ~ settlers, James EF, “Sandel on ‘February 93. 1895,- filed his unnum- » ia 

vo bered: application to make a homestead. entry fo this. land, and ae 
ee accompanied it by his sworn. statement that: he- had. been residing 
thereon asa settler “ “through himsélf and others continuously | ever ee 
ea che, since the year 1881.” 7 SF ee a oo oe oe . 
oa 2 Later: a hearing | as’ ‘hetwocte Sunder and the ie sieche Se 
| was held, with both antes Erveent at which encase es was 3 taken - a a 


oe. si ‘substance. as follows:: : Lees 
a ‘Sandel swore ‘that the Taha was. a eeitlod: on in 1868 or 1869, a re 
- and thereafter. continuously. resided on by different. persons “antil rs 
_ 1881, when “a man by the name of Goins was living upon” it with .— 
fc his family ; that Goins was a native-born citizen of the United States, 
| about. 45 years old, and had. never. taken. advantage of the homestead 3 
7 laws, and did not own. any other land so far as he. knew; that. there . 
was'a dwelling house, stable and. crib. on the land at. that time, and _ 
; about. 30 acres of it had. been fenced. and cleared, which Goins culti- | | 
_-yated; that Goins continued to live on the land until 1883, when he. 
Co sold i. to Francis Dowden, who cleared: and. fenced three acres and © 
otherwise improved the land, and lived. there ‘until 1885, when he 
— ‘sold his. improvements. to. ‘him, ‘Sandel; that: he, Sandel, has since |’ 
that year lived on the land, and fenced ind. sloared: six or seven acres, . 
~ On-cross- -examination Sandel testified that. he: paid. Dowden $200. 00. « 
for his interest. in the land and improvements ; that he did not apply 


to. enter the land at an earlier date for the reason. that. he was finan- 
cially unable to do so; that he was only: sixteen years. old. when he 


bought: the land from Dowden, and was 26 years of age on Septem: 

ber 26, 1896; that he paid his own money for the land; that his 

~ father was ‘sompletely: paralyzed and unable to. work, and that. he, 

ae Sandel, was the. head ‘and main. support of the ‘family’ when, and: 30. >, 

always: after, he and his. father, mother, and. a. os brother Sige ee 
for moved onto. the land. in: ‘December, 1885. a oi - eas 
Pe ee, “Ree ‘Dowden, 57 years of age, feat Ged: tise he had lived: bout. - — 
tn eee te mile. from: the land 4 since 1861; that: the. land was: first. settled < on in. | s., 
“se 1866. or 1867 by “ae Mr. ieee ” that “in. 1880, a man. by. the name - Ree 
oo o ‘of Brown was living upon: this land: ” that in 1882-83, Goins, who ne 
oo wag 45 or 50 years old. and ‘the toad of: a family, fe there; ‘that 20 
a ‘he did not’ think that Goins had. exhausted his" homestead: Hiohte * ee 
fogs OS or owned other lands; that i in*1888, Goins sold his improvements tO: Oe : : 
E a ye M. Dowden, “who lived on atid cultivated. the land until. 1885, 5 - oe 
when he sold it-to Sandel, who had lived there ever'since and im- 
oe ‘proved and cultivated it, and that Sandel was. looked ae as the we pe 
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7 


ae o ee ée the: family at the. time. he bought hess: improvements ait : Ee 
ee father being an invalid, and his-mother old:and feeble”... 2 


On: cross- -examination. Dowden ‘swore that. Sandel. nae an older” . 


co es ] brother who was a cripple, and not interested in the purchase ofthe oe : 
|  Jand; that “old man ‘Sandel 1s —— all. overs and confined. torn: oo 


= ee hie bed most of. the time. ae : ae 
FM. Dowden. was. introduced as a  ariinbas: sad. taakiflea fide. — 


a tad heard, and fully corroborated the statements of. the other two.” - : 


ae witnesses, aid: that he was over twenty- one years of age and not the 


owner of. any. other land at ; the: ‘time he oveupied. and sold this et : i - c: 


an to. Sandel. a | mee auek 
iy No’ testimony was offered on » behalt - ihe jetted company,: aad = oe 
: Gt In no bb questioned the truth on the s statements 3 of aoe Or his eae 

es oe witnesses. oa : | : os : eg oo 
—. On this testimony aka register. Pree receiver. found: for" Sandel, et ae 


< a ae on the: ‘company’s appeal from ‘that. action. it was reversed. by the ; 2 o - ne 
- General Land Office In ‘its decision of ae Bt 1901, on its s finding os 


+ that— fod ae: 


the testimony ‘does not ‘show. ‘elther satisfactorily « or - eonelustvely that Goins, ie 


‘who it is. claimed resided on the land in: controversy . in’ the years” 1881: and 
~ 1882, which comprises the date. when the right of:the. Company attached to the 


‘ands within. the limits of its grant, was. ayy Cag to. make a home- 
stead entry. £8 dees ioe eR CONE ce Pe ee by, BS ae 
~ No further. ee was ae in abet matter vantil after ae Supreme é 
Count rendered . the. decision hereafter. mentioned in 1919, when | 
~~ Sandel filed his homestead application, Baton. Rouge: 010032. on | 
- October. OT, 1921, for the land “ for the heirs. of Williarn Fletcher 
| Sandel ad Mary. Jane. Sandel. ” That: application is. accompanied | 
7 by. ‘Sandel’s affidavit 3 in which’ he made reference to his age at'the 
date of his. purchase. from Dowden; but he did not make any state- i 


ment: or. explanation ‘as. to why. ie presented. this application. on: |. 
_ behalf of the heirs of his parents, and not. exclusively in his‘own _ 
behalf. It is. possible, however, that he was. induced to. present: it 


ee we in that’way by a fear that it might. possibly. be held that-he was mot eo a 
a - qualified. to: succeed to the rights. of Dowden: because’ he was: under.:"...: i. 


e ; the. age of twenty- one years at. the time he: made the purchase. “s gee SS. 
= That affidavit was corroborated. by the oaths of: two “witnesses, both a 


ee Og whom stated that. Sandel’s father: died on Ji anuary: 24, 1902, and— a a - 


Bs ee wae paralyzed. some 15. years ‘before his death, unable to attend to his pusiness, 


| : - and’ the present. applicant, James. F. Sandel, was. considered as the head’ of the — Rane . 
a “family for all business purposes” ‘long before the death. of the father and before se whee i 


” vhe: himself. had. reached the. age of majority. . can ie ee 
| By its decision of J anuary. 7, 1922, the General Land Office isa i ea 


: ' ee application: and denied eeiee of any kind to Sandel, for the .~ oe : 
Se _-Feason that. he had not. shown that Goins was qualified t to make. ae ces 
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{ . 


e 2 — hionisateid entry at ‘the tims le ooenpied: the larid: and. for the further 
oe Cae that the case. had been closed: for twenty years: 


On August. 8; 19922, ‘Sandel. filed an informal ‘petition ‘saking ¢ co 


oe the case be. reopened and. given further consideration, and 3 in n support 
oe? OF that action alleged that at ee ee ae 
ia the original hearing of January: 29; “4897. he: dia. not Babe the shereabouita: or. 


ce : Mr ‘Aaron: Goins, and could. not get his. evidence at. that time,. but since » has : s _ a 
ios discovered new evidence upon which he bases. for reopening of a new, heari ing, ~ ~ res 


In further support. of. his petition, ‘Sandel. furnishes the: affidavit . 


oe : of Amos Goins, certified’ by the. notary public “ “to be. to: me > well 
_ known, and of good repute,” who SWolee, A. 7s 


7 “That during the, year. 1882, he. made ‘some’ ‘improvements ‘and. ‘resided: as a. 
settler on W. = of -W. 4, See:7, THN, Re ‘8 W., La. Mer. That’ at ‘said time | ‘or. ee 
-* prior thereto he had not filed application for any homestead. -entry, but: sold a ‘ 
| ‘gaid: improvements to, Mr. RF M. ‘Dowden in: the year: 1883, relinquishing any, and 
: all: claims I might. have had by virtue of improvements thereon. “He further | 
2 says. that he’ did. not file application for’ homestead entry until the year 1898 
“ ~ and that included. NW. 4, See. 16, ity 4 N., R. 9 Ww. La. ‘Mer. : 


The. matter is now before this Department. for’ consideration. on 


- Sandel’s: very: informal: appeal from ‘the decision of the: Acting 


Assistant Commissioner. of the’ General Land Office on: October; DA 
1992, in which he denied the petition. to. reopen. the case on the eee 
: ground. that Sandel must: have. Imown. where Goins lived. at the date os an 
_ of the’ hearing under his. original application: for. the reason that ©. 
the final. proof: offered by Goins under his. homestead. entry. showed 
that he was at: that. time. living on-lands. located - nine miles from the ~ 
tract occupied’ by Sandel, “ and Goins. appears to have had. relatives es 
Ni the neighborhood | (where, Sandel lived), there being other entry- ae 
men. by. the same name in the vicinity,” as. 1S: shown BY, the records ¥e 
me of the. General Land Office. ; Sane: - sea as oe 
— From what has already. been ‘said, it all be. seen ne ae races ce 
- tioned facts” in this case are. that this land. has been. ‘continuously a : 
“occupied for more than. fifty- five: years, as a farm home; that it, was’. 08 Os, 
OE 80- occupied. for about five, years: ‘before: the grant. was made, and 
sixteen: years | before the rights of the company attached. by the: defi- ote acme 
one “nite. Jocation of its: road; that. for nearly: forty years about. forty Ae ee 
"acres have been cleared, fenced. and under cultivation, and that. POD ee og. 
ae “more 1 than thirty- nine. “Yoats: it: has s constantly: been. Sandel’s, only. eee 
oe home. 5 bce a re : bas | ee eee 
“Under hese circumstances, aad other facts displosed: a the ae ae 
+, this Department is unwilling to now finally: close its doors tas pee 
Su. ¥)/ this: applicant by. affirming - the. Acting - Assistant. ‘Commissioner’ ke 
a: ‘qdecinion, and this is especially true in view of the fact that a par- Oe ae 
ticular oer) has ; been rey asceed impos on _ the Seorstary. of the: | 


\ 


oe : p 


- ote 


: say x 


aha ei a "DECISIONS RELATING 80. Te: BubuIC LANDS. .. trots — 


_ntetior- in cases auch: as this one 6 by the act of £ February 8, 1887, = 


ae Ais) on which Sandel’s claim 3 is based. - 


~The title secured. ‘by the New Orleans Pacific: Railway Company che 
fron the original grantee ahd patents. already. ‘issued. to it before = 
- Ber, were defective and, it was for the purpose, among others, of — 
confirming: that. title, and. validating those patents. that the act of . 


1887 was passed, ‘section 2 of which declares that—- = 


: “all said lands occupied by” actual settiers. at. the. date ot. the definite dea 
-of said road. and still remaining: in: ‘their. possession. or: in. possession. of their... 
heirs or assigns shall: be. held. and deemed excepted from said. grant and ‘shall = wee 


“be ‘subject to. entry under. the public. land laws of the United. States. 


Inasmuch as the patent here involved was issued before the passage a | 
| “of that. act, this. case comes. within the provisions. of section 6, whieh: : 


_Teads’ as: follows: 


“That the patents for the lands , conveyed Aerein that hava fgirenayet es a vaea: | 


to said company be,. and the same are. hereby. confirmed ; but. the Secretary 


in. all their. rights under. the said section of this: act.- 


. ‘of the Interior is hereby fully authorized’ and: instructed to apply the: provisions. 7 ~ 2 “| 
of the second, third, fourth, and fitth sections of this act to. any of said lands...’ 
that have been SO patented, ‘and to protect any. and all settlers on said | lands oe 


In construing that provision, the: United States Sisprome’ Cone ee 


- declared in the case of United States e¢ al. v. New Orleans, ia oe 


-, Railway Company et al. (248 U.'S:,. 507, 518), that—- 


By the act of. 1887 ‘the United ‘States. ‘undertook to invest settlers coming . 
within the provisions. of that act’ with’ the title ‘to the. lands. in their possession, _ 


and: also “ to protect” them. in that. right, - This meant. that they were -to re- 


ceive a clear title. The act charged the. Secretary of the Interior. with the | a 


_ duty of adopting appropriate’ measures to that end, and when other. means aa : 
failed he invoked the aid of the- Attorney General, who. br ought | these suits. 
“Through them the United States. seeks to fulfill its obligations under the. act | 
cd to the settlers, and.in this it has the requisite interest or concern. | Bigrgs @ 


Tt. is apparent from the record in this case. that Sandel is a- Sak. a 
of limited . means, and lacking 3 in ‘such. education and knowledge as. a 


would have enabled him to more efficiently. protect, his interests, and — 
he has not at any time been: ‘represented by an attorney of record. _ 
‘His: delay in presenting his first application to enter was due to his — 


lack of means. necessary for that purpose, and the reason he did not 


- make further. effort: until about. twenty years. after that application ae 
was: rejected, is explained by the fact that it was not. until 1919 that | 


: the United States Supreme Court declared. it was the duty of the | - 


- Secretary of the Interior to. take Stops 1 to b nee the interests of eae 


claimants such | as he. 


But a mere tardiness In : aaderting ae cdoimn did ns give thes rail: Rags 


i a company a. right to say that. Sandel i is now estopped from seek-— . 


~ ing: title. In the case of Vietorien w . New ; Orleans Pacific Railway a 








ee See _ DECISIONS: RELAIS TO THE PUBLIC LANDS. SAQA fend Men 


/ panos on review (10 Le D. 687, 689), the application! to. eee : 


aes aes was not. presented. until: twenty-t -three: ree after settlement: v was fas made: - ie 
| av Andie it was there said that— — a ie oe 


: : ~~ — at is well Settled by the: ‘decisions of. this Department, that the ae ae uae 
“tory limitations as to. the time of filing formal application, are intended for the” yo? 


protection | of. the” settler. against: intervening adverse claims, and in. cases be 


+. tween. the: government and the citizen; will. not be enforced: by. the government.” ee = 7 
/ when’ the citizen. has acted in good: faith. The railroad’ company being amere can ae 
-o-"* grantee of the government, a forfeiture on account of laches of a claimant will - 
, not be declared in favor of the railroad, where it would:not be claimed by the = = 
ae government, and the former. can not be heard to complain of defaults which the: 9.‘ 


latter sees fit to waive. The filing of a homestead application or a pre-emption | oe oe 

a declaratory: statement within. the. statutory ; periods, is not necessary, to consti- ne Ta Ae ap 

3 ~ tute: an.“ actual settler,” 9. according to any definition of those. words heretofore : ee 
‘promulgated and certainly is not under'the proviso to section. two of the. act oft FP * 


te 1887,. which accords to “ actual. settlers’ ” -the Bacon thereafter: fo, make formal q : 7 te 


- entry of the lands settled on. 


| Nor does the fact that Sandal possibly’ ¢ did i use » ailigente : . ae i 
efforts to secure the testimony of Goins at the original hearing: defeat 


-- his rights in this land, if he is otherwise entitled to-make the entry, oe 


because if Goins had. a valid. settlement on the land at the. date of the 4 - : 
~ definite location that. tract. must. at. least “i in. so. far as. ‘Sandel i is ‘con- 


cerned, “be held and deemed. excepted from. said grant. and. shall. be. 


: subject. to entry under the public land Jaws of the United States,” ‘ag 


was declared in section 2 of the act of: 1887. See Victorien v. New 
- Orleans Pacific Railway Company, supra, New Orleans Pacific Rail- 
way Company ¥. Elliott (18 L. D., eee and New Orleans Pacific ; 
- ‘Railway Company. (33 L. D., 324). : 
_ While it now appears that, Goins’ was, and hiss on ies recognized 
by the Land Department. as being qualified to make a. homestead. . 
entry at the date of the definite location of. the road, Sandel’s rights — 
“are: dependent. upon the further question: as to whether Goins went 


‘ . ‘onto and: occupied the tract: “ with. an. intention to. make’ entry: of the 


- and at some future time under the provisions ‘of the: settlement: laws = ee 
— of the ‘United | States,’ 2 as was held: in. ‘Pennington v. New ‘Orleans ao 


Pacific Railway Company (25 L. D., 61,63). The evidence astothe = 


> ~~ intent. with which he took possession. or the land consists: only: ‘ofthis: 


7 .. statement - in: his affidavit that “he: resided. as a settler’ ” on the tract, : ce ase / 
which. must, in: the - absence’ ‘of other. evidence. to the contrary, Bers 


ta keri. as sufficient to. meet, the reypiremente: of the rule: ‘ust. men- . ae i 


_ = tioned. 


see Bowers, this Department. does not fecl that | a "woul bbe: justified . =f oo be 
os en give final directions in this matter at this time for the reason that... 
. notice. of. the present. application - and proceedings does not. appear. ae 
ee to: have. been’ served on. the railroad company, ‘and: for that. reason o - . mn 

the action. taken. below. AS hereby set aside: and the case is is remanded ane 


. eisiging: uke patayes: “go iP é 
Z ae - ga be %e 
a “i hee re o 


Me 
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Be an directions, that. he register fads receiver. ie instructed is aieg ee 
sce ‘diligent. and exhaustive. efforts to ascertain. the names. ‘and. post-. cn 
-. office addresses of. any and all persons. ‘who. may. be now. claiming © 


: any interest. in this land. adverse to Sandel, as. ‘transferees. of the 
railroad company, or ‘otherwise, and. that. after doing: So they will , 


“>. serve. copies of this decision: on all such. persons, if any there: be, _ 
“and also on the company; with notice to. them and the company: that ; - 
- if-all claims based on the patent to the. company are ‘not’ relinquished a ee 
. to the Government, on convincing reasons to the. contrary. are not xi 


i . shown within. thirty days. from receipt of such copy and notice, this. ° 


Department: will give further consideration: as to. the advisability ae 


Tei of recommending a suit for such relief as Sandel may, then ni appear oe 


i - be e entitled to. 


| MATTIE 3 BAIRD (ONT PETITION N). 
Decided March 29, 1928. ahs 


ee Hossrma ‘Ewrey—Frvat ‘Phoor—Frvar "Reon Paracas —Iees—Vesrm 
‘Rienrs—Acr OF. Marcx 3, 1891. a are Sr ctv, uae? @ teks, 
“phe rule that ‘the period. of. limitation. 1 specified in the | proviso io ‘section 7 
; “EP Off the. act of March 2, 1891, ‘begins to run. from: the date of the issuance . 
“of? the: « receiver’s receipt’ upon the. final entry,” is not met by the payment. « - 
‘of the: ‘required ‘fees. and commissions: .tendered. in: connection -with the 
ee submission’ of: final. proof where that. officer : merely. places | the moneys in — 
ar BES, unearned account without: issuing receipt therefor. 7.5 507% 2 nae 
‘Homesreap: ENTRY —FINAL "Proor—PayMenr—Parent—Vasrap ‘Rigas, . 


Where purchase monéy ‘tendered by” a. homestead. entryman. in connection 


with his. final. proof is subsequently returned: to him by the’ receiver, either ~ 


“ate the former's. request or. with his consent, the entryman ig ‘not. in a 

- position to demand patent as’ upon a completed entry. rae Fe 
Counr Ducision Orrep “AND. DisrineuisHe>—Deparruentat, Drorsi0n Apprtm 
SO FAR AS IN Porn’. . sg eae eat a ae 


- Case of Stockley et al. w, ‘United States “43. Sup.: Ct. “Reb., 186; —_ U. $, : a! 


Vo), ‘cited and. distinguished ; ease of Veatch, heir of. Natter, oh ae i | 
(46 Le ‘D., 496), applied sO ‘far. as in. point, | - Pe . | 


fae : Foony First Assistant Seoretary:. Bette a ea 
| - April 92, 19038, “Martin: Grace made hotesiend: ies eee or 


“WLP SW. # and S.J NW. 4, Sec. 17, 7-328... 2E., W.M,, Roseburg, 


- Oregon; jand district, ‘upon which: cofamutation proof was submitted > ian 


ee — July 30, 1904, before a United States. commissioner. The public no-. — /*. 
Wo thee of. intention to submit proof did. not properly describe ‘the land... 
. and: for that: reason new publication was required | and. a new: date, o.0 < 2s 
oy, i J anuary: 28, 1905, owas fixed for the: taking of proof. A certifieate 0 





1 Sea, decision, in case of United. “States Ue “Heirs. ‘of ‘Blizabeth | Suvery_ and. canton -\_ 


A ne pcan transferee, 49 L: D., 463, in which | a Portion. of ey heir. of. Natter, on: Te Pe 
a, Botan a esgeanse 46 L.: Dy 496, is overruled. tee. : REA par Oe S anc eee 


ao a 


Scare ar 


ee ee ; a) ree 


ae ae DECISIONS RELATING TO THE’ PUBLIC LANDS. a #98! So: os 


fk by! the o proof-taleing officer states that’ on: ¥ the latter date: no-one: ap eee 
i Phe wigagy to ‘give: adverse teptiniony’ and. that 7 none > had been filed “ait ee Ora 
regen & By letter: of Mareh: 30, ‘1906, the faa of he o Rosdhuke’ office’. coe 
ee transmitted thee ‘papers’ to the Génekal: Land Office stating that the . 
proof was filed 3 in the office during the incumbency of the former.) © a 
register and’ receiver-and that: a special agent had attached: thereto: ola ee 
en Re his. recommendation that: final certificate be. withheld, and that. in cos Cok 
accordance. with said: recommendation the proof was: ‘suspended ands 87 
-.). transmitted: without: action in. regard: to correction. of any errors Ol 
“-* emissions which may. appear. A memorandum slip with the record =. 
ne shows that: the. suspension. was for the poe’ of making’ an. exami- ee 
site nation in the field by: a special agent. ee 
oe By. letter of November 2, 1908, ha Conbimissionier bE ‘the. Gaievea i 
si Land Office held the proof for rej jection on the ground that it ‘showed ot 
on its face that: the. residence - was ‘insufficient, because not as muchas’ °°. 
ned fourteen months of continuous. residence was. shown. . The: entry: was | 
allowed to remain intact subject to. new. ‘proof when. the: entryman es. 
-. could show full compliance. with the requirements’ of law as to'resi- =~ 
- dence and cultivation. “That. decision’ was. declared: final on: “March. 5, ae 
ie 1909, and the proof was finally: rejected.” ae 7 ee 
: August 8, 1910, the: entry was. canceled. tor failiret 6 subrait ati | 
iS factory proof within’ the. ‘statutory period. - ‘Shortly - after the can-" — 
ies cellation. of the. entry: an. attorney: asked that the case be reopened. ion at re 
permit the. necessary. proof to. perfect. title in the estate of James'A. 
Baird, who, it-was. alleged, pur chased the land on August 2, 1907, 
and who diedin. the spring of 1909. By. letter of September 28, 1910, °°. 
x the Commissioner of the. Gener al Land Office: after reciting the: his- 4 
tory of the entry. ‘declined. to. reopen. the case.. That: decision was . 
| declared final. by. letter of May 28, 1911. | pare 
: February. 92,.1919,. application. was ia by’ “Mattie a ‘Bard: a> = 
ace residuary. legates aor the. will of James A. Baird, ‘deceased, trans: Be a 
-. feree: of Martin’ Grace, asking reinstatement. of. said: entry: on the. 
| ground that the entry ‘was: confirmed under ‘the proviso to. section 7 00 
of the act’ of March 8, 1891 (26 Stat., 1095), and it was urged that — Pe 
... inasmuch as no ‘protest or contest was pending against the entry at = 
=e the: expiration: of ‘two years from final a and Payment; the 2 
ee, cancellation of the entry. was illegal and void. ee ee 
fs Preliminary to action on the said application io reinstatement, ence 
+ She Commissioner called upon the. register. and receiver for report... 
- 2. = as"to' the: disposition of the purchase | money, ‘reference. being madecs 6 7a 
“to a notation on. the back of the proof papers: as follows: “ Proot 
and purchase money filed August 12, 1904.” It was further ree 
tee 2 leiteds that.an ‘examination of the abstracts for the month of August, Gg aoe 
ae coe in: ‘the General Land Office did not show such. Seces oe oo 


. pri SPs : aes 
ene Pan ee Be i ae , . “ i: 
“ to 
a4 
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a 


ae ‘reply, ae ee under ‘dats of May: 16, 4919, ined: that he $200: 
purchase money paid. 3 in commutation : of the Grace. entry had been. - 


| oo carried. in the unearned. money account but was returned to.the | 


oS entryman December 8, 1907, as shown by the records of that office. — wee rc 
» By” decision. of June Gs. 1919, the’ application for reinstatement —- | 


‘ was denied. on the ground: that the entry was. not confirmed as no 


~ | Leceiver’s receipt was issued ‘on final: entry, citing Veatch, heir of |. i. vs 
' .."* Natter, on rehearing’ (46 L. D., 496). Upon appeal from that action — 


the decision below ‘was affirmed by the a: Deparment November 19, | 


= “191g, wherein it was in part stated : 


“There: was no receipt given: in this case on: 1 finial: entey and the mere payment a 


a of moneys. in. connection - with the ‘final proof, which was never: accepted, is” . 
_ wholly. inadequate to: establish any right. in.a public land claimant £ and is ne. ae 
_ sufficient to start.the running. of the statute. - Gee i 


‘The record. in. this case shows that entryman ata not ee with | the law in. -- 


~--yespect. to. residence. Although on. its: face the final. proof might justify. ‘such 2 : - 


_ a holding» except in respect, ‘to residence, a later’ ‘investigation | of this’ entry — 


“shows that claimant did: little: or nothing, with respect to. compliance. with the | o 


z Jaw. His: residence -was insufficient : and. -his’ cultivation: did not’ ‘show ; good ’ oir : 
: ran faith. The land has about. two million feet. of good timber. upon it... a 
3 "That action became. final; but on. Ji anuaty 19, 1923, ‘a sixhilage ap- e 
ae plication in the form of a petition’ ‘for the .exercise of the supervi- «- 
_. sory. authority of the Department was, ‘filed. i in behalf of Mattie J. ~ 


~ Baird, asking reconsideration of the: case in the’ light. of the ‘recent. 
- -decision. of the Supreme Court of the: United States in the case of 


: ‘Thomas J: Stockley et al. v. United’ States, decided Ja anuary 2. 1923 > ign: 


— = (48 Sup. Ct. Rep., 186), ‘from. which certain language is: quoted by ad 


ey the petitioner. ‘designed to show that. it is authority for the claim 


that the entry here in question was. confirmed, and patent’ orga 
| : issue. under the act of 1891, supra, which provides: os ; ae 


es ‘That after the. lapse of two years from: the date of the issuance of ties re- Peg te : 
-eeiver’s receipt upon the final entry of any tract of land. under the homestead, wy oe 


a * timber-culture, desert- land,: or pre-emption laws, or under this act, and when: © - 


| there. shall be.no. pending. contest. or pr otest against. the. validity. of such. entry, . in 
the entryman shall. be: entitled to.a- patent conveying the land by him. entered, 


and the ‘same shall be. issued to him ; but this: ‘proviso shall not be. construed. 
to require the delay. of two years: from the pees of said entry before the issuing " 
of. a. patent, therefor. eae ne 3 eet 


Lae “In the instant case, no receipt was Siesiod: on foal entry andi in ‘that: é : ae : 
ae regard. it is similar.to the case. of, Veatch, heir, of Natter, ee au 


i se : 


: wherein the Department. said: 


: : ‘Under the practice prevailing at the: time’ Natter’ S. a was. ade “moneys a 
Pe a tendered. with proofs, which. were defective, insufficient, or which for ‘sufficient ; 
: - ‘reasons -were_ suspended, were. frequently carried for ‘indefinite - periods as 


‘unearned fees and ‘unofficial’ moneys and eventually either. re turned* to. the 


: “Spolleant or” applied and’ ape issued, as the" facts. and cireimstances . 7 ar 


ee 


—— ae ~ ie: “DECISIONS: RELATING 0 THE PUBLIC LANDS., a te dOD Fa ak 


aie as 


“In the | opinion ee the. Department, “neither the letter | nor. the. ‘spirit of. the ° 2 


| ae justifies: a ruling that the’ ‘mere. payment of ‘moneys in. “connection with a : : oe eile dealt 
Pit) -. final proof which was: never. accepted and which is totally inadequate’ to. ‘estab-_ “ <8 es 
oy. lish any right in a publie-land: claimant is sufficient to start the running of f the. eae 
i a ee ee a oe ri oes 


ae “In the Stockley ¢ case ‘ohich is ‘relied. on: ie tie, petitioner a. oe - a 
 eeipt: had issued. ‘This makes a. vital. difference between the ‘cases, ar 
which i is not. removed nor. rendered Immaterial by the said. decision, 


The. importance attached to the issuatice of the receiver’s receipt. ag tae 


a | shown b im the very letter of the statute ooneerning: which the court : ee a 


., said: 


“The. Sree provision’ is: ‘that. the , period of limitation shall besin 2 to: run arene ao) eS. 


ty the date of the “ issuance: of the receiver’s receipt upon the final entry.’ a There : . z ates. 
ig To: ambiguity in this language. and, therefore, no. room for construction. be det 
: . There. is: nothing to. construe, The sole inquiry. is. whether the: -meceipt issued oo 


~ ‘to. Stockley falls. within. the words of the statute. * *" Having. sub- 
_. ‘mitted to the proper officials proof showing. full: compliance. with the law, and fee 
- having» paid: all the. fees’ and. commissions lawfully due, Stockley had: done ~~ a 
. everything | which the: law: required on. his: part and. became. entitled: to” th@ec sé 
. immediate. issuance of. the. ‘receiver S: receipt, and this. receipt. was ‘issued. and. Pe ae 
delivered to him. “No subsequent receipt. was contemplated. or required. - From Fe oat 
the date of the receipt the entry may be held open: for the period of. two years, Terns: 
during which time its: validity may be contested. - Thereafter: the entryman is ae 


entitled to a patent and the, express command of the statute. is. that af the same, | 


~ shall be. issued’ to him.” 


. We are not. at liberty. to add. to or take from the language of the. statute, a) 


“When. Congress" has. ‘plainly. described ‘the instrument from, whose: date the “a 


statute begins* to run as. the as receipt upon the ‘final. entry, ss there is no war- “a 


rant for construing: it to mean. only a. receipt issued simultaneously with: the a a 
certificate or one. issued after the adjudication on the final’ proof, which. might oe 


~ be—and in this instance. was—postponed indefinitely. . “Tt was to: avoid just — 


such’ delays: for: an unreasonable length . of. time—that is, for. ‘more. than. two. - - 


2 years—that. the statute was. enacted. eee kee ee de : eeenee 
oo ee, a ee ee ee ee | eee er ee or ee ee 
RR, “However, ‘Stockley, a as. s already shown, did, in: ‘fact, make final. entry 


and ig receiver did, in: fact, issue. and deliver his. receipt thereon. The case,. _ 7 


therefore, falls within the terms of the statute and must’ be governed: by it, 


: unless: the receipt be held for naught on. the ground that it was issued contrary — 


. to the’ Commissioner’ Ss: instructions. . But. the very: object. of the statute. was. to” 


| ~ preclude inquiry upon, that ~or any other. matter, ‘except as provided. by the ~ . 


=~ -statute,. after the ee of two. Shite from the. date. of the receiver's Sa - 
receipt. - yh er pa | 


ere _Nowhere. did ce oourt. say. ‘that’ the: statute SET i tint | - a 
. = receiver’s receipt had. not issued. The main reliance.of the claimant ~.  , . 


is on that. portion of the decision which quoted. with approval from ee 


. departmental instructions of J une 4, 1914 (43: Lc, D., 822). The said — c 


instructions called the attention as field agents to certain depart- Pe 


ee ‘mental: decisions ‘involving : the. confirmatory act referred to, , ‘The | co 


2 M96 "DECISIONS. RELATING TO THE ‘PUBLIC. LANDS, | ‘Tver. as 


“ae 


7 . object + was to. agqtiaint. hem: with dite: purport of the ee Filhigs ae 
- on that, much, controverted statute, and it. was said. inter alias an 


a These: departmental decisions call attention to the. fact: that. time: under. thie Rates 
. statute of limitation created by the proviso to ‘section. 7 of the act of March. ® 
#53, 1891, runs. from the date of issuance. of the receiver's. receipt upon | final. ae a 
et, entry. ‘There is-no doubt that Congress chose the date of the receiver’ s receipt 0°. 
—. gather than of the certificate of: the register. as. ‘controlling, for the reason that - a 
Reg. "payment: by the: claimant: marks ‘the end of compliance: by him’ with the.re-- 
eet quirements. of law: . It. would. be: manifestly unjust. to make the: right: torae A 
ae ‘patent: dependent. upon the administrative. action: of. the register, subjecting oe 
, PEA GOs ‘such delays as are incident to the conduct of public business and over. : 
- “which. the claimant has no: control. ‘Payment, of which the receiver’s receipt aa 


ig: but: -evidence,. is, ‘therefore, the. material ‘circumstance that starts the running 


a of the statute, inasmuch asa claimant is and reece has. been entitled - ‘to a : ee ; 
"receipt when payment is- ‘made. | Be ech att OB ee ES | ee 
There was no intention i in: the eheuctione tg go e hevond thie. purport oe ak 
es of the decisions referred ‘to, as shown by the fact that the agents. were © a 

4, instructed to. proceed i in-accordance with. the. said. decisions. None ‘of ; oe 
_ the decisions thus mentioned recognized application, of the confirma- ue a 
-.. tory statute where the receiver’s receipt ‘had’ not. issued, but. that 
a identical question’ was: involved i in the case of Veatch, heir ‘of! Natter, . ee 
. supra, wherein the Department noticed. the language of the instruc. 
tions: above quoted and. held that. it had no application: in. 2 that cage: a 


: where the receipt had not issued. 


In the instant case not only did the soe ne issue hee neither ae “ee 
ms was the entryman entitled: to a ‘receipt: under ‘the practice then WO: ‘. 
ei force. His proof was, insufficient on its face, anid showed. that. title 
had not been earned by performance of the required. residence. - “In. 


. this respect also the case is different from the, Stockley case. 


- Furthermore, the. purchase money was returned. to the entrymian } ; a 


as above cited and has not béen repaid. ‘So far as shown, no notice | 


: “68. any adverse claim had been filed in the local land office by the. 


transferee and, therefore, thé land officials were justified i im dealing | 
- with the entrymian’ as. though | no transfer had been made, ‘Presum-— 
ably. the. purchase money was. returned in pursuance of instructions — 


Ste of May 16, 1907 (35 L. D., 568), issued under: the. act of March: 2, 


— 1907 (34 Stat, oe ‘Section’ 6 of said instructions i in. sec pre 
= vides: a yee cee ee go, See ae 
Moneys already pala on. 1 commutation arose that are now - suspended, reported: 


soe. iin the account of unearned fées. and ‘unofficial moneys, may be retained in. Said. 


| “aecount ‘until the suspended proofs are finally accepted. or ‘rejected; or; ‘pending, 


. final action. on such proofs, the purchase | money. shall, ‘upon: application, be. 


returned to” the depositor, without. prejudice. to his homestead tights, and the 


“yeceiver shall, .ag ‘soon. as practicable, advise all such homesteaders. of their a 


b 


. right. to have their money returned. nee | | | 
“Having thus, accepted repaymetit of a een money, ae entry 


x a man was no longer i in s Postion, to” claim \ patent as upon a completed ” 


. fi oe 7 


rate 
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7 A os "entby even’ vif hie had bedi theretofore entitled to such claim which h in > nee coe 
| fact. he was not, as. above’ shown. oe ee a : | ne ees 
ae The points repugnant, to. the claim for i issuance off pe as. upon oo ee 

os confirmation may be. summarized as. follows: (ay. The. entryman’s or 


final. proof. did not: show. compliance with. the: homestead law, vand a on 


3 for. that reason alone. he ‘was’ not. entitled’ to. receivers ‘receipt: upon od 


. final entry... (2) No receipt was in fact issued. (8) The entryman’ ao . 
“was repaid: the. money which’ had been. deposited, and this countered oo ee 


| By, presumption. of rights by. virtue of the, deposit. 


_ + Accordingly, the: former action. denying, r reinstatement, of the peentry Se 
: oe adhered to and the ener: is denied. ° rege | 





“PROOFS, “AFFIDAVITS, OATHS_EXECUTION BEFORE DEPUTY 
_ CLERKS OF COURTS—ACT ‘OF FEBRUARY 23, 1923, : 


_Ixstnvcrions, 
“ [oireutar No. ‘ss47 


| Depaxruenr OF THE. : arrmsion, ; 
= | Genzran. Lanp Ora 


| Washington, D. On Mu arch, 23, 58, 2 


2 . Reorsrans AND 5 Reavis, wea. he ee, 
| eh, Unrrep Sue Lanp oak or ind Sole 
Séction: 294, Revised Statutes, as amended by the sic: ‘of March 


rev a Wy. 1902 (32: Stat., 63), and the act of March 4; 1904. (83: Stat.., 59), es 
, ~~ Was amended. by. the act. of February 23, 1923. (Public: No. 435); -by a 
} inserting a provision. that: where, pee ee of. geographic or. topo- - 

- graphic conditions, there is a qualified officer’ nearer or more ac- 
cessible to the land ‘involved, but. outside the county and land. dige 


trict, affidavits, proofs, and Fane may be. taken before such officer. hs . 7 


‘Said section as amended’ reads as ‘follows: 


| Ske. 2294. ‘That hereafter all proofs, “affidavits, dae “oaths a any Tein A obabe af = : g 
a ‘ ever required. to be made by. applicants and centrymen under the. » homestead, Pee deka 


me ‘addition i ‘those now ‘authorized. to ‘take such. affidavits, proofs, Sava oaths be pee ee 
ig: made. before any United: ‘States ‘commissioner. Or: commissioner of the court: pear 

+ exercising. ‘Federal. jurisdiction” in. the ‘Territory or before the judge or clerk © = 
~ at any court of. record. in the: ‘county; parish, or, land: district. in. which. the lands = ora ae 
are situated ‘Provided, ‘That. in cases. where. because. of: geographic or, ‘topo: na as ; 
ro ea a graphic. conditions there is a qualified officer. nearer or more . accessible’ (ic so 
fe : . os the jand involved, but ‘outside the county. and land: district, affidavits, proofs, a, eee) 
a oe and oaths may be. taken: ‘before such officer’: Provided. further, “That: in’ ‘case. wee Maca 
a i the affidavits, ‘pr oofs, and’ oaths ihereinbefore: mentioned: be. taken. outside. of ‘the ea ee 
_. county or: land: district, in which the. land is. located,; the. applicant must:show 4, 
Se fie affidavit, satistactory. to the > Commissioner. ee the: General Land. Office, eae ee = 7 


S751 
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Sle 


it. was: taken | beter: the: nearest. or “most accessible officer. qualified a cae 
"such: affidavits, proofs, and oaths: but such showing. by affidavit. need. ‘not. be | 
"made in making. final. ‘proof. if the proof be taken. in the town or city. where 7 
“the. ‘hewspaper ‘is. ‘published in. which the. ‘final proof ‘notice is. _printed. The: ec, 


proof, affidavit, and. oath, when. so made. and: duly subscribed, or which may: 


_ have heretofore been.so made .and duly: subscribed, shall have the same force’ fee 
. and. effect: as. if made before! ‘the: register. and. receiver. when. .transmitted.. to. irae 
- them: with the fees and: commissions allowed, and. required. by law. That. it — : 


any witness making such. proof, or any applicant making ‘such affidavit or. oath, © 


. shall knowin; gly, willfully, Or corruptly. ‘swear. falsely to any material matter i 
: contained in said proofs, ‘affidavits, or oaths, he shall‘be deemed guilty of 


~ perjury, and shall- be: liable. to the. same pains: and penalties as if he had sworn < 


falsely before the. ‘register. That : the .fees foi entries and. for final. proofs, ei . : = 
“when made: before any. other officer than. the register and receiver shall. be as ie ae 


_ follows: ale 7 | a ae ee — a Bee 
Por. each. affidavit, O56. Getits: i 5 ee ee pares Bes 


Gratien tat 


For each: deposition of claimant or + witness, when | not t prepared, by the ot. t a 


_ ficer, 25 cents. 

For. each deposition of. claimant or: witness . prepared oy the officer, $1. 

"Any officer” demanding or. receiving a greater sum for such. ‘service. shall 
be guilty of misdemeanor and fia conviction, shall be. punished for each ae 
fense by. a fine not exceeding: $100. ae ae oe RE Se, 

AL oaths, affidavits, and: root ‘herein. rotered to ‘may bs, made 
“before: a duly qualified. deputy clerk of court who regularly acts. for. © 
- the clerk and performs the duties ‘of the office in the name of his prin- 
So acee at: the oe seat. tae Instructions ¢ of thay 8 8, 1919, 47L, ie | 

ied Me Ton ean wate te lee ease he he ¥ e ee. " bnantasdenan , 
| Approved: em eS pee es a os CS ga aa 

EK. C. ae hires) oe _ SPS ee oe es 
First: Assistant i Seorctary. ee 


- PUBLIC LANDS WITHIN STATE. IRRIGATION. DISTRICTS—ACT OF 
MAY. 15, 1922, SECTION 8—CIRCULAR NO. 592, AMENDED, 
ioe - om —_ Fe 
Department OF THE ‘Inversor, aw 
» Washington, D. 0, M arch 26, 1988, 


“Tar Dinedion’é oF THE Rue atirion SmRVICE;!° 6 ae ‘ me 
Tae CoMMISSIONER OF. ‘THE GENERAL Land Gees Te ae ae t., 
Section 3. of. the act, of May 15, 1922, (2 Bets 1), provides, in eet 


“at as, follows: 


That upon ‘the exacution of any: ecouteeck bicEween he! United: States i Peek 


any irrigation district: ‘pursuant to this’ Act the: public: lands included within 


such irrigation. district, “when subject to entry, : and entered: lands. within such Oe 
vs irrigation. district, for which no final certificates: ‘shall. have been issued ely ae 








<< & which may be: designated. by: the ‘sheratay: of: the’ Interior in: Vata: contract, oe Ao 
e shall be subject. to. all. the provisions. of the Act entitled “An act. to promote. the. oy & 
= reclamation . of. arid lands, fa approved. August: 11, 1916: ‘Provided; ‘That’ momap 0 et 
‘or plan as required: by section 3 of the said Act: need be filed by! the Feira a, ee 


"district for approval by the Secretary. of the. Interior. _ 


ec aee \ This section is ‘construed as an amendment of the ast o ‘August ere ae 
ae us 1916, (39. Stat., 506), 3 in ‘that. it makes. unnecessary the filing Of ete 
oes ‘map or plan of ‘the. ‘district for the approval of the Secretary. of ad - ey 
~ . the Interior i in those cases ‘where the lands within a: district’: are to, i eee 
—. reclaimed by the United States Reclamation Service under a con- | a ee ae 
tract, between. the Secretary of the Interior and. the irrigation dis ee 
trict. entered into under. the act of June 17, 1902. (32 Stat., 888),and 
Po gets! amendatory thereof, and in lieu: ‘thareo! provides for. the desig- ey ee 
Ne nation. by the terms of such contract of the public lands included i Mo. a5 
'-. ‘such a district where subject to entry and entered lands on which ate 
»-. no final certificates shall: have been. issued, such designation. to make 
ee the land subject. to all the orice of the act, of ‘August 4 il, 1916, : a | 
| “Accordingly, 7 will ie be necessary ne a. aici, Gander stich cir- a a 
- cumstances, to. file. formal application. for. the ‘designation of. the aes 
_. Jand, as provided. for i in the act of August. 11, 1916, supra, and. the oe) 
i "regulations thereunder approved March 6, ‘1918, ‘Circular. INO DOD. 2a 2 ee 
: : (#6 L. D. , 807), but i in connection with its negotiations with the Sec- ee mr 
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ys 


2 a fae should make request ‘for ‘the designation ‘of the lands ‘under the ees 
s Ros of August 11, 1916, supra, filing a list thereof. ee eae 
_. In such.a case’ the. contract: between the Secretary of the. Tenor na ae oe 
te % and the irrigation . district must contain. a description. according BO Oe es 
the: approved. plats of survey of the lands within such district; prop. 


erly subject to designation under said act of August. 11, 1916, and the | oe. 


"approval of such a contract by the Secretary, unless. ee stip: en we 
—° alated,-will have the effect. of designating the lands as provided aa oe ae 
oe in said act, and making them. subject. to all. the provisions. thereof. ; 
_. In practice the Reclamation Service: will require ‘the. district: = oe a 
aw oy a list of the: Jand which. it ‘desires. to have’ designated. under nee 
the act: of August 11, 1916. (39 Stat.; 506)... From this list the Recla- 
-* mation Service: will eliminate. tracks which for any reason will Nebo. 3.4e* 
ne be: irrigated. (at. least.to such: an’extent as. to make the irrigable por- =} 
ey _ tien. more valuable than the whole tract when n “unreclaimed) by, the: oe, 
ieee ‘system: -as constructed or to. be constructed. : fe 
eae These: lists should, then. be referred. by. the Reclamation Cee te aes 
pace the General Land Office with a view to the elimination of any lands.” 
nob subject’ to entry (i. e, withdrawn or reserved), whereupon the 9 
pe remaining tracts will be inoludad:3 In the contract, between the district ere ee 
oa and the. p Becrotany: of the Interior. fee | i oe 
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“The Disectoe. of. the’ ‘United States Reclamation: Serene will ‘ear ae 
3 a ish the Commissioner of the General Land Office: with two copies ue Wa 
EO olf all such: approved, contracts, together with. a i Dliepeine, of the map a 
oe se of the. district. ee ! — 
| From. these the Gomi iacigner of the Gensel ag Office will cause —_ 
“ee proper. notations to be ‘made. on the records of. his office and. will a! 
48 also. 1 issue the. necessary instructions to the local. office’ with. aview to | eo 


tes : the. ‘proper notation. of their records. and the enforcement. of the Fi 7 


_ provisions: of the act ‘of August: u, 1916, supra (Circular, No. BP) 5 _ 


oe | as to. the lands s designated,. 


| fz, C. Finney, : oa 
| First Assistant Seoretary.. 


“LOREN RAY PIERCE, 
Opinion, “March: 27; 1928. 
a Ge Anronney—Chatits Posie | Lanps—Szorions ‘109 AND. 113, ‘Papera “Pew oe 
| vs Cope, i ee ee 7 . | ons et aoe 
The prohibition contained in cection: 109 of the. Federal Penal ‘Code, ‘act’ of 
‘aoe March 4, 1909; against the prosecution: of: “ any ‘claim against the United 
ae - States. hag reference ‘to a money ‘demand: ‘and ‘does not include claims 
) involving: the. right and title. to: ‘public. jand,. but section: 113. ther eof is. Tore 
. “general: and - inhibits. the. rendering: of. any. service: for compensation. in 
| connection with a. matter or ‘proceeding before any department wherein the | 
sgn ee United States isa party or is directly or ‘indirectly interested. . ae. 
Artonny—Ovricens—LAND_ ‘DupAnrment—SzorI0Ns “109, AND 118, “FeDerat 
“PENAL Cope. _ HN Sy . pate ee ae ee ee ee | 
“The position of captain in the Otlicers’ Reserve Corps is a place’ of trust 


and an Office: within’ the purview of sections 109 and,.113 of the Federal. 


Penal: Code, and: such | officer: is, therefore, - precluded. from practicing for 
remuneration: before the Interior Department..0 or any of its: bureaus. | | 


Goer, Assistant Secretary: set cate CS | | | 
Reference’ is‘made to. your [horett Ray Pierce, 1 Woodstock; Ven: : 


oud 7 moni]. letter’ of. February 96, 1923, asking for: a ruling on the question « 
—. of your ‘eligibility: for qariceion! to practice as. an attorney before bere 
this’ Department: in ‘view of ‘the fact that you are‘a captain in the, 


ae 5 Officers’ Reserve’ Corps, occasionally: detailed. for ‘active duty: but : — 
- usually having an inactive status. You refer particularly to section 


- 109 ‘of the Criminal ence act of: March 4, 1909: Ss Stat., Cate i é 


| “which provides: | Tae. a5 a Pat gaan 
- Whoever, being an offer, of the ‘United States, ora 1 person Y holding any’ Hints: : 


: of trust: or profit, ‘or’ discharging. any. ‘official function under, or. in connection. cPac 


ce “with;! ‘any. ‘Bxecutive : ‘Department. of. the Government: Of the United | States, or. - 


"| under the. Sendte or House of Representatives of the United States,‘shall act 


ga an agent. or. attorney, for. prosecuting any claim: against. the United: States, : fe alee: 
or in any. manner, or by” any means, otherwise than in discharge of ‘his: proper ae 


ze official Gucless, shall aid. or. aoe in the ‘prosecution: or: Support of “aby aah - 
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: as . i or, receive. ‘any eres or. any share < ‘Ot. or. interest. in: any ‘aati ftoni 3 7 i ° 
yo. any. claimant against; the: United. States, ‘with intent.to aid. or assist,, Orn Ger 7 ek. 
oe consideration: of. ‘having aided or. assisted, in the prosecution of guch claim, foe 8 


_- shall be fined not more > than five thousand dollars, « or. r imprisoned hot more ethan — go 


a ae year, or. both.” a oe, ae 


Section. 113 of the : same » act: provides: 7 


"Whoever, being elected or - appointed a Senstor: Mamber® of or: “ Delagate: to. ees 


aha : Congress; ora ‘Resident Commissioner, shall, after his: election: or. ‘appointment | aoe co ae 
— ae either before or. after: he has qualified, ‘and during, his’ continuance: ‘in Cite Une s 


| ; of the United: Site shall, ‘directly or. ‘indirectly, ‘Feceive, “Or: agree. to. receive; - ) 
any compensation. whatever. for. any: ‘services. rendered or to be’ rendered: to any 


__ person, either .by. himself. or- another,. in ‘relation: to any. proceeding, contract; 7 


: claim, controversy, charge, accusation, arrest, or other matter. or thing in which: rola 


: ‘the United States is ‘a party OY’ “directly. or. ‘indirectly interested, before any oe . oC. 
ro department, court-martial, bureau, officer, or. any. civil, ‘military,’ ‘or: naval’ ‘com- ee 2 we 
 mInission:: whatever, ‘shall be’ ‘fined. not more- than ten’: ‘thousand:: ‘dollars - ONG" @ 0 Oe a 


... imprisoned. not ‘more than. two: years; and, shall, moreover, thereafter be: incapa; = ie ; 
ars ble of holding any: office. of. : honor, trust, ‘or Broa under the. Government of. the. Coa git AE, 


| United States. 


~The atonal, -defonss: ‘act. oe Face. 3 1916. (39. ‘Stat, 186), pas : 
| ended by the act.of June 4, 1920 (4b Stat. 159), provided for the. 
organization of an. Officers’. Reserve. Corps..; ‘Such; officers: are ap: 
_ pointed ‘and. commissioned: by: the: President, except: general officers | 


who are appointed by and with the advice and consent of the Senate. 


The commission ‘runs. for a: ‘period. of five years in-time. of. peace. but — 


may. be. canceled: at. any :time..in- the discretion .of the. ‘President. 


- Such officer is entitled to pay and allowance. only when on active. duty. ; 

- Heis subject to call. for active duty. at. any time and for any. period, | 

to the extent provided: for. by. appropriations, but, ‘except. in time of: 
national. emergency, no such officer shall be required to. perform 7 | 

actual duty - for more | than. 15. deve during. any, one. calendar. oo. ot 


without his consent. 





| . In 29 Op. Atty. Co 397, 7 was held aba an n Aba officer retired ete 
- from active service, is an “oftieet i in the: employ of the. Government, = ~ 
 and:so'within the prohibition of section 1782, Revised Statutes, which 
-was embodied -in. section 113 of. the: Criminal Code. To'the same, ~~ 


nal effect. have been. decisions by the Court of Claims.” ‘See 18 ite of CL, a . = 


8, and 81 Ct. of. Cl. 85. See also. 105, US. Ad: 


tae by It was. also. held (28. Op: ‘Atty. Gen.; 131), that a commissi ona 6 “of ee 
ae deeds for the District of Columbia. is. an. officer of the United. States . re 

.-. within. the-meaning of sections-109 and 113: of. the:Criminal:Code 

and is prohibited from. acting as agent or attorney in the Poem Pee 

oe 1 OF pension | claims against the: United’ States.” ate rd eae 


>: “Notaries” public appointed. by the President ee the’ District “of: 7 : 4 : 
| Columbia are regarded as officers of the United. States, and i in. ‘order 


ie 


- to re Temove objection - to. their: Jecognition | as attorneys to ) practice oA 2 oo 
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| oe . before: the Departments legislation’ was deemed necessary. and nee 
tee. cordingly Congress passed the‘ act of June 29, 1906 (34 Stat.; 622), — 


for that purpose. A similar provision was contained in the act of “ 
March 1; 1901 ( 31 Stat., 829, 844), to relieve members of. the National iG 


. - Guard: of the District of Columbia from the restrictions of section 4 | 


a 5498, Revised. Statutes, which was incorporated i in section 109 of the 


| oe Criminal Code. 


-. In view of the ‘nllinigs riferbad to, this Departwient 3 is Sof the opin- 
~ jon. that ‘the: position. of. captain inthe: Officers’ Reserve Corps is.a 


=. ve . place of trust.and an office within the meaning of the sections above ces 3 
— quoted. Tt will be observed: that: section 109, supra, relates only. to. oe 
any: claim against the United States.” The activities of this Dee > 


ess partment, include a number of matters ‘not. embraced in that term, > 
which has. been defined. as & money. demand, against. the United States, 
See: 83. Land Decisions 187, wherein it was held that the said term 
does not include claims involving the: right and title to: public land.. — 


“However, . section 113, supra, is ‘more: general and inhibits such 


= E officer from. rendering any. service for a compensation. in connection | 7 oe 
with ‘any matter‘or proceeding before: any department, etc., wherein — ae 


* gratis. 


: the United States is a- party: or ‘directly, or Indirectly iniebertad: The. 
- inhibition in this section is against. receiving compensation for: the | se 
service specified, ¢ and would not ‘apply: i if ne service weré * performed... a 


oro big view: of. Hie aoa CHORE ad limitations: ee smposed? it is | | 
- apparent | that’ your enrollment as an attorney would confer no practi- 


cal benefit to you, hence the Department must decline to-enroll your _ Le 


. name as ai attorney, on the ground that. you hold: an. office « or. r place. 7 
a8 of t trust under the > Government oF the United States. | ee roe SS 





"VALUABLE FOR SALT oR SALT SPRIN Gs. 
| Opinion, March 21, "1928. | 


ges 
oT Ge 
eee 


ay SAirwe Lanp— Minera: Lasps—Lrase—Carsronnta—Wons . AND: + Paases— At 


_ SraTUTES: Pie eee pe eee ie a Sed Res : | oa 
The term | a“ ronlpwides! of sodium ” ” as ; used’ in “sections 23 and 24 of. fae: se of a 


” Pebruary 25, 1920, includes: ordinary table salt, and salt” in- solution, and. _ 
lands chiefly valuable for their salt springs or deposits of - salt, except 2h ea 
San: Bernardino’ County, California, are subject | to exploration and _lease 7 oe | 


under the provisions. cof: those: sections. ‘ 


‘Sanne ‘Lanp—Mrnsat ‘Lanps—Catironsta—Acr OF Fepxvanr 25, 1920— - aes 


. STATUTES. : 


“The placer mining ‘laws which. were . extended: to ciine lands. he the. ‘act ce ee te 
ra January: 31,. 1901, were. repealed. in. 80 far, as they related. to lands of that 3 ‘ 2, 
: ee by the. general leasing act: of. ‘February 25, 1920, except as to. ais | : 

“San Bernardino County, | California, and’ except as” to valid claims ‘ele- Ge 


7 where existent at ‘the date: of the. passage of the’ latter act.” 


: aan A . ‘ os 
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a - Sanus’ Lanp—Minzrar: Lab Caviroanta Siaagans. 


~ Lands: chiefly. valuable: for. their salines in:‘San Barndnding: Cotinty,. California, ie ee 


amd: valid claims. for,saline. lands. elsewhere that are excepted by. section 37 | 


: “of the leasing act of February 25, 1920, fromthe operation. of sections 23 — ee 
and 24 of that act, are ‘still subject to disposition under the Placer mining: oa! ' 


; laws ¢ as extended byt the act, of J anuary 31, 1901. - oe eae ae on 
ae Boor, Solicitor: . to 5 


: oe anda containing gen of salt, or: - aalt! springs | in eouthorn’ ti a = a: 
_.. fornia is. governed: by the. placer mining laws,< or ey the e lessing a act of pe ns 


: oe February 25, 1920 (41 Stat. , 437). | i eee 
©. I will’ review as: briefly.. ve may: be cerrened in. Soden. te give a a ae 


oes snk understanding. of. the subject: the. statutes, departmental. Bie a | 


noe lations: and. decisions. pertaining to. the: disposition ; of. saline. fends, - | nae 


2 2 that. i is, lands containing, deposits of: salt or salt. springs.. 


wn the -case of.:-Hall .o. “Litehfield ; et. al:,; decided March. 2, ‘s7e ae 
Lares (Copp? s U. S.. Mineral: Lands, 821), this. Departrent held, following Fee tet 
| the authority of Morton »v: ‘Nebraska. (21: Wall.,, 660), that it-..has 73°" 
Been the policy of: the Government, to. reserve alt. Springs: ‘and lands" 

from sale and. that. there was. no: authority. for. their disposal, either ~ 


‘as agricultural or mineral lands. “Such, lands were. not disposable | 
| under the mining act of May 10, 1872 (17 Stat. OL): ee 


On January 12, 1877,. an act was: approved. (19 Stat. 991), wich) a8 
gave. the Secretary, of the Interior authority to.sell saline Jands and 


- salt. springs in. those. States, and, ‘Territories: to. which. Congress had 
made grants of: salines..,. That: act: was. the. only , statute that. per- 


! “mitted: of the disposal. of: saline lands until the. passage of the act. of © : 


: January. 31, 1901. (31 ‘Stat., 745). See Salt Bluff. Placer (7 L.. D., 


oo 549), Southwestern Mining. Co. (14, Ty. D., 597 Ds and. Territory. of ae: : 


-.- New Mexico (81 L. D., ; 889), for. a detailed. discussion of the subject. ye 
ota ~The: ‘act. of. J anuary.. 81,1901, Supra, extended the: mining | laws-t to : 
; ‘aling lands. : The. text. of the. act. is.as. follows: ee dts oo 


a | That all unoccupied public lands of. the Unhited States coatlining salt: springs, oy : : ‘ cae. 
: OF “deposits. of: salt, in. any. form, : and: chiefly: valuable. _therefor,,. care: hereby. de-= 5 


Tee _clared to be. subject to location and purchase. under. the provisions. of. the. Jaw ae eh, 


, " my : relating to. placer mining | claims: “Provided, That the. same ‘Berson: ‘shall pot oot 
eee locate or enter more than one claim hefeunder., ae | : 


ia On February 25, 1920, (41. Stat., 437 s ‘the a ieeeita act cee ‘.. - 
oo ‘enacted, ‘Sections. 93. and. 24 of. that. act. authorize exploration. for = See 


Se fornia. ee eee oe 


- | 2 and, leasing of “ ‘ chlorides,, sulphates, carbonates, borates, silicates, or. re = i 
ay ep ee nitrates of "sodium dissolved. i in and soluble ; In, water, and. accumulated ge a oe 
oe by: concentration,” ins lands. belonging to ‘the United States, withthe 


a ~ exception of. such deposits : in. Jands in San Bernardino County, Cali- oe i 


~ ; 
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oe S Sedon: 37 oe the. act. of: 1990, SUupray expressly stated. that ae = = 
ee deposita: of the minerals. named therein,. including: sodium, shall - ae 
ae disposed of: ‘only in the form’and manner: provided i in the act;“ex- 
ie Ge cept | as to valid’ claims. existent: at date’ of ‘passage of. this’ act, aug taes. 
Bae ae thereafter maintained in ‘compliance. with. the. laws ‘under. ‘which. agp Se 
..-" jnitiated, which claims may. be Perma under "such es including tie. 


Se, elie 


—.. Section: 34 of ithe abt: of 1920; supra, made’ ee provisions ‘of the’ ae 
oe act. applicable to: deposits of. the minerals-named: therein’ contained | ef 
in Jands. disposed of. by the U United States with. reservations of the . re 
_. tainerals.- a 


The departmental: rales and: régiilitions;; governing the: 6 disposition 4 


_ of sodium deposits under the: Teasing ‘act ‘are:contained: in’ Circular i 


~ ‘dina ordinary ‘table salt’ and salt. springs can be answered briefly. = 
The act, specifically’ names the various forms of sodium to:be covered. eae 
oS by it and: includes: chlorides. Sodium chloride is merely the chemical —. 
i a os name ‘used for salt, and ‘it ‘includes’ ordinary’ table: ‘salt. “See Terri: : = 
Joe torycot: New: Mexico : (38, Le: Di) 6: Just recently. the: ‘Department ° a 
_.-. 4ssued instructions to’the: Commissioner of the-General Land Office 
oe with reference. to: ‘the’ proper disposition ‘of: a State indemnity selec- 
os gion: (Santa Fe. 045230), and _a. prospecting permit, application (Santa 2 
Dhan ge Fe 042499), : in which it was held. inter alia that: a. ‘permit to. ‘prospect; ” age 
ee ‘for salt. may. be granted under the leasing’ ‘act of 1920." See Instrue- eee 
>. “tions of ‘February, 7, 1923,° ‘State of: New: Mexico and ‘Horace W. - ats 
ae Sora 49 BS 435) “There is‘no: doubt in’ my “mind as to‘ the oe 
... -€orrectness of ‘that. holding. ‘It is obvious to me that both the: gen- aye 
“eral leasing act and’ the sodium regiilations of May 28; 1920; ila | - ag 
an “include lands cinkeibing Aeposits: ‘of Ordinary salt and salt gaye Ss 


No s699; ‘approved ' ‘May. 28, 1920. (47 LeD., 529). It is stated in the a 
| introductory part thereof: ‘that the. regulations: are applicable to:so- 
— “dium in’ any of the forms named iri‘the act’ of’ 1920. In subdivision = 
(gy: ‘of section 2 of: ‘the lease form. special proven is whade for. the ae 
Sa tae Lamas of ‘sodium in’ solution. ' - : 


Attention i is: vealed to the fact. that: dieither 4 in the eee acti: nor. 


in’ the: ‘tegulations: issued. : “pursuant: thereto’: has' the term “saline | 

~ Jands” or “salt”: ‘been’ used, and that it: is‘ not to’ be: ‘supposed that 
-.> the saline act of Ja anuary BL 4901, 8SUPTQ, Was repealed ‘by imnplica- _ 
tion. F urther, attention. 1s ‘directed to 'the fact’ that the regulations - 


issued under the general mining laws: still include in sections 31, 32, 


and! 33 thereof, “ ‘Regulations ® ‘under’ Saline’ ‘Act’ »’and- refer to. the 
| ‘extension of the’ mining laws to‘ “saline. lands’ 2; ‘and ‘ ‘lands contain- 
: ‘ing: salt ‘springs,’ or deposits of ‘salt in: any” ‘form; ete.” ae 


The question. ‘as to whether or not: the: leasing act ‘tinted to in-- 


ee See aw "DECISIONS RELATING TO. THE PUBLIC: TANDS. Sais 505 ae 


: Sects 37. of the leasing: act wird sections 31, 32, and 33: of the new 7 


hon’ ce mining’ “regulations of April’11, 1922-(49 L. D., 15, 64), are tobe 
ee tage construed together. Section 37. directed. that: ae aneral: deposits. aie ee 
. “named in the act. (including: sodium chloride, or salt)’ shall be diss a 
-- posed of only pursuant to the terms of the act. -It therefore repealed. ee 
all previous acts relating to the disposition of those minerals. How- 
eM ever, it excepted. valid claims existent at the date of the passage Ob 3 
the act. Consequently: such claims. containing deposits of salt or (3) 00 oo . 


e salt. springs: would. be. governed by the placer mining laws and see- 


a : tions: 31, 82, and: 33:of: the. mining: regulations would be applicable. a Do 
thereto. But. they. would not be applicable to other than the ex: 


ae . cepted class. A note to that effect: was attached to. the mening ee oo ae 
~~ Jations.of April 11, 1929. (49 L. D., 15, 58). ee oe 
Both: the placer mining: law. governing. the: disposition: ‘of anne = fas 


i lands and:also the leasing act. which authorizes the leasing of sodium — book ee 


deposits contemplated. that the lands . must be chiefly valuable for = 
- déposits of that mineral... That is,. the lands must: contain: commer cial es 
mineral in. commercial quantities. If they, do not meet: that. require- oe 
ment, they are not to be ‘considered as mineral lands, and are dis- 
’ posable under the nonmineral. land laws. This principle j is applicable oe 


to- lands containing. salt. springs: that have no commercial value: See. 


—- Pagosa Springs (1: I. D.; ; 562) 5 Morrill y ; Margaret. Mining Co. (1 : 
Ware OS Dis , 563) ; > and Territory. of. New Mexico’ (85 L.D. pe Wy | 
aS The foregoing pr ‘esentment, of the law answers ‘dhs: ‘questions raised a 
_ except as:to.saline lands.in. San. Bernardino County, California... The 


leasing act of 1920, jn.so: far as: iti pertains to. deposits. of sodium. (sec- : 


tions 23 and. 24), expressly excepts such deposits i In that county:. Beta 
tention has: been: directéd’ to. the act’ of October: 2. 1917 ‘(40° Stat. esa 
| 297), an act which authorizes the exploration. for Aa ‘disposition. Of 2. 
ae potassium, excepting, however, lands .i in and. adj: acent to. Searles Lake. os 
Searles Lake is situated -in:San: Bernardino County... But. the act of or 
1917 has rio application’ to: deposits of salt or salt springs. - Potassium - — 


OT uae chloride, is not sodium chloride, or ordinary salt. ‘Therefore, neither ie oe 


ae the, act of 1917, nor. the act. of. 1920, nor. any other leasing act. governs. ae a a 
ae the, leasing of saline lands in that county. . It follows then that.lands we ee 
sin. San. Bernardino: County, chiefly , valuable. for, their deposits | Ole ae 
tia common salt, are still to:be disposed; of pursuant: to the placer mining © Se 
oe _: laws as. extended: by: the act of Je anuary, 81, 1901, supra, and. that. sec- . oe ieee 
“ Hons’ 81, 32, and’ 33° of the thining: z regulations sd L. D.; 15, sia. ae oe 


_ _ 2 ‘siphisble thereto. 


Approved | 
0. Poway, ie iat 
“First Assistant tSeoretary. 
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"DESIGNATION: ‘UNDER: THE: ‘ENLARGED “AN D “ STOCK-RATSING | 
HOMESTEAD ACTS. OF ‘ENTERED LANDS ‘WITHIN: ‘NATIONAL: 
» FORESTS—ACT OF MARCH 4, 1923. - : 


- Iyemuerions. fae ae ee ee 
| [orreular No. 886.) 


- Deparment OF THE eine 

oo - GENERAL. LAND: Orricy;. ce 
ba or eet | Washington, Dd. 10, eee 30, (1923, 
Recrsrens AND i cena Be 
- Unirep ‘Srarzs Lianp. Oxpions : 


2 _ act of March 4, 1923 ‘(Public - No. 1. 496), | provision ae basi a 
made whereby the: Secretary. of the Interior may now designate un- % 
‘der the enlargéd’ homestead’ act and: the: stock-raising act national. -- 
~ forest. lands’ embraced in subsisting or: ‘perfected homestead-entries =~ 

| of 1£60:acres or less so that such. forest: homestead entries: may. be: the 

-. basis for additional entries under said acts. Bhs « act reads. as: a fol; Be .. 


Sit 


“That any. homestead entryman: ne one. nated and sixty. acres or Slassvde = 


en which: have’ been -or may | hereafter ‘be: designated or: ‘classified: ‘by. the. 


- Secretary of the. Interior as: subject; to:entry under the provisions. of the Hin": . 

~-larged Homestead Act of February. 19, 1909, or. June 17, 1910, who. has. DOs es 
ge submitted. final ‘proof upon: his. existing entry, and any homestead entryman ce 
who, has submitted final proof, or received patent, for such an amount of — 


tanda which ‘have. been. or may hereafter be designated or ‘classified by the ae 


| -. Seéretary of the: Interior’ ‘as ‘of the. ‘character described in. -said Act,and: who | 


og." owns ~ and. resides _ upon. : the : -said homestead. entry,: where’ said. .lands.- are © = oe : 
: within: a national forest, may ‘make. an: additional entry. for and obtain patent ee ee 


a‘ _ to. such an. ‘amount ‘of land, of that same character, not in.a national “forest, 
é and within - a radius of twenty ‘miles from: said homestead entry, as, when os 
me the: area. thereof is ‘added to ‘the area of. the’ original - entry, ‘will not'execeed —. 
__ three ‘hundred and twenty ‘acres,-and: residence: upon ‘the original: entry.shall. 
be: credited on. both: entries; but: cultivation. must. be. made: on the additional -. 
e entry. as required by said: Acti. For, the purposes: of this: Act. the. Secretary of are : 
- the Interior is. authorized to: designate. as subject: to the Enlarged Homestead nee 


- “Acts: lands embraced, at ‘the time of ‘such’ designation, within valid subsisting. we. 
entries’ within national forests. eee Gs ee Be ae 


“SEC. “9. ‘That any. homestead euityinan’ of one niidred. and sixty acres or ics - 


of lands which. have: been or ‘may hereafter be designated or: classified’ by. the _ — 


“é - Secretary, of ‘the Interior :as subject: to entry. under the: ‘provisions: of-the Stock: 


es Raising Homestead: Act. of ‘December 29,; 1916, who. has -not. submitted final 7 


| proof. upon - his. existing entry, and also. any ‘homestead entryman who. has fs. 


: “ submitted final proof or: ‘received patent, for: such an: amount. of: lands’ that: ‘are : - 
a. of. the character described as subject to. entry under the. provisions of the said ~ 
Stock Raising Homestead Act, and who. owns. and resides upon the said’ home-: ree 


Stead entry, . where: said Jands_ are within : ah national: forest, may. ‘make an 











ome oY : o 


—  Q. The. intent and purpose, of. said act is. to permit: persons. glass cA 
7 Sag existing or perfected. homestead entries for'lands within national = 
forests of a character subject. to designation which the applicant 

owns and on. which-he resides, to make additional entries. for such a 
"quantity of: land outside of the national forest and‘ within 20 miles 
. ‘of the original. entry as wher added to the area of the’ original entry ae 
- . will not exceed 320 ae it under: section, 1 thereof, or 640: acres, if ae 

under section 2 thereof. — ae. et sok eae 

3 The procedure i in making and -pacteoling: an entry under section byte: 

_. Lof this act will be in all respects: similar to that. explained i in para-. 

_.. graphs 43 to 47 inclusive of Circular No. 541, approved January 16,. 
1922 (48 L. D., , 889); covering ‘additional entries. under the enlarged 
homestead Pins the only difference: being: that .at:the time of making 


the entry. hereunder after-proof.on ‘an. original entry, the applicant 


must show ownership : of and: residence: on: the: land. in the original 
entry, instead of. ownership. and: occupancy, and:an additional entry - - 
hereunder: may be made'for land: not: adjoining: that in. ‘the: original | 


entry... Residence on the. original: entry. may be credited: on both. en- 


” tries but’ cultivation: of the land's in the additional sme must be ‘as 
. indicated in said paragraph: Aq. ee ce 


4, The procedure i in: making on stiicling 3 an a entry Ander sec 


(Warrase ‘Spaz: 


| Approved ee oI Se A aa 
& GC. Finckiy, ae eee 
+H ret Assistant Secretary. 
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| casio antey’ for: and obtain: ‘patent: to. sich: ‘an ‘atnount. of laid: ot that game. eae 
. .,Character,. not ina. national ‘forest and: within. a radius: of twenty. miles. from Eo ae 
_. said homestead entry, as, when ‘the area thereof is added tothe area of the = => 
ae original entry,. will not exceed six hundred and forty. acres, and: residencé upon: haa 
ao “the original entry shall be credited. on both entries ; but. improvements must, be. Ai, Ete gs 
'. -Maade on’ thé’ additional entry equal'to $1.25 for. each acre thereof. For the ©. 
oe purposes. of this. Act” ‘the’ Secretary of ‘the Interior is authorized to. designate : _ ws 
- under the Stock Raising Homestead Act’lands embraced, at the time of such Se te 
ete designation, within: valid subsisting, entries within national forests. . oe ee 


ae 


tion 2:of this: act: will be: governed by the instructions in. paragraphs. - | 
- °8,.9, 1 and: 12 of Circular. No. 523, approved: ‘December '4,.1922: 5. 
Residénea: on the:original. entry may be creditéd.on both entries but) 
_ _ stock-raising: provements! must: ome — on. nthe. additional entry ae 
. oe to: ace 25. Je ACEO. ee, Gi ee 


Pe re oad eo: “Commissioner. ones 





| eer ae oe DECISIONS, RELATING TO THE. PUBLIC, LANDS: es. nee 


CENTERVILLE MINE AND MILLING ‘company, ee 


"Decided Revruary. 24 1923, a ce, 


aA Mins ‘Gcaru—ASétenatnier. Shed neremen. 


_ Mining locations: made by individuals, who are Stockholders ' in a . corparation, an 


must. be’ held. ‘to have been made not in the. interest, of the. individual 


? embracing’ lands" desired _by. the. latter,. swith. an. understanding that the - - Soak 
: “locators would quitelaim. to the. corporation, which they thereafter did, . 


: locators, but for the ‘sole use. and. benefit of. the ‘corporation and under : ee 


os such ‘conditions ‘the. corporation, can not include. in’ Be. Single location an 
é uf area exceeding twenty: acres. 5 eee oe ge et, a eee ee 


-Minixc: Crat—Parent—Varaprty—EWvipEncs. 


_ Large ‘expenditures : upon. mining claims - made: on: behalf. of a aaeeon een. . 2 rae 
_ asserting: the right. to. receive. patent therefor, although. evidencing a lack : ae 
of bad faith, can not serve to. validate locations, which are otherwise. in- 


“valid. 


Cour AND Dapiuracer rat: Decrstons Crrep AND. ‘DisriNcuISHED.. 


Cases of Borgwardt et al, v. McKittrick Oil Company (130. Pac, ees and 7 


| McKittrick Oil Company (44 L. D., B40), cited | and alstineuienea.: 


Fuser, First Aasiatant Saas eee oS geage a 
This is an appeal by the Centerville. Mine axid Milling: Caney 
‘trom. the decision. of the’ Commissioner’ of the. General. Land Office’ 
- dated: September: 21, 1921, in which the: company’ ’s- mineral applica- 
tion 010092, under. “which: mineral: entry -was: allowed December . Dy 
1919, for: the Monazite: placer mining claims: Nos. 6; 9,24, 25, 31, 32, 
and. 33, embracing. an aggregate, of .1117.697 acres. ‘situate: in Soe : 
17, 20° and 21,°T. 6 N., RB. 5 E.y:BiM., “Boise, Idaho, land district, 


~ awas: held. for. rejection | on: the: pratind: that the applicant company 


in answer to ne ee had, ‘aalmittted. the: damany, character “of the 
locations. Jee. 

On: Deenbes or, “1920, oe Soa were: See against 
ney application on: charges: in “substance. ( 1) that: the: location of 
the above claims by Herbert. A. Parkyn. and: seven’ others was in. fact. 


Es made by: the company, a: corporation, for: ‘its ‘sole. use. and: benefit, ~ 


- through. the use of such-names with a purpose and intent to secure 
In violation of: section 2331, Revised Statutes, a. greater. area than . 2 - 
- might. be. lawfully included in a single location by one individual or 
: corporation ; and (2) that Herbert: A: ‘Parkyn et al. did not -in-good: — 


. | faith locate. and file location notices” for the several claims with > 


the intent. that title should be. acquired: for. their~ separate. and ee 


“several use and benefit but made location pursuant. to an un- fee ee, 


: P lawful agreement, expressed or implied, ‘whereby the. location. was J 


, es . made in the interest:.and. for the use and benefit of the company to - on : _ 
oo Be secure to i the control and. apparent Pogsessory, right t to a: oo ae 


4 2 


ae area: ae inight bie: lawfully embraced in a. a single location by one oo 
oka 5 individual or. corporation. os ae ae 
~The company. in due. time filed its’ answer. . verified ay Mr. 8. We - oe 

a ~ Atkinson, the manager of the corporation. » That answer, according . =. 

- tothe copy which appears in. the record, sets up. the: incorporation — i 
.. of the company on July 2,°1907;. Herbert A: “Parkyn and six others 
| -being. the original directors; the acquirement. of the’ Day and Ross: Pei 
man placer ground ; near. Centerville, Idaho, by, the company and the. 

. purchase.in 1908, from, the Oaks. Mining Company of placer. claims a 

fe and water rights. for $25, 000.. . The: answer: then proceeds: as follows: o ie _ 


oo ce a DECISIONS ‘RELATING TO. THE: PUBLIC. LANDS." oe BOG ie 


_ At’ this time, : during: ‘October and ‘November, 1909, ‘the placer locations. ine 
oa volved herein were. made, together. ‘with: other: like. locations, covering. a com - dee 
. bined area’ of approximately - 5,000 acres: The. ‘claims. purchased from- the pe 

| Oaks Mining Company covered a portion ‘of the land so. located, but. by reason. °°? 
: com the fact that: they. ‘were largely 20- -acre. gulch claims, and- more. or: less ir-. ee ee 
: regular’ in’ ‘shape, and did: ‘not conform to the subdivisional survey, the ‘Center: - ae - : 
ville Mine and ‘Milling Company were. advised by: the officers. of the United ne 
States land. office. at’ Boise, Idaho, that if it wishes to: patent. this land under 
_ the mining laws, the claims would have to be conformed to the survey lines. — 

| Thereupon, the Centerville Mine and: ‘Milling ‘Company, having made careful vs 
examination. of the mineral deposits’ in. the area in. question, and ‘found: the ” 


same. sufficiently mineralized, decided to ‘relocate the ground necording. i" 7 
legal subdivisions. | “a tush = nas een 


aa 


of the company, to these ‘lands, for fnspection. purposes, the latter had coustlted. | 
and retained the legal. ‘services of. Mr. Maurice M:. ‘Myers, an attorney at, law, 
then located at ‘Idaho’ City, Idaho, ‘After Mr. Atkinson’ Ss arrival in 1908, and 
subsequently during his ‘management | of the’ affairs: of ‘the Centerville Mine 
and Milling Company, he consulted. Mr.: “Myers: ‘in. all, ‘matters of importance 


= concerning the business of ‘the company, and relied ae on. “his: scat 2 


opinions. ' : 
When the ‘necessity’ arose of relocating’ the ground” ‘covered a. ‘the former™ 


Oaks Mining Company’s holdings;. ‘and of: -enlarging these:: holdings by: original . 
7 locations to put. the operations . of .. the: company: on..a. permanent basis, - Mr. + 3s. 
' Atkinson» ‘consulted : Mr. Myers. and placed. all the ‘material ‘facts. before ‘him. ae a 
The matter. of locating this. area in 20-acre’ tracts, by. the company itself, ‘was | ae 
“carefully: considered. But the. expense ' of ‘making’ the. locations. ‘in 20-acre Te 
as _ tracts, and: of’ doing: $500. worth : of: work :0n' each claim’ for. patent. purposes, . - 
mi - was. found to: be. So. great. that: it would : haye been. -prohibitive,: as: they then. - ere gee 

8 saw. it. . Then the. possibility of locating this. land_ by. 160- -acre association — ae me oe 
| claims was ‘discussed, and Mr, Myers determined to look ‘into the. laws onthe 

subject ‘and advise’ whether this” could: lawfully | be ‘done. | “Thereafter, and. - 

- upon: ‘examination of the subject, Mr. Myers advised | Mr. Atkinson, in m writing, gt 

as follows: Se a eS : Uae Ue ace wes 
7s she’ procedure § we » should follow i in Gece « this’ ground: is. this. We igen: a. ees 
es the. whole tract. or such parts as ‘you:desire in 160-acre placer, locations, using, ae lt 
2g the names: of eight of the stockholders. of. the company as locators... We ean ee 
a use ‘the same‘ or different names in each location, but we will take the names. ce ae 
on a pone interested in Y the ono for that will, give. the Tocators a real Nid, Se” ais: 


N 
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i 


| 7 interest: in the ieeoanas andy we. will. nee be open to fae: eae of: using - pane 
= locators. The company ‘itself, if no other objection - offered, could. make bute : 


Tes -20-acre locations the same:as an individual; that. is, SO far as we know. The ay a 


: question whether a corporation has. the same | rig ght ‘to make a: larger location 


- than an individual has. never ‘been: finally determined, and’ we will not assume 
“. the. responsibility: of. shaving the matter’ determined Bae ecsey 6 ge ek os Then a 
the. work upon the extension’ of the ditch. to cover: ‘this ground will: apply as the. _ 


a assessment work on these claims, and here comes. in. the advantage of making» 


co the 160- acre. locations instead of. smaller Ones, for the same amount of annual 


_ “representation work must be done tor the benefit. of a 20- ~acre claim. as for the . 
’” Jarger claim. . And eventually the work on the ditch will go in as $500 worth a 
of work. upon each: claim: before we are entitled. to patent. therefor.” ©. ooo, Se 
Acting ‘in reliance. upon this. opinion, . and believing it to. be sound, Mr. At : 
‘kinson. prepared | location notices covering. the area. in: question, using the names, | 
of Herbert A. Parkyn, J. H. McFarland, W. C. Johnson, W. ©. Locke, H. W. 


> ‘Huttig, S: A. Awsumb, Ss. K. Atkinson ‘and Stella M. Atkinson, with ‘their | 


several knowledge and. consent. ‘None of these. “per sons. had any material in- 


| terest in. the claims otherwise. than. as stockholders. of the corporation, and a 


ES their names were “used merely for. convenience, for the purpose of locating the. - 


| area of land desired. to. be located by. the company, and with the intention 


: ae and understanding that ‘said person would. later. ‘quitclaim their interests to. 2 
~ the company, There was not the slightest: thought on the part of any of these_ 7 


“ee persons, nor on the part ‘of any ‘of. the. officers or. directors. of the. company, : ee 


| = that there was anything ‘unlawful. in the: methods used. - The locations were 
made. ‘solely in. “pursuance. of and in: ‘reliance upon the aforesaid advice of 


* _ the company’s" counsel. None of the facts were . concealed, and ‘the location 


certificates. were in- due course placed of public record, with, the county Heconder 2 


ee Idaho City, by Mr. Atkinson. ae i ese. 2 
On or. about April 21, 1910, at the Fequest of Mr. . Aikinson; thie iccatore: con- ore 


, veyed their interests by quitelaim deed. to the company, for. a. nominal consider- 


ation, | and the deeds were in turn. placed. immediately of record, at Idaho. City. aes 


Subsequent amended’ locations were made to more accurately. define the. lines 


“ for patent purposes, and. these. certificates of location. were also placed of. ag 


PCCD te dnc, ee vc, Oe. a oe 
The c company aleé: a ene an: expenditure of over » $138, 000 in ae 


‘velopment, maintenance and protection of the 24 claims included in . 


hk this and three other mineral applications. _ Tt claims. a total expendi-- | 


ture of approximately. $250,000.in connection with all. of its locations. a 


in the vicinity. . It is also asserted that: although: location notices, 


“deeds and: all other papers used upon ‘application were before the . 7 


7 General Land Office’ in ‘1910 and 1912; no question as to the bona fides: 7 
of the company’s. locations or: their alleged. dummy character was_ 


: raised. until late in the year. 1918... -The company prays that. the con-. : | ae 
_ test charges be dismissed and the mineral applications passed. to pat- oe 


? ent. It appears’ that: after the answer was filed, the company’ ’s'at- 
_torney. suggested that the. facts ‘be stipulated as. st forth i in. its ‘state- 


| ment. and that the matter be. submitted. for. decision: without the tak-. se 
- ing of testimony. The Commissioner concluded: that. since the ap-.._ -—s 
pleant ee had -exprereed a. willingness to: have the case decided Pear tae 
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ae ee its. answer, a stipulation’ was s not necessary ‘and that the ate Aol | 


PRs might properly be adjudicated upon: the answer filed. ‘The Com: 


~ - Inissioner. thereupon decided . that. the. ‘company, had admitted the 


-| dummy character of its locations and: the: > mineral: rt was nee 
held: for rejection. subject: to- appeal. ee tee 
The company has appealed. and contends that it. was error to hold i 

that. the charges were. admitted in. the. answer; to: ‘reject. the appli- 


‘ “eation on the ground of the dummy char acter a the locations andto. ~ 


| a find that there. was any: fraudulent. ‘purpose or intent on the part of : : i 
the locators or. applicant company. .. Counsel asserts that: ‘the. original | be 


| a “claims of the Oaks. Mining» Company were mainly 20-acre. gulch oe : 
claims and that. the new: locations: were. made for the } purpose of con- sor. 


| - forming to legal subdivisions. It-is strenuously argued that in view a7 c A os : | | 
of the company "§: good faith and large: expenditures, even if it did - 


7 follow erroneous advice and was- technically” at fault, the: claims _ 


should not be held bad or the’ application rejected and that broad, “— 


ee ; equitable principles should be. applied and: not harsh technical rules. > 


With reference to the. attempted. enlargement. of. a 20-acre. placer age 


ne enim, the Department has held thatsuch: a claim’ can. not. by an 7 
> amended. or’ ‘supplemental- location be expanded so'as to cover 40. 


acres Or more and. that if such be: attempted the result, will be another a: 


om hand a new. location. Charles He Head et alk (40 L. D, , 185). See ae 


~ also Garden Gulch Bar Placer (88 L.D., 28). Thecompany or the 
locators can. not rely. on original 20- -acre. locations for: substantial wpe ee a 
Tights where. such, 20-acre areas were. later included in locations‘of 


ely , 160° ‘acres. or ‘similar enlarged claims, ~The: later locations : under _ aaa: : 





| “such. circumstances must be regarded as new. and independent. claims. is i" 5 
_ This is true even where the later enlarged, location is: made for’ the, 2? 20-7 


i i purpose of conforming: to the system of public land surveys. | Furs a - 
coe ~ thermore, ‘the: record submitted does not, clearly show. that any OR 
the area embraced. in the present: application was. “covered by. se Paes 


a ; Oaks Mining Company’ s claims or other original gulch Placers. _ oe. 
_ Consideriig’ the statements” contained. in the ‘company’ S answer, i Seep 


o = the reasonable conelusion: to be drawn therefrom 1 is that the. locators eee 
i were acting’ in the ‘interest. ‘and for the ‘use - -and benefit. of the: COr- ae 


: poration’ and not for themselves | as. individuals.” No locator had any _ 


_ 3 _ interest, otherwise than as a. ‘stockholder 1 in: the company. It has been 2 
held’ that a corporation like an. individual can include ina single 
ne ~ placer location not more than 20 acres. Igo Bridge Extension’ Placer: 000 
 s (38 L. D. , 281). In the case of the poe Hub Oil Co. . (40 L. D. ; ee e., 


a ; ; 401), the syllabus: reads as. follows: 


ee 7. corporation may not lawfully embrace i in a a single location under the plaice 5 . ; neh i? 7 
rs mining laws more than twenty, acres, either in. its own name or. r through, indi. pis ie gee 


“ _ viduals B nicting. in interest t and for its s benefit, 


( B1R - DECISIONS ‘RELATING TO THE ‘PUBLIC: LANDS. | _tvor. oe 


Tate opinion: ‘affirmed: the decision’ below ‘iM: the course. of ¢ which | 


: . “predecessor s, made in. ‘the year 1899. The 16 locators located the claims. solely 
for their own ‘individual ‘benefit,. and not as mere agents for the benefit of some. A 
~ other. ‘person. or Of. some. corporation. in which: they. had no : interest. - The x 

a defendant, corporation, to. which it. Was. proposed to! transfer. the. claims, was ‘: oe 


se ; the Comuiiissioner had stated: | as follows: 


‘a - Te the necessary money for drilling the: well ‘above. referred. 167 was ree eos 
aa by the claimant company, and if location was made by. its stockholders: or: others Bet ea 
for its benefit, only twenty acres of the. land could properly be. located... : 


- ©ounsel has’ referred to: the California: case: of: ‘Borgwardt: vy. i 


te ‘McKittrick Oil Co: (180-Pac., 417 yx which was cited” and followed 
oe by. this Department in its decision’ in the McKittrick case (44 L: Die a. . 
ie 340), and urged that. the’ present. case | is a cuits similar to ‘that. The ee oe 
| California. court in its. decision said: Perna eg a ae gece? v 


We see no reason ‘to doubt the ‘validity of. ‘the locations ‘of defendant's > 


: to be one in which they: were fo. ‘be the ‘sole stockholders each to’ own: one- : 


sixteenth» of the. stock. “As: ‘said in: ‘appellants. ‘brief: cg This is ‘no: case: of | 

| dummy locators ‘lending their names” ‘to ‘any person - or. any ‘corporation. for ar 

7 the ‘purpose of. permitting - it ‘to: acquire: lands. This” is ‘a ease of 16: men 
| locating, in: apparent: good. faith, ‘lands. within the ‘limit: of. the amount allowed. a 


to. them, and adopting a: corporate management | as an appropriate. means of 


regulating and handling. their, Joint interests,,. and each. retaining, through the 


agency of. the corporation, the exact. interest. in. the: land which he acquired 


aan under his location.’ in 


‘The. ‘McKittrick ‘case. ‘before. the: Cert Gneolvea. a. ie , 
Rie adj oining . and similar to the two locations considered. by. the | 
court. The claim was located on. September. 19, 1899. The company 


. was incorporated November 16, 1899. The claim, was conveyed | to the. | 


company by deed ‘acknowledged December 2, 1899. ‘Charges essen: _ 


tially similar to those here involved were. ‘preferred against the _ 
claims. This Department. held. that. there. was nothing disclosed. 
which would, support the charge that the locations were made for the | 
benefit’ of: any. person or persons, other than the 16 locators, all Of os: 
whom could have joined i in the. making: of a location. without. affecting eae 
‘ats: validity. ‘tis clearly. apparent. that, the McKittrick locations °°. 
os were, made for the. jndividual benefit of the 16 associated locators. | 
The company was. afterwards, organized and to it the claims were 


a conveyed and. stock was, issued. to the locators... _ There was no. pur- : 


as “pose or. attempt . to. ‘secure. to. the corporation. ‘illegal, or. excessive © : - 
ae claims... The circumstances there. disclosed are e egsentially, different a 
i from those here. involvyed.. | - er, 
“In the pending case it is: ope, conceded that: the: lccatairs: aa: a, 
‘no material interest in the. claims except. as stockholders of. the cor- 


ats. poration, that their names were used merely for convenience for. thew — 
a7 _ BERDOSE of ee land desired: by. the: Oveny, and that t the | Bae ee 








of 


i oa : ee and d understanding was: ‘that the: locators: ‘would avitlaina to: the. 


Vey 


oe og did anot: aa or shave: any’ Perdoual or. "individual: interest: im ‘the 
OG locations. but that. they acted solely on behalf and In ‘the’ ‘interest ” 
. ae of. the corporation. “That ' ‘they. ‘were. stockholders: in’ ‘the company — 
., ~ does not. ‘tmaterially, better their position.” ‘The corporation could’ not ° Ae 
a ee locate nor could there. be located f fori ite a, lawiul, Placer claim exceed sie Po ee fs 
So cing. 20. acres:.in. area.: ee 


‘The: plea: that: the. “aurtien: acted. oe legal: advices” Gal without 


_ ne slightest. thought: that. there. was” anything unlawful in':the » 


. methods pursued, serves to-relieve: them from the. stigma of actual 


“bad faith and fraudulent. ‘purpose and intent. ‘The acts. performed, 
oe however, and’ ‘the results. sought. to: be* attained’ ‘were® ‘unauthorized: 
on ae and. beyond the pale of the law. ‘The: Ninth Circuit Court’ of Appeals — 
-~. in. the case: of. ‘Chanslor-Canfield Midway. Oil. Co.. et al ». “United: 


-. : States ¢ 266. Féd., , 145), had under consideration. an: oil placer. claim 3 in. 


S “ 


connection with which the names of. the. locators. were merely. used, 
~The ‘court. entertained: no, doubt. that there. was ‘no. willful. ‘fraud. on. 


the part. of the locators. Yet, it was plain’ that no one of theni had’ 


2 a, Gee 


that he had 3 no. ) rights. The location ‘was, declared to » be any 


ne invalid: ce 
The. ie ge + expahiiburse elaiindal! on ‘behalf of ae company con- — 
| stitute an element, for consideration i in connection with the asserted. 
ra absence of: any “bad faith but such expenditures can: ‘not serve. to. 
. bring | within’ the law the locations which are. outside. of it. “When. 


the.numerous oil placer cases are called to mind 4 in which the legality 


: “of original locations has béen. considered and determined; it is. difficult 
_ to. perceive chow. the Commissioner would have’ “been | Austified 4 in. 
i deciding, this case - otherwise than he did. ve . 


ee " addition to the: iptharat’ application ‘hereinabove desctibed, three ee 

. other. applications, namely, 012299, 012513, and’ 012519, ‘Boise. se- : ae ae 
oes at ries, which. embrace the’ adjacent; ground similarly located. hh each 

ae of those cases a. memorandum decision 1 is rendered. ee | | 


ee 


ie arena is’ S not. Gonringsd: that the ‘Comaplisiionet opted’ in’ x ining | , 
| the. locations: to ‘be unlawful. and, in holding the: application’ for re: oa. 
ee jection. Should this decision | become’ final ‘the. mineral tppleatiea: 
eS si be. rejected: and the mineral entry based thereon will be canceled, 
oe a The: decision appealed from i is affirmed. | cera 7 


| 8TBL" °—-22-—vor 4 49—33. - . 
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“ any intent. of taking: up: and developing the land. Although guilt. x 


sq oe 





ae from Ju une 15, 1920, to December, 2 1920. 


ee Be 7 i. » DECISIONS. RELATING TO THE- PUBLIC, LANDS. i ee 


a GRAHAM Vi METZ, 


"Decided. March ®, 1928., 


" Mazrrary’ > Senviob—Hoitsteab ‘Sanax—Rnsioexce—Leave | oF. | Ans —Com eee | 


_ PHST—ABANDONMENDT, | eg Sa hate al hands Sarees Sirol 


. The. act. of. July, 28, 1917, makes military 0 or. “naval service. saueng time: of “war. - : “ 2 
| er » by: one who had: previously | made. a: ‘homestead; entry, equivalent, to the — ig ee 
| “establishment _ and maintenance. of ‘residence, for ‘the: ‘period: ‘thereof, and ee 


re 2 yhere! such ‘entryman, | “upon. his discharge, lawfully obtains - ‘leave. of 


absence, an. application.to contest on the ‘ground of. abandonment will not. fee 


a he ‘be: entertained ‘until ‘after the. ‘lapse of: six “months from: the expiration! of e 
at os such, leave. ee ee ar ie, Sage ge ee ee, Bnet, ae 





* Contest ~ = = Gon tssrAN Hrasine- = - ReInsTateMEN ee Comics STONER or THE = 


_ GENERAL Lanp OrricE,. 


The. reinstatement: and. dismissal of: a “gonteat. ty ‘the. Commissioner of the Stee 
General Land. Office, without granting | a hearing to the contestant, ‘is not an _ 
ned “act. in excess of the: authority. of that official “where, a contest having been = 
es ventertained,. it develops that the. char ge ‘apon | ‘which the: contest was: s based sts 


ie “does not constitute a cause. ‘of action. 


- Fivner,. First Assistant Sesreione 


On J uly, 30, 1918,. Robert. J ackson ‘Metz. ae mee pee a 


serial 013898, for Sw. 4 NW. 4, NW. 4 Sw.4 , and s. 4 Sw. 4d, See. 99, 
ioe 44 N,, R. 7 8 W.., ‘6th P.. M. a the: Buffalo, Wyoming, land dis- | 
re trict. “On October. 23; 1918, he. enlisted. i in the Army. He. was dis- 
. charged December 18, 1918; enlisted again October 2. 1920, and after 2 
having. served during: his. second, term. of enlistment in Germany; 
was. finally. discharged. . | : 
i ‘The, entryman’ baying wade. ‘application i in. the ‘autumn: ‘of. 1919 : 
2 for: leave of. absence and for. extension of his. time to ‘perform culti- . 
vation, the General: Land ‘Office, October. 95, 1919, Soapended, his. 
entry. from J une 16, 1919, to. December: 16, ‘y919., 7. 
-On- June 16, 1920, Metz. ‘filed a. ond Pett for. ae ét ne 
absence, i in’ ‘which. he. alleged that he had ‘established’ residence on his. af 


ae he 


ee entry J une 3, 1919, and continued to reside thereon ‘until. J anuary ae . 


| ns 1920, that. he had erected, a. habitable house 2 and inclosed a Bama — a 


oe a brother, residing i in. ' Oolorado, bad ‘been. disabled. while. pees tae 


engaged, in. military service in France. and. by reason thereof. was. 
oy “unable to work his: land located 1 near Akron, Colorado, and had asked - a . = 
oo that, said. applicant. come and look after his farm. and crop. The: 3 
bs leave. of absence applied. for « was. ‘granted | Ju une 16, 1920, ) oxending oe ee 














ae “On rome 13, 1920, Ener J. R Grahiain. fled application: to. con- eo 
i ers Metz’s. entry; in: which. he. alleged: that, Metz: had: never ; ate any. here 
time since date of. entry established and maintained residence: on:said. © ee 
oo) Jands. that for more than one year last past:he had wholly abandoned = 
the same; that said land was devoid of settlement, ‘improvements,, 9:0 ~~ 
wes and cultivation, except. as: toa ‘small unoccupied shack: thereon; and i. = 
that said entryman’ s said. defaults, had not been, due. to. his: -omploy- a ree oie 
ment i in military or ‘naval service. | gg 
he te appears: from the. foregoing statetfients that; “Metz: having: en- fee 
a listed j in the Army. on October 23,. 1918, and: served ' ‘under: said: ene wee 
ngs listment - until December. 18, 1918, this amounted: to:the establishment oe cae 
_ of his residence on: the entry, and its’ maintenance: during’ the: ‘period pie 
of his service, ‘under the act of J uly 28,1917: (40° Stat. , 248), , and that - a 
on Décember 18,1918, he’ was, therefore, entitled ‘to five months.) 
leave: of absence fon. ‘that, date, or until May. 18, 1919... , Therefore, hae oe 
dis, entry. “was, not. subject. to.a. charge of . abandonment: ‘until ‘six Mee ea 
~.°’ ywonths and one day. after. May. 18; 1919; “but, as’ stated, the’ entry a eG ae 
_- was suspended from June 16, 1919, to December. 16, 1919, and was see 
oe “Hot, therefore, ‘subject to “that ‘eharge ‘until the: ‘expiration of. Cb eee << 
.. months and aday from the latter date, or until June‘18, 1990; sothat  —. 
po oes “this. charge; in-Graham’s application to contest the’ ‘enitry filed August ee nee 
~» “18,1990, would not ‘lie, Metz having on June, ‘15, 1920, ‘applied for— eo. 
_ nee pean’ granted a second. leave. of absence. _ ee it will, be seen 
- that the charge in said. application to’ contest. that. the entryman' hadi -- 0 
/-. never. established | or maintained, residence on the Jand is untrue; chis | Coe 
military service having amounted . 1 inlaw. to the establishment.and: 1... 
ee maintenance. of. residence, as. stated... ‘Bageotore;: the: application: ¢ tor ae 
ae contest, stated no. cause for ‘action. *e. ye a ean 
° <The Commissioner, by. his. deceign: of ae, al, 1998, ee ninder a 
oe a “review. made. an order. recalling. and. revoking | hie _previous’ order 
of January. 24, 1921, which had. finally: canceled: Metz’s entry. and: oe 
gs awarded a: ‘preference right:: to apply: for said land. to: ‘Graham, the: 
~~. contestant, which right he had exercised. by. making homestead entry 9 
roe 019110 for the: lands involved, on June 28,.1921... The. Commissioner. ae 
also. “Teinstated and: thereupon. dismissed. the contest proceedings: of) Fn 
aes Gr aham against. Metz and, allowed: Graham 80. days. from - motiee! 8°82 
| a _ within, which to. show. cause: owhy-. his entry. 019110, which was: held* 2 eats A 
oe ~~ for. cancellation,,. should 1 not. be. canceled; and, held Metz’ S: entry: 
018898. for: reinstatement. | Sse es 
'-. Graham: has appealed, he Department. t ‘front ihe. said ‘Cotunig: ee ae 
| is sioner’ S. decision and order; and j In. his: appeal he. undertakes to- show: oe | eae 
| ae case, as. required; claiming,. among. other. things,..that it. was. error oe ; ta 
oe in the. ‘Commissioner’ s. decision. to ‘grant the. reliel ordered against. es 


: Petes: 7 ‘DECISIONS ‘RELATING TO. THE, ‘PUBLIC, LANDS. | oo BEBE ae 


fe ae 516 . "DECISIONS: RELATING TO THE: PUBLIC: LANDS.’ | ois: 


2 ae contest, ¢ aativout; giving hin ‘a Heating: ‘But in’ view. of the: fact’ 
on that. the ‘contest ‘stated no: cause of action, the: Commissioner’s: deci-’ 

ee sion- reinstating Graham’ s contest and thereupon: dismissing : it: with : 
out a hearing, was aes proper: ” The! Commissioner’ s decision i is, : ae 

a Anise affirmed. een on Ce ee ae ee ae 


va ob Seis dt ig aioe 5 By tgs Siero hg PAM, Sed Bae, oh, ISH? aes gan 


“MURPHY Er AL! vw HOWARD’ COPPER. COMPANY, 
te Decided: March 2, 1928." 


yh Miive: Crane —Parent—Norion—Orstontis “Drsvierroxake Auritonmry—S20- | : 
ne oc TION 2325, -Revisep ‘STATUTES, ’: eae pee eal at Mate A 


Section 2325, Revised: Statutes, and: the departmental regulations thereunder, 
* notice thereof, in, a newspaper to. be iy: him: designated. as published nearest 
—! "to the: land,- confers upon. ‘that officer’ discretionary. authority. in: making 
Sy “the designation, ‘and’ an abuse of ‘that authority will not be imputed where. 
2 she: through: the exercise of his judgment; designates a newspaper of ‘gen-~ 
Co eral. circulation: which, although . not published: geographically nearest the - 

- land, Is, . by: the accessibility, by ‘usually: traveled routes, ot its “place - 
ye OF. publication, competent. to give. the. public notice. __ ae Osa! 


DrpanrMentat: DecIstows Crrep, DISTINGUISHED ‘AND. APPLIED. 


ae Cases, of Tough Nut and Other: Lode. Claims. (32. L. D. 359), 4 and: “Northern ae 


Pacific’ Railway, Company . (82. Ti. Dd. 611), cited. and: distinguished ; case. 
of Pike’s Peak and Other Lodes (4 L D. 7 BEL): cited. and | applied. 


| Fixer, First Assistané Seoreiary: 

- Nellie: Murphy: and J: SeJ ohnson: have ebppadled fron the Cominid 

- sioner’s' decision ‘dated September 22,1922, in which: their protest 
based. on the alleged i improper publication’ of: notice in the: matter of» 
“mineral. application 047680 ‘by the’ Howard Copper’ Company was: 
dismissed. for the reason ‘that. there was no ‘abuse of discrétion on the. 


oe part: of: the. register in’. designating ' the. newspaper, the publication | 


8 made: being held proper and: acceptable. ‘This action was an affirm-" 
ee ance of the conclusions reached by the local. officers after'a hearing. © 
+ One June: 10; 1920, the Howard: Copper Company filed ‘its. mineral” 


oe ee: =pplvation for: ‘the. Copper Schist Nos:'1,'2,°5; and 6° lodé ope 


a claims, Survey! No, 3645; ‘situated in ‘ungurveyed Secs. 80 and 31,_ 


oe Se 2 PA OoNe Rio: E, G. & SR. M; ‘Phoenix, Arizona, land. disteiod,. 
“On October: 6;. 1920, mineral ' “entey’ was allowed:'° On January 29," 
~~. 1991; over three months later; Murphy. and J ohnson’ filed ‘a protest 
es -@aiming that the. Copper. Schist No. 2 lode’ ‘was. “covered: by their’. 
_. -prior-and valid claim, the: Copper Dyke: Jocation. - They filed'a sup- — 
on te plemental: protest: on: ‘February 19;°1921; alleging” in ‘substance that’ 
ae .. the: Tegister’s. iotice of the company ck “application for’ patent which 
- was published ‘in a Phoenix paper was not: published’; in a newspaper. : 
Pee nearest; to. the claim and they alleged that. Prescott, was nearer to the - 


ae ae 


‘ 
fk 








ay MOH ©, aoe ‘DECISIONS RELATING TO: THE. PUBLIC. LANDS, — : BERS oo . 


os Jand. tite Phoenix. “April Ay 1991, the: Gotnmissioner: held. that. thé © hice 
~~ -only ground. for: protest; was the matter. of. publication. and ordered 
-) +.) a hearing: thereon. ‘Upon. appeal the ‘Departnient. on: November: 1G, Ces 
ety oe D9OT affirméd. that’ action: . After: due notice a, hearing: was had; ; On aa ae 
ae 8 ‘Mareh: 10;. 1929, ‘the: local officers found that there had been: no. abuse — oe ee 
Be Es 0f Giccieuon. aid that republication of notice’ should’ not: be: required, cee 
ce the. then: register being” the: successor to. the. one. under whom :the*-) 00. 
Pw gs designation: ‘of the. jhewspaper: was. made. : The. company. appealed oes 
eh ag ~and. the: Commissioner’s decision here. challenged followed... _ 


The recard discloses. that the notice: of the company’s. caneral i . a cece 


. sips tae 


~ 


ay plication Was: published in. Dunbar’s Weekly,”. 2: State-wide pub- oo os 
--‘Fieation. issued:at. Phoenix, Arizona, by J.:0. Dunbar, editor‘and 
> proprietor. |: This: “paper. had. a. aeculation: and. was read invand 
- about the, mining..camp. of the’ claims. involved,... The: company’s: 
mining: locations are: situated. on. Turkey: Creek 1 in the Black Canyon’. 
- maining district. About, two. miles west of: a place. called : ‘Bumblebee. os 
The “nearest; railroad. ‘point: ‘is. Turkey: Creek’ Station, some seven etd 
miles northwest: of the claims.” Heavy: supplies and rail freight, G08 oF a 
+. to. that~point and are hauled over a road to the claims... Bumblebee 
Cpe a on the State highway. running betiveen: Prescott. and Phoenix and. 
~ about.45-miles*from the-former and 62: miles from 'the latter. . Some: ee 
~~. three miles north, of Bumblebee is’ ‘Turkey : Turnoff from which a 
a “Wagon. and auto road. runs: westward. to Turkey. ‘Station about, five Be ap 
: ea ~ miles: distant. ~The’ only. way... to: reach. the. claims: by. wagon: Ore oe 
automobile’ 1s ‘through Turkey Station. The. road. distance. to: the Shee 
“mines: from. Prescott is. 48. miles by way of Blue Bell Road. and 26 
ce through. Turkey. ‘Turnoff, about: 52: miles, while. the. ‘distance. . from | i: ee a 
the mine to Phoenix over the trail and‘road.is about 64 miles. and bye 
> road: through. Turkey. Station and: Turkey Turnoff about 76 miles. *. 
ae ~It is stated that: the: direct, air-line distance:: ‘or ' geographic distance oes 2 
Sis 29-miles to. Prescott: and. 54:to Phoenix. . The:roads to. Prescott °°: 
a. fromthe. claims are in the mountains. and are circuitous with.con-. 
sie _ siderable. grades. . The. road. ‘south’ from Bumblebee: to. Phoenix. ig. ao 
—. . direct: and. mostly over a. flat: desert country. Tn: the- mountains, FEE 
. - -$nows in winter. and. heavy. rains in- the summer: ‘render | the. roads Oe eG 
impassable at. times... The road over the desert'to'Phoenix.is not. °° 
ee subject. to such. inconvenience and. high water in the streams. delays a, 
| a travel: only B. few hours at most. In passing over the road between. ‘a oe | 
- Phoenix and Prescott, Bumblebee..i is considered ,the half- -Way.. point, eet 
ae particularly. “with. regard, to. the. time. required. to. make. the ‘trip... 
“oc Phe. testimony ‘shows that the elevation. of. Phoenix. is: about. 1100. ne 
ae feet, at the. claims,, 2400: feet,. on. the, divide going to Prescott, 5800 sa 
eo ae feet, and at: ‘Prescott. 5350. feet. aa, 
ws The United. States mail. renee the’ vicinity: vot the mines ao the. aoa eee 
es branch railroad coming - from. near’ - Prescott, The. Phoenix news- ee oe 


Soe ; 


ee hack oe _ DECISIONS’ RELATING: TO: THE PUBLIC: LANDS, oe ’ ‘Lot. a an 


papers are: Sent through Prescott ‘About : 137 fiiek ee ine ead ceo 


7 | ite: ‘thence:on. to the: mining district: « over the: branch: railroad. The tes- oS : 
Cars _Atimony: ‘shows. that ‘there:are two newspapers. published at ‘Prescott . Pee 
and that Prescott: is the county seat:of Yavapal: County:in the south--. 


eg etn. “erm portion: of. which: the claims: are ‘Situated: Phoenix is the State . _ - 
ae _-Gapital ‘about’ four times as. Seal ues as: > Prescott: and. is in oo ae 
[2 2 pounsy. to the:south: ae eee 3% fee 
The Howard. Copper Coitipany, as savell as. ise other: companies Peis 


ae operating claims i in that mining: ‘district; have their offices at Phoenix. : ~ ee | 


= ‘The claims are ‘readily. accessible: from Phoenix: and groceries and - 


i 5 Daeht: supplies for the mines come out from there over the highway. ane 


-'Theevidence shows. that the - application for: patent: was: presented a ie 


are at ‘the local Jand office’ by the’ Vice: president, and. general. manager of" ee 


. the - Howard. Copper Company. ‘The clerk-in: ‘charge of: mineral ap- - 
7 plications and the register were present. The official land office map ~ 


owas” consulted ‘and the distanées measured approximately “bythe — 
 ‘¢@lerk. § Tt ‘was concluded that as well as could: ‘be. ascertained the 

, “¢laims were: about: equally: distant. from’ Prescott ‘and from Phoenix | 
< and by the generally traveled route were: more accessible. from Phoe- ~ 


ix Tt was the-opinion of the land office that Dunbar’s Weekly had 


oe greater’ circulation and. owas. read more widely. : That. paper was, oo 


designated for the publication. ° ~The. weekly. had. been: ‘theretofore | 
' ‘frequently designated: for land: office notices: ‘According to the evi- 
dence; it was read: especially by miners: cand - “mining | Pipes ty 
‘miners 1 more than by. any other class. : ‘ 
| ~ Section 2325, Revised Statutes, Sposa ‘tht: the: are shall 
“publish a notice ‘that: ‘application - for. ‘patent: has’ been made, for. 60 , 
days “ ina newspaper to: be’ by. him: designated as: published nearest | 
to such’ claim,” “Paragraph 45' of the’ mining regulations: (49. L. D., 


153 TL) 5 specifies. that: the register: shall publish notice in a newspaper 


- ‘published: nearest. to the claim. Paragraph AT of: the regulations 


| - reads as follows: 6 The register: shall: publish: the notice of: -applica- 


Oo 88BB" oH 8 
vo) Phe: éoatantion ‘on behalf of the. o appalant isin 2 substance: tliat the ora 


eS ont! for’ ‘patent: in a: paper of’ established character: and. general. Cire 


; culation, to be by: him’ designated : as being the newspaper. published _ 


eo : | | ~ “Hearest * ‘the land.”  Séction’ 2335, Revised. Stattites, with respect to ay 
«the notice for. hearings as to the dharaster of land provides for publi-  . 


ay ‘cation’ in. terms’ =e similar’ to ‘those contained: ine “section Wea 


io law. means that publication: must ‘be ‘made: ina: paper: published. 4 | 


ae 7 “hearest the Jand: by geographic‘ measurements and: that no ‘discretion. i aC ; : 


| ‘can be ‘exercised. ‘by the register except" where: two. ‘or more ‘papers’. oe 


Oe are ‘issued i in the same town or equidistant ‘from the land. “Counsel oy ee 


oo have been’ heard i in | oral argument and exhaustive briefs have been a 


Z os ve , 


_ i 3 ae - Be rar) 


Cp ies "DECISIONS RELATING To: TAR: PUBLIC LANDS. Ly eee eae 


: : filed. On ‘pebialt ‘of the: protestants the: -questioa has been aie | . “ss a 
- sfrom the: historical: ‘view point ‘and: the reported: cases and. holdings 000 


oo. from: the time! of the: adoption. of the: mining: laws. of 1872 to. ‘the ce ee hs 
eee present have Léen cited:and conimented‘on! .. a ee 
~ = The: Department i is ‘not: persuaded: that: the statis 3 ‘is’ iron, volad and: ee Ben 


| 78s Anfleible: and leaves to the register ‘no: room for’ the ‘exercise of his’ a. 
“a “discretion: and: judgment 3 in: designating the ‘medium. for: publication Pee 


‘of notice: To: refer fora moment to another feature: of the statute : oe 
| ‘the: same section: requires. that: the applicant. shall post: a notice in ae 


- “conspicuous place’ onthe land. »He-is not. ‘required at. his peril. to... | aoe : 
post in the mosé conspicuous: place: possible.» Tf, in the exercise: MOE ec 


“good. faith and fair Judgment, he. posts in'a place’ that is conspicuous | a a a 


see he comes: within the statute. Under: section 2334, Revised’ Statutes, ae a 
‘in ease’ of excessive charges for: publication the Commissioner: of the oes 
General Land’ Office may designate’ any newspaper: published'in'the 


- -Jand district’ for the publication’ of mining notices-and may’ fix Wher er 
rates’ to be charged. “In: such: case'a’ ‘possible. adverse claimant ‘aly. Tote. © ae 
os. rely upon a newspaper published i in proximity to ‘the land: - ee 
“In the:Instructions of August: 11; 1909, relating: £0 publication of oe 


. : : “yotibag generally: (38. L: D. 131-132); , It 18. expressly: stated that ‘it’ is. 2. . 
not intended ‘that: geographic proximity ‘shall be measured on ‘aD air oe ce 
_” «Tine, but: by. the’ length of the shortest’and. principally. traveled: thor- te 


| : oughfare’ between | such places. and that where. a “register” acts: in ae oe a 


 -reasonable and not manifestly unfair and. improper exercise. of ‘Dis: a a 


4 “discretion his decision will not be. interfered with or. disturbed.’ aah hae Ul 
 '“Ittis manifest. that. the: language of the statute makes the lei Pe 


tes tion’ by the register essential: It‘is equally: clear that‘in ‘selecting the — eae 
non paper that’ official is: required to exercise care, judgment, and: discre- ae . 
- ‘tion. Upon the’ particular: circumstances and facts cohnected’with 
eo each application and upon'the available data he must act, and when 


2 he has‘made the designation: and publication has been’ completed’ the _ yee 


ees “selection made, Sesunpeely iitees and’ Propet: should not: ‘be ae haa 


i : ‘lightly : set, aside.» Pe oe ee ek 
aaa 6 vt the case. at bar ‘hays was: no ; attempt: a prove: dhe: > allege: ee 


3 “tion of fraud or any improper ‘motive on the part of the’ register. ‘: oS 
he: designation was made after ‘the map was. consulted and?the: “32 ss 


~ “gituation | considered: Nothing’ ‘arbitr: ary ‘or “capricious : was done 


no Eee STS" claims were’ deemed’ to be. nearer, ‘with réspect, to. ‘actual’ travel. Se 
oo amd’ accessibility,’ to: Phoenix than. to ‘Prescott. This case. is’ ‘uch . s 
Vike the case of Pike’s: Peak and: Other Lodes, (34 L.'D. ; 281), whith... 8! os, 
ite arose ‘in’ the ° samé land district ‘and‘in which the’ Commissioner’ ca ae 
7°). ‘decision holding against ‘the register’s designation was reversed. 
eee There’ it was expréssly' stated that: the. Department: did‘not: entertain: . 
Fe they view’ ‘that Beoenphival’6 or P air-line tmeasurements: should: be ap." a 


oe ae 520. DECISIONS LATING. TO. ‘THE PUBLIC. LANDS, oe 2 fro oe 


~ plied. tte was; held. the statute contemplated: the: ‘paper nearest, in. pee 

point: of practicable. accessibility—nearest. by. distance:over-the most 
-. nearly direct. traversible.route., \The. cases.of-the: Tough. Nut.and 
. Other Lode Claims (32 Li:D., 359), and. Northern. Pacific: Railway Pe 


Company: (82..L. D., 611); were declared not to be. parallel or con- 


trolling, and it. was. concluded. that. no abuse of discretion was shown. : feats 
The publication. as made’ was sustained. In the-Tough Nut case. 
~ publication was in a Prescott. paper: at least. six miles’ farther: from - ao 
the claim than. the Jerome. papers,.and the: paper: selected. wasatall 
times. owned, and published by. the then receiver of the. local land” au 

- office. : /The record. strongly suggested, so: it As, stated. mM, the ‘Pike’s: e | 
{Peak: ease that .the register’s- judgment was. influenced _ by the ee ue 
on ceiver’s: ownership, of the paper... In the. Northern: Pacific. .case.a.  ~ 
notice of hearing. was published i ina. paper: about 25. miles from. “his eee. 
-Jand while: there were two, papers: published, about: 6 miles away. and <6 
another about. 12. miles distant, in which three. latter. papers the prior 


= notice. of, classification was. ‘published... There: the a pabligation -< - . fn 


Ss notice was set, aside. - es ce ee 
The. Department. oe not. toa it deontiel to. rae ‘upon amex- 


"fended: review. or analysis. ‘of the: numerous. reported. decisions; and 


holdings. At. this late: day . there can be no-doubt that the. register. s 
acting: under. the statute must. ‘exercise. judgment. and discretion. in » 


‘the designation: of. B.. newspaper:. for the ‘publication. of the. notice. 7 


One, of the conditions to be considered. is, proximity . to, the. claim. i 


| . Under. the regulations, instructions, and decisions the. register. is. not 
concluded: by the mere air- -line distaiices but. in reaching his. determi- os 
nation’ should: consider: the facts and information. available-i In: order ‘ 


that the notice may. be, duly. effective. : -Among. other. matters. to be.” a 


weighed: are. accessibility, the, usually: ‘traveled. route, the. source. ‘of 
ordinary. supplies, and other. like. matters. . When all, the. facts. are- 


considered. and when jin the exercise: ‘of fair. judgment. a newspaper. 
has been. designated. which is: of general circulation. and, competent °° 
to give the public notice, it can. not be said that: there. has been.an 
abuse of discretion,’ The evidence i in 1 this case Clearly, brings it: within Bi gets 


the: scope of. the above principles... 


The plea. on the part of the protestants. dhat Gite claimed ope eo : a 
+ right in. the ‘Copper Dyke. location. will be lost. by. reason. of the 8 2 rn 
- alleged: improper publication of notice. is. of little merit. The. ‘protest eee 
_ shows that they, were and for a numberof. years. have.been nonresi- ©. 
dents of the State. . There 18. not: the. remotest’ suggestion. contained — ee 
ain the record. that: ‘publication of. the. company’ ’s notice.in-any other | ae ee - 
"paper: would probably. have ‘advised them or. any agent, of theirs of |). a 


the pendency. of the. mineral application: and. thereby enabled. A 
to, have: filed, an, | adver se. claim and. instituted suit, in 2. due time. . 


aot 








aaa, BAe ahs a Bhat Ss , : ae ieee 


ee m ee _ DECISIONS RELATING TO THE PUBLIC LANDS. Te Te he le 


a Cupent the: séootd minds: the. ‘Toad: offers andi ‘the, ee re Pig ea 

sn reached concurring: conclusions: and held. that no ‘abuse: of. discretion « Op 
was shown. | After, examining: the evidence and considering the argu- 

ae ae ements. of: counsel the Eee is: convinced that. those conclusions 

: ae should not be. disturbed. piel, Mee Ea ee a. nam sp ese. Oe no 


The decision appealed : from i is affirmed. 


bows ae De re ee eer eae ee ee ne ee 





“MURPHY Er AL. v. | HOWARD COPPER COMPANY. 


ae Motion: for rebaaring: of departmental. Bes of. Maret 2, Si oS _ | 
oe (49 Ty D., 1510), denied. iby 1 First, ; Assistant. t Seoretary. Hiniey April oe 
9, 1928, = | 





| 


a OHANNES HAMRE, 


Decides March 28, 1928. de en . ; 


- : Gadd eset Salado Ewray—Reiinquisiment—Acr oF Maro 26, 1908. - a . a 
o. An application for: repayment under - the. act of March 26; 1908, of ‘moneys es ie 
eo . paid» upon. a homestead’ ‘entry ® canceled. on. relinquishment ‘prior. to’ the ae 
o passage. of: the act of December 11, 1919, must ‘be denied ‘under | ‘section. Be eee. 
i. / of the latter act if filed more than ‘two years'after'the latter date, regard- ee ae rae 
a less. of the fact that the. land has been reentered by another’ and: patent has | ea ae oe 
: “not issued. te os ee igs ee eG a Sean, Gale, ae me 
ee FE INNEY, First Agalabant Secretary: oe ee i oe 
nas . Johannes Hamre has appealed fon. a Gono bE the: ‘Commis. ens 
Pe ae of the General Land Office: dated . September 29,1992,;wherein 9 
“a thes Commissioner: denied. an. application. for: repayment: ‘ander’ hes eo ee 
OUR eet of March 26, 1908" (85. Stat. 48), 0 of Seeks ae upon homestead o : a ae i 
a entry, Helena 013128. 7 oe 


oo he: récords show that. ‘the etry was canceled: on: “religidtiment <= ce a 
Th October 29, 1918, and that application f for repayment, was ‘filed: Jae nee 


25, 1922. oe 
i on a lie, ‘Conimissionen I ‘based: his. averse: cuon upon’ ee provisions Soe 
oe of the act of December 11, 1919, (41 Stat., 366), which. limits the- time ee 

ae for filing application for repayment, ‘ander: the said act of March. be een 
gs od 908, to two years. from date of issuance of patent, ejection: we F entry, ec 

. or passage of said act ‘of December 1. 1919. =o eS Te a Sa 
_ Upon this appeal it: is ‘contended ‘that. client is ‘not Biawadl by es ae 
~guch. limitation for the reason. that a third. party has made entry Pee ee 
said land and patent. has not issued to bin. Such contention 1 is With="0. 2 00.8: 
‘out merit and is a forced. construction of said act. as. ‘same clearly. te ea 
oe applies to ‘the issuance. of patent, to.claimant.only. . | gees § 
ee wth held by the Commissioner ‘the claim, is clearly barred ‘by. ‘the. ee 
eee Timitations of : section 2. of the said. act: of December. i, 1919. The eon 





' “el 
i : 


< decision, a, appealed f from is affirmed. 


lays 





SANTA TE PACIFIC RAILROAD COMPANY. 


| Decided March 2, 1928. 


oo : Seprorron—Acr « OF APRIL 28, 1904—Woxns . AND ) PHRASES. hat ‘ os 
_ By the use of the phrase. “of. equal. ‘quality ' 2. ‘in. the act. of April 28, 1904, tt * 


| 922 a a | DECISIONS: ‘RELATING TO: THE ‘PUBLIC. LANDS. ey Paton he 


| Pee aie was y made. prior te ‘the! passage: $f: said. ot: ‘anda in sel case eas, 
athe proviso: to. ‘said section 2 requires-that' a request for. the payment © 4 
of such’ excess “must be filed within two: years after-the patent has 
| issued’ for ‘the: ‘land: ‘embraced. in such patent or: within two-years = 
ck be from the passage of said act as to excess payments heretofore: made : : 
-. prior to the passage of same. It accordingly follows that it was - : 
Soe ecessary for Hamre to file his claim on or before December 11, 1921, fee 


“was contemplated that there should be an even exchange, and the equality = 


_ - of the selected and. base. lands: exchanged ‘pursuant to the act must ‘be:. 
determined, in: accordance with the conditions ensue a the time of. f filing 


the. selection. ee ae Oe ee 


Oe Surmcr10n—Coar. Laxps—-EvipeNos—Acr | OF APRIL, 28, 1904, 


A coal. classification of . lands. selected. under. the act: of: ‘April 28, 1904, aha” 
: ot the ‘base. lands. relinquished by the. selector, “which fixes. the price. of the + 


former’ greatly in excess of that of the Jatter, although.one: of - price, is, | 


: nevertheless, in the’ absence of other facts indicative. of the. comparative 


| quality” of the ‘tracts, a. difference in’ quality, | unaffected. by. the mere 
geographical situation . of ane Fespective, tracts with. reference to a. com- 


: . pleted” line: ‘of. railway. : Bo. Bae remee ek” OS Ra ee pee ge ee 
bom RAILROAD. Gr ant—Coat Lanps—SELECTr on—Acr Or. ARID 28, 1904, 


~The fact that: the ‘grant: to. the: Atlantic and. Pacific Railroad Octapany, lorits : 
ate successors . in interest,. included. ‘the. coal: ‘in. the. ‘granted lands, : does not >. - 


carry. the right. in ‘making an exchange of lands under ‘the act of: April. 28, 


eS 1904, to. select’ lands. containing. coal ‘of. greater. quantity. and. superior. 


eee “vquality: than that ‘contained in ‘the base lands, Inasmuch as ‘suchi Selection” 


Ae -would be’ effected upon: unequal terms. 


: vu Cover DECISION. Crrep. AND. DrstingursHE. 


Case’ of: ‘Santa. Fe: Pacific Railroad 1 Company 4 v. Fall “(209 U ‘S, 197), ited Be 5g St 


‘and distinguished... , ie Poe 


We <itvsenibe; First ‘Asdatainl it Seorétany? . ue MS ae Oe a ae eee 
 This‘is an. appeal. by ‘the | Santa Fe Pacific ‘Railroad { Gowteny - oe 
oe “from the decision, of the Commissioner ‘of ‘the General Land ‘Office, : 
a “of September. 5, 1929, holding for cancellation. said | company’ ’s.selec- 
ner ‘tion, serial No. 016102, filed. J January 35. 1912, under the. act: of. April. “ 
5 88,1904" (33 Stat., 586), forthe relief of Saale -holding settlers, Of ee 
ne ‘NE. t NW. 4, Sec. 11, T. 31 N., R. 24 E., N.M. P. M.,.in lieu of SW. 
SE. $, Sec. 23, T. 415° N; R 7 T Wak N. M. B. Ma in 1 the Santa aE, New Pais, 
: Mexico, land district. Ce ee St ee 


Pr a 


a 


oe Bee "DECISIONS (RWLATING ‘0 “THE. PUBLIC ‘LANDS: i 523 Peco 


“Baia: act’ soe April. 98; 1904, supra, ‘provides that fhe “Ailantic ic'and. we oe Oe 


bees . Pacific. Railroad: a: Geinpany or. its: successors. in interest, after relin-- Bee ee 
ss “athe Taberion! ani ‘sechions “of: its: 5 granted inna any. oe -whereot BF ee ae 
"> had been: oceupied. ‘by: a settler for 25': years next: before: the Passage © Pais ee 


of: the act, Shall then’ be: entitled. to ‘select i in: lieu thereof we ae oe 7 : 


oe a other: sections of. vacant. public land: of equal. quality oe as. . ., ae 
le umnay: be: agreed: “upon ‘by: ‘the: nes of. the. Interior? ” “teats a 


a supplied.}: ot ae 
.. Said base land: anid sail: éelected jeri tad bean’ evifhidewwus for eal ir ra 


: ae a : classification, from all entry; by. the Secretary of the Interior, April - — 

+ 931909, and ithe base land was'also included in coal-land withdrawal © © 
pe ae No. 45 New: “Mexico, by. Execitive order. of J rally 9, 1910. The selected a a. Fe 
— . dand ‘was “restored as coal-land, with its: price fixed. by. the’ United. 
+. States Geological Survey at $250 per acre, by office letter ““N” of. 0. 

: san August 275: 1910; and the base land: was. ‘restored as ‘coal- Jand, ‘dlassi- ue tae 
oe Bed? at: $30 per acre, by. Executive order ‘of December 30, 1910, and Ue a 
+ “office letter’ “N” of January 18, 1911;.and each tract held such’ status 2. 
ogtill on Ji anuary: 3; ‘1912, when, the selection was s filed. byt the railroad Ee es 


is ; company. - 
“On Octéber: 4, 1916, Uthe re was s held for eitiiellation by ‘this’ 


— so Commissioner’ on the strength of the report: of a ‘mineral inspector . 


E that: the: relinquished: and. selected’ tracts: were not. of. equal quality, = oe 
the. base tract. being ‘second- -grade. grazing-land, ‘and: the: ‘selected | 


; . . e tract: first class’ gr azing-land, ‘and the’ coal in the selected tract being = 2 - _ : 
ee ek greater i in 1 qhaintity’ a and De better ‘quality, than that a in the retinegiishiod - eye 


: tract. 


= (and: others’ specified) ‘be revoked’ and the cases held “in statu’ quo” | 


ae for the time’ being, ‘unless valid adverse rights had attached. be oo ad 


ae ~ case was accordingly: reinstated; “May: 8; 1918. ee, fe 
os On: May: 29,1929; the United: ‘States Supreme Court hela ‘in ‘the et Hs ae 
two. cases of Sarita: He Pasific Railroad Conipany Ve: Fall, Secretary a ae 


. of the Interior (259 U.S.) 197), arising ‘under: this’ same ‘section, ae ih “e : z 
Ee that! the railroad: company’ 5 ‘selection. must be canceled or F approved tt ve ee 


ae ce ; ‘veoootting to the facts known at the’ time of its filing. Le eae 
This decision having settled ‘the: ‘main “question raised in connec- ny ee 


oe. < | pecan: 


a devéd the decisions’ now aider review; ‘agoitt holding the ‘galaotion soe 2, Mee 


ro Upoit appeal ‘By the: iralivond: company’ to" thé 5 Départinent; ‘eid: aes 

ne debisioa was: affirmed, Si anuary -18,°1917, and upon such’ affirmance : oc 
the selection in‘ due‘course was ‘canceled and the case closed. But © 
2 On April: 14, 1917, the. Department. directed. that, said: cancellation Bes 


. for. cancellation. The railroad company: has ‘Appeiled to ) the: De- oe : poe 


as - 4 


: : = - ee oe on i aae ee eS reer “te s toe ” i ‘a 3 as " e Poe Soe Me, . tae ia) fom eens 


mde 


pee a co "DECISIONS RELATING | 70 THE PUBLIC: LANDS. _ fron ee 


The court diicision: dias no more: than’ Hold: as. a stator above dat ak: a 


Pee esiecion under said act must be:acted:upon by the Secretary accord- ~ 
cos ing to-the: facts known at thé time: of the selection—in other words, 
ee that the selection must be: approved or: ‘canceled as. of: the date: of the es oF : 
oe selection, even. though. actually » approved ' or. canceled: on a. later . ee 
Mee. date, . aan when further. information ° touching: the: ‘quality: of the a tr - 


aoe es had éome.to'the Secretary’ s knowledge. : ae 
~The: sentence quoted, in the. ‘brief: of the. appellant o on “hie: oo ean 


Mee fear. the opinion of. Mr. od ustice Holmes in giving said: decision, _ . 
''- ‘yélates only to the facts in the:case in which the decision was.gziven, 
'. and does not militate against the general rule laid down. Applying 
ee that rule to’ the facts. in ‘the: case: ‘here in. hand, we note: that; more. . - of 
--.° than a. year prior to the filing of the: selection the selected land had 
— been. classified and. priced: by the Geological : Survey, , at S000-per 
OR LS aere’s while. one year: prior.to: said. selection. the: base: land: had. been ee 
per classified, ‘by Executive order, ‘at. $30; and. this difference still ob- a 


tained a the selection. was filed. . ore i | a 
- This: difference was one. in. price,’ but that; in. ae abyence: of nee a 


coe facts indicative of the comparative quality of the: tracts, is a differs 
. . cence in quality. “The mere geographical situation of the respectives 
> tracts with. reference. to a completed railway: line becomes ineffective’ 
 to-rank them. as. of. equal quality,”. when they. have: been. examined, oye Fe 


ae , classified. and. priced, and: “thereby shown. to: be of such: wastly: dif 
= ferent qualities. oo 
_ Neither. does. the fac ‘that, ‘the. Feed company’s aa gave ro ee 


| ee the. coal.in granted lands. confer ‘upon it the right,. in selecting others 
ae -. Jands, not within the terms of the grant, as in liew of granted lands = 
es relinquished. under. the. act. of. 1904, supra, to, take lands containing oe 
goal if because of its: greater: quantity. and superior quality. those: 
~~ lands, including their ¢ coal, are. not, e ‘of equal quality. M: “with: the ase: ates 


ak * denda. relinquished... s ae 
* But. were the coat to excluded. fon ponrideraion ee only. ie ote 


oy ur fiiee: regarded,. the. examination: had shown that ‘the. base was coe 
ite wt : : ‘grazing-land of only. “ ‘second- -grade,”, while: the selected. was “ first- fhe e 
ee ee class | grazing-land.” ae Here: is. a» difference which; -while- somewhat 

~ indefinite, marks. the. lands. as. ‘clearly. not & of: “equal: quality ;”” the) a 


exchange of the: tracts with the Government. would..not,. by its Bere 2, 


“a ~ cepting the: selection, be: effected upon. equal’ terms... “An. even e@X+ a a 
change i is what. the act of 1904 aims at in.its use of the phrase | « fof je 


| : e Pray quality.” ve “Such: an. exchange would not. ‘be secured, by. the selec- 3 ae ms 


~ fon: tendered, and, it was therefore ‘properly canceled... 
The decision of the Commissioner i 1s affirmed. 








7 Finney, First Assistant. Seoretary: 


ae oe ; oe Decided March 29, 1923. ; cabnhe oS ? ole : : . ae : 


| Meare Cuator—Apyense Ctani—Pareii—Coninner Laws ‘DEPARTMENT. | 
| “Whiie. ae suit: is: pending between an applicant. for A. ‘mineral. patent. end an fe 
adverse claimant,. the ‘Land Department is precluded’ by section 2326, ..- 
“oo Revised. Statutes; ‘as’ ‘amended. by. the :act of March: 3): 1881," ‘from. ‘enters "oes 
Me ieee . ° taining. ay contest. iby: aithird. party, : alleging discovery; against either. Cnicamereag gt ae 
oe the: parties: litigant: on: the: ground - that: ‘both’. had failed to- oes svelte» ae 
oe “some: essential. requirement of the! mining: laws. Ree : a ees 


ee OP fe oe "DECISIONS: RELATING TO: THE ‘PUBLIC’ TANDS.: pe he BOB ote 


ee OR RANDSBURG: SILVER’ MINING COMPANY a + amon eee 


_ This isan. appeal by: the. Randeburg lve Mining Ghimpasty on 2 a 





= bE thé’ decision: of the ‘Commissioner: of": the: General: Land. Office. Of es a. 
oe August 22, 1922, declining’ to order a hearing | on the protest | filed’ by ee 
said company ‘April 25, 1922, against the application. 07040, filed. Maa 


- July 15; 1921, by the: California-Rend Silver, Ine., a corporation, for oo 


patent to the ‘Uranium, Nos. 7 and 10 lode mining claims,-survey Noi 
6480, situated in section 6, T. 30 8., R..41-E., M. De M. , Independence See 

 Jand district, California; and the. adverse ‘elaivh: of R. Pp, Bray-on'the:  .~ 
_ basis of the conflicting Silver lode‘ mining claim; filed September. 19 
1921, against. said, application, during. the. publication ‘period,. on. - 


which adverse, suit was seasonably instituted and. is still. pending. | 


af he: protest of the appellant i is based:on the charge that neither: the ae 
a applicant: nor the-adverse. claimant: had’ made a discovery within the | 
limits of ‘the ground included i in the locations above named, and that 

| ‘the ‘appellant. had. after the. expiration, of. the publication. period. dis- | 


: covered mineral within said conflict.area and. had located: a. portion . j 


% 


of the ground AS: the: Coyote: No. 2. Jode. : ‘The Commissioner’ s' action 7... 
4s predicated on the. ground that : SO. long as. the adverse. suit between ee ea 
_.. the applicant’ and’ the adverse claimant is pending the Department = 
is barred: by. the’ ‘provisions of section. 2326, ‘Revised. Statutes, from | Ae 
ae taking, any, steps. affecting the. application, cal ‘the controversy: be-; Me cases 
~~ tween the applicant. and the: adverse: claimant shall. have. been.settled ~. 
mo by. the court’ having: jurisdiction thereof: or the: adverse. claim-waived.” . a 
ore = The Commissioner’ S ruling i is clearly i in. accord: with the Rrovieia en a 
noe 7 of said section. 2826, “which ‘prescribes, that: Ayes eee 


“Where. an- adverse: claim is: filed. during: the: Hering: of ‘publication;* ” ie pee 


erie all proceedings,: except ‘the ‘publication of ‘notice and making and- filing ‘of the nee Ie 
ee he. affidavit: thereof, shall’ be: stayed untik the: controversy. shall.’ ‘have been: Serle © ie 
a ee or decided by: a court of competent jurisdiction,’ or the: adverse claim waived.’ 


ee iS reranedal it as: arproviaed: by ‘the act of March 3, 1881 u's Stat, ae oe 
ae = “That: if’: ‘in* “any ‘action’ ‘throught puesiaitt to ‘section twantythbes’ hundred. and ae eee 
a “twenty Six. of the Revised. iiveuishcaay title to. the ground in controversy shall Pe tee. 





os a 


¢ 


ne 526 _ DECISIONS: RELATING. TO THE: PUBLIC, LENDS,” - ee ae 


See be! established by: either “party: the’ “Fury shall’ $0. 5 find: aiid i Sudemient’ ‘shall. be Sag 
| entered according to the verdict:':-In: such: case: costs shall not be allowed to 9.) su 
ae either party, and ‘the claimant: ‘shall-not: proceed in- the land office or be. entitled oa . 
. to.a patent for "the: ground in controversy: until, he shall have “perfected his ee aes 
eciltlee! 2: Shae be 
ae ae “ Speaking’ o of the’ ‘act ae ‘Gitsd the’ + Supreie Court, in p Peres a ee 
| ee Dodge, 163, U: 8, 160, ‘167-8, ‘said? ee 
ly Its, manifest: object was: to provide for 4 an 4 adjudication § in’ ths « case- s “supposed, Ce 
ee ‘that neither: party was: entitled: to: the property,-so that. the: applicant. could not. : 
oe go. forward with his. ‘proceedings. in the land. office. simply. because: the: adverse ke | 
_ claimant had failed to make out his case, if. lie: had.also failed. In-other words, © 
Ree | the: duty was imposed on the court. to enter: such. judgment | or decree. as. would:. - 
i <a evidence that: the: applicant had not establistied the. right ‘of possession, ‘and was) 
“for: that. reason not. entitled:to a’ patent. : ‘The. whole: ‘proceeding is. merely. in aid... 
fae os "2 OL: the. land. department, and the’ object, of the amendment was: to. secure that: : a 
a “aid: as. much in cases. where. both, parties failed ‘ta: establish title as where SNES, - 7 


Prien was rendered in. favor of either. 


2 z Commenting upon | ‘the. provisions ee said act, Snyder, in 1 his s work, he 
2 OR, mines in section 721, says? TS i Ea ad Pasa a 


“The judgment in’ ‘an’ adverse suit: should be sufficient: upon. its face to ovexabie: : 


a - the party in. whose, favor it. ig rendered. to. take. it to: the. land ‘office. and. have: M 
‘patent issued upon it, ‘and to: that: end, it should ‘correctly. describe the claim. to: ' 


which | the successful par ty is entitled,. including. the area in. conflict, (Becker. Dos 
Pugh, AT Colo. 243, 29 Pac. ‘Rep. 178; ‘Rosenthal v. ‘Ives, 2 Idaho,. ‘244, “12: Pac, : 


Rep. 904; Re SU. Ss Sec, 2326.) Mt should ‘also show’ the’ party to be entitled’ 

_ to.‘thie: area: in conflict: by: virtue of:a ‘prior. location: of his: claim and:a substan- 

tial compliance: with. alk the: requirements. of the. federal and. state statutes: ‘and: eg, 
local: Tules.: » (MeGinnis Ve, Egbert, 8. Colo. (ay ‘5 Pac. Rep.. 952.) And all. ee Oa 


oe pleadings or not. “(Rosenthal 0: Tes; supra; Jackson ¥. Roby, 1090: Ss. 441: ne 
Doon Ue Tesh, 68. Cal: 48, 8 Pac. Rep: 6515 McGinnis v. ‘Egbert;. supra.) “Where. 


| the.case is tried before a. jury, the. court, should. give. the jury: explicit instructions: 


| upon | all points essential to entitle the. successful. party to recover, in the action... | 
a AS mere general verdict in, favor. of: ‘either party for. the possessory right,. as 


‘ a against the’ other, but not’ showirig. that. he is entitled’ ‘to. recover by. virtue ‘of. : 


es _ prior appropriation and compliance ‘with’ the law, is ‘not: sufficient. (Manning 7 | 
-. Strehlow, 11: Golo, 451; 1s: ‘Pae:: Rep: 6253 “McGinnis Ve ‘Egbert; ‘supra; -Burke. v.: * aa ee 
_. McDonald, .2 Idaho,. 646}: 33. Pae.: Rep. 49.) In the last. case the: ‘reason. of the?> sea 
— rule is thus stated: pan ‘ther efore,, a ‘judgment: is. sufficient which shows: only, AS. er 
ae ne in. ‘this. case,’ ‘the title. to ‘be in. the. successful party as against his. opponent, it. : ae 
7 might frequently. happen ‘that. patent. would issue to.a party who was. an alien, os 
-: or who had never: discovered. a vein, or.id-other: particulars. had failed:to comply. es 
= with the law: of congress. (See. also. Thomas: Ve: ‘Chisholm;: 13: Colo.: 1.05; 21 ‘Pac, aha ge 
—. Rep. 1019-20 ;: Craig... Thompson, ‘10. Colo. 51T,. 16 Pace. aa all 5 coals Oi oe a 
. Bryan, 10. Colo, 309, 15, Pac. Rep. 413.) eae athe Bago! Co eee 
— Inview of: the provisions of: a act: of 1881; ead of) what: is: a ae : 
oe declared. to be the duty: imposed. thereby. upon. courts, it is manifest: waa 
ee that: pending. adverse, ‘suits. the Department. would In. no event, be Lae 


nae OS a Sty aS gues aad 
oer (a 


Sree a 
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warranted: int yehtertaining: a. contést: aiinist: both parties’ litigant: in 


! ‘such a. proceeding. on the ‘charge: that ‘neither would be entitled to’ a | : 
edt patent: to the area in controversy on the ground that. both have failed es as ee 
S oa “ to comply with some essential requirement of the mining. Jaws. ee a as 


~ The decision: appealed: from: is accordingly. affirmed. 


oe “It is: suggested, however,. that the appellant: might, ‘ahould: he 50: et = 
a oe desire, and: any. available. means for. so. doing: be. found, bring. the. ‘Taat= eee - 
ae ters esowgiger in ‘his a protest dinocthy & to. the attention of the: court i in nthe, lia 





_ CURTIS c. FELINER, 
| Decided Aprit 6 1928, 


" Stoox’Raraxe Homrsreap—Trome AND Sroxe Exmy. ab aild ait a ee 


od bods oe : - ; ths, eee eae wee i503 Toh ete: sig. Gh Gh ed of Gate ei She F ec 
ee ae 
‘ 
£ 


ad 


One who has made an entry for. the full:area: permitted by. ‘the. sfockratsing ae a 
homestead: act..is. thereafter . debarred. from! making: a. timber and eee fe oe 
"entry, or. any. other: form of entry under the agricultural Jand deat a ss oak ee a 


: Finney, First Assistant Secretary: 


‘Curtis C. ‘Feltner has. appealed. ‘from a dceision: of the. ‘Ooninies oe 
: sioner of the General. Land: Office dated Je anuary 6; 1998, rejecting 
os hig application: to purchase’ ‘under the so-called timber: anil: stone law’: . 
- Jot'5, Sec. 8; T: 34 N., Re 108 Ws ‘6th P. M A 74 sores) ‘Bvanstony : 


| Wyoming, laid: district.’ 


oy Ke application was: filed qt une ° 20, 1992, aa was: “rejected: pebinusd: 

‘the applicant had on J anuary 14, 1921, shade: entry: under thestock-': 
raising homestead: act for 640 acres'in ‘Secs: 28 and 33, said township. iss 
~The act of August: 30,1890 (26 Stat., 371, 391), limits the amount: _ 
OF land | that’ can be’ acquired under: the agricultural land: laws: to? . 


320 acres. At the date: of said’ act, entries under the homestead’ Taye. 8 


. were limited ‘t0:160° acres, and: it was then: possible: to°make a home-" — 


. stead entry for 160° acres” arid an: entry under ‘the. timber: and. sons aa Cee 





gor law, the: desert- land: law, or: the preemption law for: 160 acresy. 


"When: the’ stock- -Taising | homestead: act ‘was ‘enacted; the ‘at: “oft id oe 


ne Angust: 80, 1890;! was necessarily” modified, and it’ thereafter: became: ne: 
«possible for a qualified - petson'who had ‘entered'160 acres under other,” 
... . Jaws *(timber and stone, desert: land, or preemption): tomakeastock- 
"- yaising homestead. entry for 640 acres. But one who;'like ‘Feltnerji) 8 a 
has made an entty for the full area permitted by the’stock-raising = 
i . homestead. act-can not’ thereafter‘ ‘make. further entry: under’ any Of "es 


+ ik a ee 


on the agricultural - and: laws,’ for the ‘reason. that hes can: not: make - — 


| Gffidavit: that he has not: already enter ed: 320 a acres, ae eas ae ; 


«The decision n eppealed from i is affirmed.: 


ee ee _ DECISIONS RELATING TO: THE: ‘PUBLIC: LANDS. = = “Tvon 


"HOMESTEAD ENTRIES ‘UNDER KINKAID ACT—ADDITIONAL | 


ENTRIES. (00 css ge. oe 


--Daaericane ¢ oF THE 5 Lwterior, | soe 2 : : 
- Washington, dD. CO. aoe % 1923." er 


ee Recistx, Uxrren Srares Laxo Orrice, 


Lincoun, Nominaswa’: 


ve “The ‘Conimidsionée of: the’ General Land: Office: tins forwarded’ to, ee 
ce ie Department. your’ letter of, March 7, 1923, in which you refer to - 
_ -... the departmental decision in the case cf Earl A. Mann. (49 L: D, 
ee ee and request instructions on ‘the matters. hereinafter discussed. 


Itis. apparent from your inquiries, that you have. heretofore. failed 


| . ae to, take cognizance of section 2 of the act of March 2, 1907 (84 Stat., 
eo 1294), the last: phrase of: which: (referring: to. the. jo-called: ‘Kinkaid 
oo. Aset): reads: as’ follows: “and all: homestead: entries hereafter made — 


within the. territory: described i in 1 the aforesaid: act: comer be abject 
to all the’ ‘provisions ‘thereof.” ae 

nee ON: April 27, 1907 (35, L. D, 542), the ‘Departinclit: copes: 

i instructions under. said: act of. 1907, but. the. last; word.of the quoted 

ae phrase. was treated as “ ‘hereof, ‘ resulting j in a failure.to give proper - 


. effect to said-section. 9. The error’ was: carried. into the revised regu- 


lations: of October: 28, 1908 (at L. D., 225),-and the revision of June’ 


a %, 1910 (39 L.. D. Ae) Tt was not ‘antil, J anuary 19, 1912, that. the- 
ae Department; correctly quoted said: section 2, ‘but in the. revised regu- 
lations. approved. that: date. (40. Le D., 369). nothing. was said as to . 


the:effect: thereof. » As. a result, local. officers § in the Kinkaid territory. 


~~ allowed entries, for. 160 acres or.less:upon payment of less fees and . 


* commissions than -are. ‘provided. for by.the Kinkaid: Act, and: the. 
commutation: of such entries. was permitted. ‘The General Land Office 


has. passed. the entries to patent. As such entrymen: proceeded. under. 

poo a the. departmental interpretation of. the act. of .1907,: entries. already. 

ea made for: 160. acres or less. in the. Kinkaid territory. will be allowed tor... 

a proceed to: patent. as. if section 2 of the. act.of: 1907 had not. been en- = < | 

Bees tae acted, but: such: action -will. not: be treated. as. conferring on the. entry ome 
.°. ten any.additional rights under the. Kinkaid Act.’ | 7 


. From.and. after’ the, s receipt hereof, by, you, Fon: will ‘be governed 


: aaa | “4 | ine the. following: 


we AIL. eed contee (other. don entries: wee ‘the. one 


. raising. homestead, act). for, lands in. the. so-called. ‘Kinkaid, territory 
WHI be governed. by: the provisions of. the. Kinkaid: Act. as amended. : 

-. At the time an application is. made, $14. should be collected as: foo 
- and-commissions, and at the. time: of: final. proof, 4 without: regard. - 


. oS at to the area. embraced | in the entry. 


. . wr, od 7 ee Cf 
eit Srl cite 63,820 a gM” gam okt woth oe a} a 
wale a ee sry ae 3 ee shy ae ; 

7 Pets: Bo ares i . y 
1 . 3 7 . : _ oo am Se . 
sodas fat mS 
a a oe x 
a. : ° 7 
4 


oo Peas a "DECISIONS. RELATING TO THE’ PUBLIC. LANDS. 2 BRE ioe 


“O. Section ra of the. act: sot May: 29, 1908. (35 Stat: 465), 4 rede d es 


3 - 2 seetion 2 of the Kinkaid: Act so'as to bring the right of additional z oe : 
oon entry. of ‘contiguous: land: under’ said. act up-to. the- date of the a a 
oi ~- amendment; hence, an entry made after March 2, 1907, but ‘prior tol?) 22 


ee May. 29,. 1908, for less: than. 640 acres, would be oProper. ‘basis toe ; : cay a 
So / additional entry under said section 2. : ees oe 
8A. person: who, since’ “May 29, 1908, ade an’ entry: oe dand eee se 


ae within the: territory, of: ‘any area,. has. exhausted: his: right. under oe 
_. the Kinkaid Act, except that, if ‘contiguous: lands become vacant, 9 
eee he can. ‘amend, his unperfected. entry. to embrace such lands to. ‘the a re 
a limit, of 640. acres; or, if the:entry has: been. perfected and embraces = 
_ Jess. than. 160 acres, he can make an: ‘additional entry of contiguous = 
 Tand- under’ section 2 of the act of ‘April 28, 1904 (33° Statl, 527), ao 
or he can make an additional’ entry under section 6 of the act of © 
ie March: 2, 1889. (25. Stat., 854), either, within or outside. the Kinkaid ee 
2 territory... If the additions! entry be made for land within the terri-. © 
-.. -tory,,the fee and commissions exacted: by: the Kinkaid. Act must: bee. 
renee collected, and’: the: final. Loa must: tooinply: with the: ‘Provisions: Or = 


- the Kinkaid Act. 


4. A person. who has, at. any. Ss taped: Sdee thé Dies oe 


- laws Tess than. 640 acres. outside the. Kinkaid territory may make an 


entry: under the: first: proviso: to. section 3, provided he: is not the © | 


owner of more: than 160 acres of land i in’ a the United: States acquired ! 


| ee under’ other than. the homestead’ law. 


5. A person who. made a, ‘houiestead: hia’ in. ie ‘Kinkaid. ‘atti. | 


2 j tory ‘prior. to. June 98, 1904, is, entitled to. the benefits ‘of the first, a 


‘proviso: to. said: eeotions 3: but. said. proviso can not. be: invoked oy. 


. a a Pen who: > has already 1 had the benefit of the Kinkaid ‘Act. 


us Smee AND » Tones, 


“EEC: Fivnay, oo 


ye. ar fy : 


ae " EXOHANGE 0 OF PRIVATELY OWNED LANDS IN THE LINCOLN ee oe 


oe a cae | i inst Assistant i Seoretary. fee 


“TIONAL ‘FOREST FOR PUBLIC’ “LANDS ELSEWHERE, IN OTERO a 


- COUNTY, NEW MEXICO.” ee ae es ee 
ee ae “Insrevoti0Ns. | es wae gs — E ay 


_[Chrentar No. 888.) | ae 


“Derarruewe oF THE sa ae . fee Oe 


Generau. LANp. Orrice, | 


“The ‘act ‘of February 14, 4993 (42. Stat.; prey cistitled: « are ‘Aet 


‘ om Providing for. the -acquirement: by. the United States of f privately 


8051 °—22—voL 4934 


| Washington, 2 Dd. O 0 APTS 1923, > me Be 





-_ 


ne, 


as 7 i ed ands. situated. within: ‘certain’ ‘downshipe: in “the: a ie 
ao National Forest, in the State. of New. Mexico, by. exchanging there- a 
- for lands on the: ey domain also. within. such: State,” Teads. as 


: . follows: 


bes “That. whenever hee owner or ‘owners of any - privately owned. “Tends; situated: — 
a within. township | eighteen south, range eleven east, or townships: fifteen,: 
at sixteen;, seventeen, eighteen,. and nineteen south, range. twelve east, New Mexico 
" ‘principal, meridian,’ within: the county of Otero. and State of New. Mexico,, and. te oe 
| _ within: the. present boundaries of the Lincoln National Forest, shall submit to...” 
the’ ‘Secretary’ ‘of. Agriculture a proposal | for the. exchange. of. said lands for_ a 
ey latids upon. the public domain situated in the county of Otero and State. of New - 
~~ Mexico: and ‘such. Secretary © ‘shall . ‘pe: of. opinion that the acquirement: of: the - Onde 
_. ‘same*.by-: the. United. States: for. national: forest. purposes: ‘would: be. penefivial _ 
~ thereto, he. is hereby authorized. and. empowered to transmit to.the Secretary of = 
> ent the Interior such. offer. sO. ‘made: to him, together. with ‘such. recommendations _ ee ae 
as he: may see. ‘propet to make in connection ‘therewith, together | with ade, ° 
awe scription ° ‘of ‘the property. included in. such offer and an estimate of: ‘the’ “com 
ioe mercial or: ‘other value thereof, intrinsi¢ally_ or otherwise; and: if he shall recom.” 
| mend: the : acquirement . ‘of: thie * ‘same: ‘by - the | United: States: under: the provi-" . 
7 sions. hereof, then, and. ‘in. such’ event; “the. Secretary. of : the. Interior ‘shall ‘be. 


and. ‘hereby is, ‘authorized and. empowered in his” ‘discretion. to enter Into: and, 


2 _ conclude negotiations: with. such owner. or owners thereof, and in, exchange for: 


: such’ designated privately’ owned Jands, and ‘upon’ ‘conveyance by the: owner,’ 


ee 530 - ee DECISIONS RELATING TO THE PUBLIC LANDS, oF tvoty Oe 0 


re 
‘a 


or owners. thereof .to the United States by a: good’ and: ‘sufficient ' deed, to’ catise’ 28 


, 2 TOs be patented: to:-such owner -or.-owners | such’ acreage: ‘Of: nonmineral, “oD: 
- irrigable. gr azing.. Jands: not suitable for. agricultural purposes except: for: raising, 
grass, situated. within the said. county. of Otero, State of New. Mexico,. of: 
» equal . total. value, as. near-as. he may. be able to determine, to the lands sa 
— conveyed to. the United States. * ee, : - 
oe Bie 2. That” any lands,: corveyed to the ‘United ‘States under’ ‘the: provisions 
| of. this: ‘Act: shall, ‘upon : acceptance. Of. the” conveyance; thereof, ‘become’ and be. 


a part. Of: ‘suehi: Lincoln National :Forest.. Pca eae icon 


‘Sec. 3. hat before: any exchange of: ‘lands as i abawe provided: is eer Pane He 
: ‘notice of such exchange proposal, ‘describing the lands involved therein, shall be | 


co 


published once each week for four consecutive weeks. in some newspaper of gen-. 


eral circulation in’ the. county in which’ such lands § so to. be. conrad to the e a 


United, States, are: ‘Situated... 


be applicable s 


-..: It will be observed that ae sélection’ may a of te enopmninctall ne a 
ao, inrigable grazing Tands not suitable for agricultural purposes except: é 
_. for raising grass,” situated within said. County of. Otero, State of | S 
oe ON ew ‘Mexico, of equal total value as. near as he may be. able t to >. deters: a 
.. mine to the lands. so conveyed to the United States. ee os 
Under. authority of the title to the act, the exchange i is to be made ee 
ee for lands on 1 the ‘public domain, The law tel the Secivagl® he S: 


: Ses your P Taapotive, dutaee coming at tie. purview et ad ee 2 
na act by the suotstaoad of Circular No. 863. (49 L. D., 365), , 1m re con- ee 
--golidation of national forest, dated October 28, 1922, 80. > far as: smay ae 


a See i subse with his. Pooled on an. orn of the ee 
_. commercial or other value of the lands offered for exchange: Upon. ata 

. receipt of. such. recommendation and estimate in the. General. Land ae 

- > Office, the local office: will:be advised thereof and. proceedings had ‘in. oe 
accordance. with said Circular. No. 863. . Upon’ receipt: of the formal a ee 

| _ application: in’ this office. examination by. the Field: Servi ice will. bes = - hae 
directed with. a view to ascertaining: the value ofthe. selected Jand.— ed 
: ~ and i its. worth a as $ compared with, the lands ge rice Ses 


: F INNEY, First Assistant Scoretary: 


es fH ae "DECISIONS. RELATING TO THE PUBLIC- LANDS, si oo 


_Weeicae Ser, 


| Approved 





“ me 


| "STATE 01 or ARIZONA AND ARIVACA TAND AND D CATTLE coMPANY 7 _ ae 


- Decided Aprit Lh, 1928... 


ee ee Roe 


| Scx00r, Lanp-—Inpmsestry—Suuncriox—Minmnat, Tax Waorm nse - a 
INTERVENTION. es ee ee ee er ee ee 

“Where a. State,. the real peniy' in iriterest; waives. its right to! apply for: a. nese : 

ing: and. concedes the: contention of the United States that: the lands ‘selected 


by. it. under its. school indemnity grant: ‘are. not ' subject. to ‘such. Selection . ‘ 


ere because of. their’ mineral character, a ‘lessee from, the State, between whom. Scat eee 
oo and) the: United: ‘States. there ‘isno- priv ity’ ‘of. intérest, ‘is. not. entitled a par 


7). intervene and’ demand: a hearing involving’ ‘the’ “character ‘Of the lands. 


qe 
ee 
# 1 





ee 


~The ‘Arivaca: Land and Cattle ‘Ouiteits jews fon ne. Stata’ of ot ae 
“Arizona of lands selected by the State : as. indemnity under, its school se. 


= Office of May 23, ‘1928, “Nenpiog | its petition to be accorded the stake ee 
ae of an intervener and, as such, afforded. opportunity, at. a hearing, toi 2 
Ae : submit testumony: to. establish | its. claim. that: the and, involved. (the ie f ae 
_ E.4SW.4,N. ¢and SE. 4, Sec. 29, and E.4 NE. 3 » See. 30, vr. 20, Sa Se 
- OR 108, G. & i. R. M.) is nonmineral ‘ in hipacter., os tee en 
Ree aie appears. from. the. record. that. the State of Arizone filed. le Cae ee 
"tion of these. lands on. “March 12,. 1918... “By. General’ Land. Office. ~ 2 oe 
~.. letter “ FS ”: dated December 80, 1921, the State was ‘notified that ea 
: : charges had heen filed against. the. ‘validity. of the. selection. on the. ; ae ie | 
~.- «ground that the land. ds mineral in character, containing. valuable. a ae 
Poe - deposits. of. gold, and was known. to be such on or before. March’ 19.23 es 
1918, the date the selection. was perfected, and when, the State’ 8. ight © Oo ae 


, would: otherwise have ‘vested. | 


April: oe 1922, J ohn WwW. ‘Bogan, pragident of ‘the bE nes Cand gpa 7 : ae 
“Cattle ® Company, as s lessee Of. this: and: other land ‘from’ the: pce ens pee Ga 


First Assistant t Secretary. ee a ee : 


ima ey § fale ae : toe ee ots 


\ 


he BBR oo "DECISIONS: RELATING TO THE PUBLIC. LANDS, a “fron, ee 


ee “filed a a “petition is. intervene; denying the. initieral: character of the . a : 


: a . ~Tand, and: requesting opportunity. to. submit, testimony: abe ‘denial of 
Lee aay charge that.the land.is minural in character... oe 
Ont April: 5, 1929, the State, by its Land | Commissioner, made e reply ee 


| om as follows to: the Government’s charges: ey 


“Comes. now the. State of Arizona, by the State Land | Department, and in ‘the Ne 


dae entitled: cduses' ‘and. matters, says: 


. ‘That it disclaims any interest: in the. ae of. the mineral. or: moneniineral ee 
coe character. Of: the lands involved’ therein, and that it is’ willing. to concede to 


Ee: the: claims. of the. United States of America. ‘that said. lands ‘were. mineral in = 7 
-. character and known to be such at the time of the filing by the State of, its a a" 


7 _, Applications to select same as State Lands. 


Dated. April, 5, 1922, Phoenix, ‘Arizona. : oar Z = a a cies ae : a . . : af u oa gee} es om 


‘By its. decision rendered sa 28, is22, it was S held d by t the General a nae 


| i? Land. Office: oe 


«Without. undertaking: to. ‘determine whether. in: -any | case. Be. lessee ‘would. be 3 ee 
recognized’ as a ‘proper party. in interest, It: appears. her ein. that the period of .. 


the. lease’ would: expire before. the ‘proceedings could. reasonably ‘be terminated 
if. hearing were had,. and the lease was. entered into with full knowledge of and. 
-. Subject: to. the: ‘incomplete - title: of: ‘the. State. “Under these: conditions, and the 
State, the real party in ‘interest, having waived its right. to apply: for a hear- 
ing, the. said company cannot be. Penne as. having ‘sued: an: interest as: to . 
entitle. ‘it. to. a hearing. ages boas - f4 Bis ee ee Oe ONE Sees 


The: lesse. from. the. State ‘has’ s'sppdulad' to: the Dapartisent pe | 


- the above’ decision, and i in support, of said. appeal. as well as appeals. 
in nine other similay cases in. which the same: parties: are. interested, 


ie a common. brief has. been. filed. 


| "They i are‘as. follows: 


| Certain matters. appear to the se Debaktinent: doterminatiye of ‘this oe j 
~ ease, “and: in. its decision it will spooritingly confine. itself. to. these. 





‘Such ‘title as the’ ie haa, if. any, ‘is pully: ‘dciivative; ‘being : ae 


“deraigaed from the lessor, the State of: Arizona. Tt we received. no ae ma 


= title; it could | convey none. : ee 
ec ollowing ‘careful ‘éxamination | as to. ‘the ciatatee Get ne ree ie Dt 


. . a mineral: ‘or. “nonmineral, ‘atid whether: known, to. ‘be. mineral. at. the» :.:.. 
time its: rights. would’ have. vested, ‘the. ‘State’s ‘tight: to the land. js. ae 
aie challenged upon. roniids, which, “unless Approved, preclude : its tak- oe 


— “ing ‘title. ee 
Ts, Soe “The” Stato, ‘with: gilshitted. notice shat’ jag. title. j is ‘thus. clllongeal vl pee, 
Fe “gad: with’ knowledge that in order to obtain. patent to the land in- 


- “ volved it must refute the charges SO. made, declines to: join. issue, and : - a 


instéad. formally enters a disclaimer of interest, “and announces that ; 


a og SE As. willing to. ‘concede that the’ lands were: ‘known to be mineral j ite ; 
eo » character at at the time 2 of the filing = the State of its application to a 
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Leos “lect. “The Diepartnents is snot ‘formed: that the. State has siaseatea a 
a: | ani any. way: its: desire or: willingness that: its. name. be. even: formally ~ aM ; : 
at = the: ‘petitioner: in a . hearing: regarding: the character of, seu ee 
| me “The ‘Telos: from. ‘the; State, ‘éaned. ‘tharetroni bie oo ahs ee 8) ee 
- isk ‘Due examination: would have. disclosed that. the. State S. elim. Ses. = 
a had. not. ripened. into. title, and: might never do so. See ee a ae 

_ The Land. Department. has. done nothing’ ahich: stops: 4 at: ‘from oe 


oe ue “denying. the claim. of the lessee, nor. was, at. im, any: ways a. party. Lae re 
Sas the lease; ‘privity is lacking. : i ee . : a 
ae He: Land: Department’ ‘is: ‘Hot abting ‘echiteenlly + in! this matter: ae. 
7 a has no reason to doubt. the mineral character of the land. °°" 
© -2Jn the opinion: of the: Department, the decision appealed. from, a ce 
a firmly g grot ounded-t im 1 the basic peu of t the law. ae 18. ip adeordingly ae Be we 


"ERNEST FR ‘STEMBRIDGE, 


Decided Aprit Hy: 1928, 





ve Tepavmens—¥oons AND. ‘Comarssrons—Acr OF. _Decemper 1, 1919. : a 
, The proviso to séction 1 of the act. of December al bs 1919; which prescribed thay = 


“applications. for repayment of. purchase moneys, and: commissions. paid: in | 
os “connection with rejected ‘public: Jand entries must be ‘filed ‘within: two years 
ke ‘from’ the ' passage: of the: act: or from’ the date: of rejection, is: applicable to - 
_, :the various heirs:or distributees of a. -deceased entryman- individually, and: 
- ‘the. ‘filing of an application. by. one heir or. distributes. within the required 
time, does not stay the running of the. statute as against £ the eotliers,. 


 Comprnoutar ‘Gunma? s Decrsrow. Crrep. ‘AND: ‘ConstnunD.. 


- Decision of. the Comptroller General: ax oO. G Dy 4 BTR), cited and 1 construed vO 


Finney, First Alsistant Seoretary: Aa Oe eae oo 
~ Ernest: F ‘Stembridge, : as. one ‘of “the ee of Huston’ xe ‘Sten! fears 
ode “bridge, has. appealed | from a decision of the. Commissioner of ‘tha. 
a General’ ‘Land, Office dated. ‘December. Be “1992, denying: repayment — Pe Cane es 
of moneys. and ¢ commissions paid i in a. connection with timber and stone eae 
es ~ Applications, Little Rock. 013784. nore ee 
oo" “Tt appears. that. the. timber nad: ae aeplanon was. a ited: on Lee 
Le relinquishment on J uly 19, 1920, and: the’ ‘application: for repayment ©. . 
ee ree executed. August, 19, 1929, more than two. years: after such TOjees os ae 
: ee ‘? “ton, and the Commissioner denied the application by: virttve of a de- ee 


Genk. Ded! 379), construing. the provisions of the act of f December it, an a ae 


1919. fix: Stat, Bob) a 








as zy ' 
: \ 


ee ae "DECISIONS RELATING: TO THE PUBLIC LANDS, - fron, eet 


. 


The rotor discloses that: the widow of ne’ entrymen: filed sian . oe 


Oe a eaten for’ repayment of her portion of: the:amount involved in die. 

‘time and that: her claim: was allowed by the Commissioner. ‘ti iscon- 0 
tended upon this appeal that the filing of an application by oneheir «= 
aS i) repayment: operates to save the rights of the other heirs and to’ vane 


: : ~ stop. the ‘3 running of the statute as to. the'claim of the. ‘other heirs. e ee 
a "The proviso to section 3 of sald. act: of 1919, Tequires:. ee ony 


“What. ‘such ‘person. or. his legal representatives’ shall. ‘file a . requiest for ‘the > . 


Ph ‘repaynient' of such’ purchase’ moneys. and commissions: within. two | years: from. ae 


. “the: rejection of such application, entry, or proof, or ‘within two. years from ‘hes 


- passage” of ‘this. act’ as. to. ‘such: appiteations,’ ‘props, ‘or lots as. have. been i: : i 


he . heretofore rejected. . | ie 
Ga ae “The Comptroller General} held: in.  mibslanee ak ie ‘plain # pur- Po : 
fae pose of this proviso was: to. limit. the time within which. requests for _ 


= s ‘repayment . of the purchase money and commissions could be filed; a. 


| that under the law the repayment-can be made only. upon the re- - 2 
— & quest, of the person’ entitled’ to. recelve. it, and such’ request can be... 
: considered only when filed ‘within the time stipulated i in the statute; 


2 that, if, ‘upon the death :of an entryman,. the purchase money and |. 7 


oan commissions become payable to more than one person as distributees 
of his. estate, payment is authorized’ to such distributees only as filed 


oe ‘Tequest therefor within the prescribed time.’ “Tn accord with such 


“decision, it ‘must, be. held that, the filing: of an application’ by. one 


heir’ within. the. required. time does: not prevent, the :. running of the - a 


-ogtatute: with: respect to. other--heirs who: a ‘to. a application 
_ within .the time’ specified by said: act. | ? 


It, however, appears from the: necord. ‘Che: ‘on  Febidiaey’ 13, 1920 et ee 
a within the prescribed: time, Stembridge. made informal application gt 
ae for the: payment: of this money-in-the form of a letter from his attor- 
ney to the local officers. Such: letter, should properly. have: been. con- 

A sidered as an application for repayment, but instead of so consider- ee 

ing sarie ‘the local officers treated it as a request for information. Gace 


. in : 2s" believed that ‘the interests. of. justice’ demand that it. ‘should be - of 
ae treated | as a. ‘request for Tepaymient, and: as ‘such. the claim. 1 would not a =: 


oo i. be barred: by the statute. : 7 See 
= The decision appealed fiom j is accordingly reversed and the ¢ case i. 3 
be i _ remanded ‘for 4 further, Appropriate action, ae ee a 


i ‘Resrerars 3 AND pee 





a ae a "DECISIONS RELATING TO THE PUBLIC. LANDS. (585. aren 
: ae . A. ; a 


REINSTATEMENT OF CANCELED ENTRIES—PARAGRAPH § OF © 
“REGULATIONS OF APRIL 20, 1907, GOVERNING RECOGNITION =~ 
- OF AGENTS AND ATTORNEYS BEFORE DISTRICT LAND OFFICES, eae 


. AMENDED... | 
“Insmvorions, 


“[etrediar No.. 880.) 


Department, or THE a ae 


- GENERAL Lanp. Onn. | 


| Washington D. 6. Apne i 16, 1988. 


UNITED: Srares LanpD oni: i ee ee os 
Your attention i is invited to: 15, L. D., 569, in n Which: its was. held: 


e An application. for. the reinstatement of a ‘eanceled - entry, while pending, ee 
ee operates to reserve the land covered, thereby: from other. disposition. Fe a. 
. Applications | for reinstatement. of. -eanceled . entries. aust: ae ee . . B 
in the proper district. land, office, and. must be executed. by the. entrys 2 
 mnan, his: heirs, legal representatives, assigns, . or. transferees, as. the: 2" 
ease may require. If made by other than the entryman, such petition ee 
for reinstatement must fully: set forth the nature and: extent of 
| petitioner’s interest in the: land, how acquired, and: the. names and . 
addresses of. any other person. Or. persons who. have.or claim AN: 
- interest. therein. “All petitions: for reinstatement should. set forth all 
. facts,. and, state. ‘cléarly: and. concisely’ upon what. grounds reinstate- - ea 


ment is. ‘urged. Such. petition must be sworn.to before some officer 


| qualified . to administer oaths, and: having. an: official : seal, or, if: 


sworn .to before an officer: who. does’: ‘not. have. an: official: Le y his by 


official actg must be attested by some proper officer... ee = 
“Applications: for ‘reinstatement of. canceled. entries’ rexecuitad: be 


agents and. attorneys will not be recognized. : ‘Your attention is ‘called —. 
to the regulations: governing: the. recognition: of agents and. attorneys. 7 


ne before: district land: offices, approved April 20, 1907 (35 T. D., dees ee 


| & : Paragraph 8 thereof is hereby: amended: to: read as: follows: 


Bi a ‘Eyery attorney’ ‘must,’ either. at’ the tite of: entering his “appearance ‘tor a ‘a a 
uae claimant or’ -contestant,: or within’ ‘ten days’ ‘thereafter, file “written authority. Re 
“for such appearance, signed by said. claimant: or contestant, ‘and: setting forth 
“is or her present: ‘post-office address.’ Upon’a: failure: to file such, written’ 2. | 
ae “authority, it is ‘the’ duty: of the register and’ receiver to no Tonger: Fecognize Oe. ae 


i dae as attorney in: the: CASeg ee 


- Whenever. application. for. reinstatement eng a... ‘canceled. ee aoe ee 


oa ‘filed you will. transmit | same. -with the next’ returns: to ‘this: ‘office, Se 
Bees together with: report. as to. ‘the present: status of the land. involved: eS ee 

Thereafter “you: “will not ‘permit: disposition of the land until’ the Be 
eo application for. reinstatement is finally adjudicated. All. subsequent _ oo 
ee  apphoations, should be. held suspended, antes, on, account. of. some ea 


an ee ee en 


| Wiis ‘Sen 


oe ae et ne aoe 2 bs us i Qnet | “Commissioner, ice 


Approved | 
2 First Assistant Seren. 





romans OF PUBLIC LANDS IN MONTANA | FoR PRIVATELY 


re g 


OWNED ‘LANDS: IN THE ‘GLACIER NATIONAL (PARK. 


_ InstRverions, 
" [eirevlar No. 890. 1 


 Diranrumyr OF THE Se at one 
oS Genmran LAnp Orrice, | es - | 
ee a ae _ Washington, D. ey ane 23, » 1928. 
7 Cnr ¢ OF Wai Drvssroxy : 7 eae | ee 
Hanena,:Montana, 3°80 oe Sec eae 


sore 


oe : SUPERINTENDENT ‘OF Graco Nantowan Pari, = ae oe ‘y ne oe = 


- BEevron, Montana, — Sedma 2) 


| re Reorsrans AND Ruoutvinss 


~ONrrep Sraves. Lanp, ‘Onncas, ‘Mowsuwat eas 


se The act of. February 28, 1923. (42 Stat., 1324), sufi lad 3 « ae ne = me 
ve cee . To} authorize. an exchange of lands. with owners. of a land hold=. “ 
as ings within the Glacier. N ational: Park, ? reads as follows:. ee 


ee, “That. the. Secretary of the. Interior, for. the purpose. cof. eiigiinauite: Me ee 
sat i holdings. ‘of. land. within. the. Glacier. National. Park, -is hereby. empowered, in ie 
“os. His ‘discretion, to. obtain for: the, United. States. the complete’ title to any: oral. 
ee a4 the lands. held in. private ownership: within..the boundaries of said park by 
.. aceepting from the owners.of.such privately. owned-lands complete: velinguish- 
_| .. ment ther eof, and by granting and patenting to such ‘owners, in exchange there- 9° 
oa for, in each instance, like public: land of. equal. value’ situate. in ‘the State OPS," 
ae ee Montana; after due’ notice of the ‘proposed’ exchange has" ‘been. given. ‘by pub- a 
i -* Heation’ for not less ‘than thirty days inthe counties: where the’ Jands: eae ees 
tO be exchanged or taken in;exchange are located... coe oe 
a Sue. :2. ‘That. the value of, all patented lands within said. ‘park including: the re: 
_.., timber thereon, offered for exchange, and the valué.of other lands of the °° 
- ~. United’ States elsewhere situate, . to be given in exchange therefor,” shall: ber eae 2 
a8 ee in’ ‘such manner as: ‘the’ ‘Bectetary of the Interior" may" direct ; and. a woe 


ns a 


sng 
ao ha SS 


a Sg BBB " DECISIONS, ‘RELATING 70 THE PUBLIC LANDS, oe Lyon. 


| oO asad reason. 1.you ‘should ‘dee. it proper. to’ “forward 3 same os this oie 
eae y _ office’ to be: considered. in: gonnection with. the pending application | 
for: reinstatemént... Ifa Junior - application be: forwarded, ‘report 7. 
a eo should. accompany it, setting forth, the 1 reasons eae which ee deemed eo a 
= oat advisable to transmit same. a ee 
“Should an application for. relialaisnient: be ‘flea’ oe Panter _ 
= i the foregoing, you will promptly advise the party, thereof, calling = 
es his attention to’ the: defects’ and allow fifteen days in which to flea ©. 
oe proper: application. At the proper time you will make Teport oane ime 
Oras what: action n the ee has taken, | ae Ee ae 


Ne 7 oy oot 


ota fo eee ed DECISIONS. RELATING To THE. PUBLIC LANDS. eg BT ee 


o the. owners. of such, ely ‘owned’ lands within: said oe shall, ‘before: ote nae i : 7 
a ee exchange is effective, fur nish the Secretary, of the. Interior evidence. satisfactory “~ = ee 
4 to. him of title 0. the patented lands offered in exchange ; and lands conveyed. 1 ee 





et. es Government; under this’ act: ‘shall be and_ remain a part of. the’ Glacier ee 
ae ae _ National Park. | Peat Cea Es een Pee hae re he ae yee a al ole cee | deg 


"Applications. _xpambetioas tow: all  Gacblings aider the. et: Lee oa: 


te te filed’ in the local land’ office having, jurisdiction over the | ‘land. ee 
a a : selected, the: application: describing the: land to’ be. conveyed. as well : oe. 
“oo. as the land selected, according to Government subdivisions. Nothing oe e y 
a less: than ‘a legal subdivision may. be: surrendered. or. ‘selected. ‘The. os oo con 
Selected’ land must be entirely. within the State of Montana. ‘Selec: oe 


“tions must. be made by: the owner of the land. relinquished | or. in. his os a : ; : 2 
name by a duly: authorized ageiit or attorney in. fact, and when ee eee 
~ made by. an’ ‘agent or attorney in fact. proof. ‘of authority must. be eee 


a - furnished.” “The application must’ be. accompanied: by the necessary. aoc 


- relinquishnient, abstract: of title, affidavits, and fees, as set forth | in. ae 


: ‘ Circular No.’ 863, dated’ October 28, 1922. (49° L.D., , 865), entitled: ae ae 


oi Consolidation: i National Forests; and. you “will ‘be: governed : a , = 
thereby in. acting on the applications, noting on your: records that’. oS 
_ the selection is s made under, the act, of Hebktary,, 28, 1923. Publ: we 


No. 453). 


‘Action bay ‘Beplator ane Bédsiben “ae a ‘gplietion' appears ‘regular 7 
and in conformity with the law ‘and these regulations: the selection _. 
will be: referred by the. register” and. receiver’ to.the. chief of field . | 

| division: for’ field examination of both. the selected. and the: -base lands | 


to detérmine whether ‘or not their value is equal within the. meaning | 


of this act, with reference to‘ their characteristics’ as mineral, prairie, > : 
grazing, ‘agricultural, timber, desert, land or. otherwise, as. the case 


oe : : may-be, and to submit. report. with specific recommendation. A rep- oe 


‘resentative of the field division will cooperate. with a representative 


Bo” Of the superintendent of the Glacier. National Park in the examina- — * 
tion and valuation of the base lands within the Glacier National. _ 


Park. Should the report of the: chief of field division be adverse to. : - a 
the applicant: opportunity will be given. the party:i in interest: to amend aoe 


- = his application: ‘to. conform with .the: recommendation’ ‘of the field a SS = 
division by the register and. receiver of the United States land office ce Serie er 


. - 7 in which the application was filed. ee 
‘Publication of Notice.—If the Chief ‘oft field aon odnimenda:” ee 


oe” the approval of the: exchange. andthe. selection appears regular and. 
... in. conformity with the law and. these regulations, the register and 
ok. ‘Teceiver will: notify the applicant, and | require him, within: thirty days Sas 
ae from. receipt of notice, to begin publication. of notice of: ‘his: applica- ee 
© tion in. accordance. with: said: Cireular’ No. 863, and, din due time to ees ae. 


. Sala proof. thereof, 





ee Protests s.—Protests: will be disposed o ofa as s provided in 1 said Circular ee 


el —  —————————— TT ‘an - . ei . a 
H . : ba ce 2 : ~ : + - : : : se BEA ge ner 3 - ~ 2 - 


a cree DEGISIONS RELATING ‘TO THE PUBLIC LANDS. Tyo 


 abiion ¢ on the deppligatton: ‘Should no. objections’ appear on ypu ie ; 


— * eesindar you will certify the condition of the record on the applica- See’ 


Sy - ; ‘tion : and. will promptly transmit the original. application, and § accom: et ae | 
_ panying papers to this office by special letter.: a aa 
Upon receipt. of . an application - in. the. Corecal eee Office thes ae 


> same will be examined at as early a date as practicable andiffound 
ap te defective an opportunity will be given the parties, In. interest’ to cure oe 


the defects, if possible. If the selection appears regular and in con- — 


oa ~ formity with the law and these regulations. the selection, with the © 


—_—- record, will, inthe absence of. objections, be transmitted | to the Sec- 7 


cor : retary. of the Interior with appropriate. recommendation. -_. aes 
ft en ee oo the. Secretary’ decides that. the. application, should Lic. allowed. eae 
2 ‘the applicant will. be required to have his relinquighment recorded : 


Jee 


| ” | : to have’ the: abetract. oe title Suan down to. and including ‘the a ae 


aie : date the deed of relinquishment or conveyance, was recorded. oe 
| “sf the Secretary be of the opinion that: further evidence. as. to value. dese 
a ad character of, land’ involved is necessary, he, may. institute such mee 


a “Reorsrens AND. 5 Racitymtis 


e 7 -Inguiry : as he may. deem advisable, 


The- Secretary of the Interior may, ties exercise of his disere: ae 


- tion’ withhold his approval. from. any. application. made. under. the. 
proyisions. of this act. although the applicant may, have. eompliedy with 
the rules: and 1 regulations: herein, prescribed. . oops 7c a 
ug ous Mark ete ha eee oth, wie A er oe Whe ‘See . a 
ie _ Commissioner, General Land, Offs. ve 

ae a - He - Conouming: 7 te 

ea oe B. ‘Canencoizee, ee 

| Director, J National Park Service, : 

| Appronad: ae sale ee ee ee ee, Ue 

E C. Fit,” ee 
First Assistant t Seon. 





ett ‘SUSPENSION. OF FINAL PROOFS ON HOMESTEAD. ENTRIES: 570 a 
. AWAIT. NATURALIZATION OF. ‘ENTRYMEN. oy 


~“Insravertons.. 2 
| {Ohrenlar No. 801. i: 


| Dzrarrwer OF THE sé Teel 
| . GawEr aL Dann. OvFida,:: 


-Unrrep Srates Lanp. Onetetas:: 


| Washington, De Os a Apts 28, 1988. os a 


The Commissioner | ‘of. ‘Naturalization, Department! ‘of ‘Labor, has . ee 


eS ae “g advised this office that’ it i Hfeqaently: Deppens that homestead anery: eat 

















—— 


~ You : are. therefore instructed . as. ‘follows: 


| “Where. final proof. on a. homestead antiyt tak been’: sabriiittad’ by. - fay ee 
| person who has not received a certificate of naturalization, but. whose 

>. application: therefor -is pending i in court, you: will, should: such: proof 
be found otherwise ‘satisfactory; advise. the: claimant. that: the. proof. 

“will be suspended, to await. action on;his. application, for. admission to ons 

| citizenship, ‘The claimant: should.be. also advised that: with a certified — 

~ copy. of his certificate of. naturalization, when issued; should be.fileda 

. “new. final affidavit and an affidavit, corroborated. preferably. by: his 3" 

final-proof witnesses, showing what use he has’ made of the.landisince. =. |S . 

_the.date of. the final, proof, upon receipt: of; which, if all: be. found he 

: sotistactory, final certificate will ; issue: ee | 

In the event.an entryman seeks. time ‘teyond 4 the’ jatabutory ifs. ¢ of’ - 


bs entry. within: which. to. submit final proof, on the ‘ground: that he is 


‘unable: to furnish: evidence: of; his. admission. to. citizenship, you:-will - 
require: him-to take, the proper: -steps,. within. thirty days. from. notice, 
>. Jeoking:.to. the submission: of. final proof; under: ‘penalty. of cancella- ots 
tion of the: entry, and. with such proof to:submit, a showing: as tohis. .— 
pa citizenship, status... Should it-be. made to: appear: that an. ‘application Pees Oca. 

for, admission: to citizenship. is: pending; you will, ‘proceed as: above = on. 

: directed; if none; you will. advise. the party ‘that he: should. at: ONCE hehe: 
Poo “apply for: admission. and inform. “you. that he:has-done so, whereupon. Le ee 
eo a) the, proof, if: otherwise. satisfactory, will stand. suspended. for :such 072.0032) 
- a reasonable time. as. may be needed to complete the. citizenship. proceed- ee ae 

cos ings, and furnish the evidence. specified 1 in the preceding paragraph. ee 
oor Final proof so: suspended. should .be forwarded with: oon regular oe 
ee returns with a copy of your letter to. the claimant. ee oe 
SS Tn: any. case where you are in doubt. as to the propér ¢ course Sot action, : — 
ee you will forward the: papers to this office for. oonsidaration, notifying cS 
gee claimant: of your, action. ee ee oe 


Be C Tiseey, 


; ans oe “First Assistant t Serecary. 


ae ea es : =e 7 ‘DECISIONS. RELATING TO THE: PUBLIC. LANDS. ty DOOM, Se 


ee men. who. hace aidlayed: appbing. for Sheree to ciGlvenship anitil: the on 
eae - lifetime of their. entries: has almost expired have been able to. in-- a oe oe 
oe fluence. hasty action. by. the courts. by stating that unless: they. secure a ee 
oa ae of naturalization their entries will be canceled. Cet a 
Sa 2 Phe N aturalization Service, which objects. to. favorable action on a Sha 
oe “application: of a foreign- born. for’ American. citizenship. ‘before the rig 
poe AE tied applicant, has: been: instructed in. ‘the. principles of. our. Government, ee 
>" Gg. desirous of. this: office: taking such action as will assure homestead © aoe 
Ve eg entrymen who-are: acting in: good. faith that their entries will not be 


sige : - . canceled’ merely because. they have not: been admitted to: citizenship i - ae Soe 
Panes ae | prior to the expiration of the statutory life of their e entries. Ae | : as 


eek ee ee | Wasa Seayy.: ae 
| Approved: Ae ae a bys aes “Commissioner. eae 





hoes "DECISIONS RELATING’ TO THE PUBLIC. LANDS. | - : “Evor. | ey 7 


"NORTHERN. PACIFIC RAILWAY ( COMPANY. 


— Decided Aprit 28, 1928. a Ae a 4b oF e 
“Rammnoap “Lan—Seunerion—Fonr- AssINNIBOINE.| ‘Murrany “Resenvarion— oe 5 


_ ResToraTions—STATuTEs. 


‘the act’ of April 18, 1896, which. ‘yestored to ) the public domain ‘those’ lands i. oa. 
ne "formerly. in’ ‘the: “Fort. ‘Assinniboine’ Military ‘Reservation, “Montana, “and ice te 
“ made them’ subject to. disposal under the: laws: ‘Specifically named. therein, - oo. 
. vy didnot have the effect: of reserving the lands: from the operation of ‘further os) 
Rare legislation, ‘and. they, became, therefore, ‘upon. the passage of. the act! oc aoe a 


ie 28 , 


a Mar 2, 1999, subject to, selection, byt the Northern Pacific Railway Com: a 


- Dapawraenrat Drcisron 1 OrrED.. AND ) APPLIED, tiog il eta 


- Case of Northern. Pacific Railway. Company. ert L D, 1408), cited. and applied . ie : : : 


| Foor, First Assistant. S coretary? 


The: Northern. ‘Pacific Railway: Compaiiy, + hinge spoiled’ froin: oe oe 
decision’ of. the: Commissioner’ ‘of: the: General ‘Land: Office’ dated re 
~ October +4, 1922, holding ‘for cancellation a8 to lots 1 and:2, Bedi 
AT QT Ne ‘R.15 E., M: M,; Havre,’ ‘Montana; land district, its Mire 
selection list: under section. 3 of the’ act of March 2, "1899: (30 Stat. a 


" 903), filed’ December’ 28, 1916.- 


The: ‘Commissioner | held: that: iis ee aseiribsa’ was” 2 pared ‘ee 


“specified: classes of entries under the ‘act of April 18, 1896: (29: Stat., 


95), and that the classes oe did not. Hinelude *t the selection list | 


ag under consideration: 


The: tract: cnvolvad was: formerly’ a pare: of the Fort Aapinnibouié 


De ee » Military Reservation, created: by: Executive orders of March 4, 1880, - 
and: June-16, 1881. “On. May 2.1888; the President modified ‘aaid , 
tae reservation’ anid: established a post. ee and a hay reservation. =o 
The tract here involved ‘was: within. the limits ‘of the post’ reserva- | 
tion. By. Executive order: of O October 9, 1891, a portion: of the post 
reservation, including the tract: snvolved; was turned over'to:this© =~ 
Rs wis for disposal. under the act of J uly 5, 1884 (23 | Stat., =k eae 


pace the act of April 18, 1896, Supra Congress provided : 


“That” all” ands’ ‘which have: been or’ may hereafter ‘be excluded ‘froim the ioe os 
limits’ of ‘the Fort Assiniboine Military Reservation in the State of Montana... 
shall: be. open: to::the: ‘operation’ of the laws. regulating. homestead “entry,: except: 0 
Section, twenty-three hundred: and one’: of the. ‘Revised. Statutes, and to: entry ~o 
under. the town- site laws and. the laws. governing: the disposal of: ‘coal lands, © eae 
. desert lands;. and mineral, lands, and: shall not be subject. to sale. under the. pro- - a eet 


visions: of any - act. ‘elating to, the sale of abandoned. Inilitary, reservations: i) : oo 
Provided; That .if ‘the’ entire: reservation be’ ‘abandoned for military: purposes.) 
this Act shall. not: apply to: an area one mile oes remibracing.. the (Ook ate oa 


tment buildings: at-Fort, Assinniboine. © 


In the case: of Northern’ ‘Pacific Ry. Co. a. L D, - 408); the. De- oe 
partment discussed the act of May: 1, , 1888 Ae Bets 183), ss . “ a 


Teta hehehe Me 


re ore. Ba ei oaiac Ge ei, | ere : 7 ae ee 
ee 2 OF. en _ DECISIONS RELATING, TO. THE PUBLIC LANDS. 541 ogee 


ae lands: hilt: ‘were 5: formerly. a part’ of: oe ‘renervation tient 2S - 
os ae for. the: Gros. Ventre, Piegan, and: other: Indians, the material’ part 2” é a : 
i of: which’ act is similar to the act of April-18, 1896, ‘Supra; SO far as. 3-050 00: 
oe oe the class of entries mentioned 1s 5 concerned, . “The e Depavtinent: there « ns as 
eae held: sagt Slade adh kept gcse GWA As aes URE 
eat ‘ ert can. not be. said: that the: act of 1888 operated to: reserve the lands” Non‘: : ae = 
ee the: coutrary,. the act was passed. for the. purpose ‘of: releasing: the’ lands from. a ee 
Dat eee ‘state: of. reservation and’ restoring: them ‘to: the public domain. ' “The. only. ex= oe a 
oe isting: laws, applicable. to: said lands were. those mentioned: in the, ‘act: of 1888, ° tgs os 
“~. At the. same time, however, the: lands. became: a, part of: the, unsurveyed publi¢ a 





) domain, and. clearly subject to. such further legislation . as | Coneres: might. see. te ne 
oa to enact. | ae os o3 - ee ae = ‘a ae 


The act ander rae ‘the selection ‘was 5, moade a the railway oa. cs aha 


me oe was enacted subsequently to. the act. ‘of 1896, supra, and. the _ ae 2 
aS , tract : involved i is properly subject to ‘selection by the ealway company. 8 | 
nue ne eto ee a | ae: ae 


. The decision appealed from is therefore reversed. yee aS 


| APPLICATION OF THE ‘ACT OF JUNE 16, 1880, TO ‘REPAYMENT TIN oe 
CASES | WHERE DOUBLE MINIMUM EXCESS HAS BEEN PAID. ae 


_ Instructions, Aprit 2h 3 1988. 


A grant of Tends, to a: | railroad aia. not become fixed and. attached ‘until, the: eae 


eo) 


“map. of ‘general route, although. followed by. a. withdrawal, “aid not. Impress 
“the odd. sections with. a double: minimum | price. are ae 


ae nee. OF June 16, 1880. AND Marcu. 26, 1908—Srarores,, we 


.. The act: of. March 26, 1908, the purpose: of. which was. to. afford. relief in a : 
. “class | of casés, “wherein . repayment was not ‘theretofore authorized,’ “was 3 


> 18805." 


o oF Biearacawt Hokey wtey--Rimioan ‘Grant—Wrrrpna wate 


, merely, supplemental ‘to. and did not Uhepeal or. P modify’ t the’ act of Tune 16, Be ieee oe 


| Repayment may. be properly: made: ‘under ‘the. last’ clause. ‘of: ‘section 2 of: ‘the: ee . ae 
ace of June 16, 1880; ito one: who. paid: double-minimum. excess: upon an: entry. eo eee 


— coe within the: limits, of: a. withdrawal. on. general, route. when. ic is. determined e inf 


ve: oo upon. the filing of the. map. of definite. location that. the Jands entered Lee Tea 


ae “not: within. the. railroad, grant. 


ae Repayaint—Acrs. oF ‘JUNE 16,, 1880 AND. Drcempen 4, 1919—SrArures. 





io ws — First ‘Assistant Sedratery 





ee o : a The ‘limitation. ‘contained. in the proviso to section’ z) of the act: of Sakaies ae oe me 


os li Be 1919, is ‘applicable to claims for. repayment under. ‘the last clause: of nf Sec ee 


“tion: 2. of. the act of J une. 16; 1880, 


Bi have before me for cpiistdleration ‘your. [Commissioner of the Gen! : mr 


LS Qral: Land Office] ‘memorandum of December 29, 1922, in. which you ee . 
Oe request the: views of the Department 0 on : the question as s to. whether Sa 
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ak? _ 


2 OR: not Sone may. vbe inde. nace the provisions | sof the last — oe 


ae of. section 2 of the. act of June 16; 1880. (21 Stat., 987), hereinafter — 


i. = referred. to.as: the act of 1880, in-cases where double-minimum: excess ~ ae ts | 
oa. has. been paid. upon; an. entry. within the limits of a: withdrawal. PON! 
ee: general route ofa railroad, map of definite location never Ansel been ee 


a. mee and: the. railroad. never having. been. constructed. eee oe ke 
You. call. attention to the. fact: that: if, such. cine can 1 properly le ae 


eS ds be presented. under that: act; it provides no- limitation as to the time. =~ 
_ <.«° within which they cai be filed, ‘but that if they can only be prosecuted 
: poe under section’ 2 of the act of March 26, 1908 (85° Stat, 48), hereinafter — pe | 
he referred to as the act of 1908, they would be barr ed. within the limita-. re 
os tions provided i in the act of December 1 1, 1919 (4b Stat., 286), herein- ee 
“ = after referred to as the act of 1919.. Sear 


The last clause of section. 2 of the act: of 1880 provides— eee. ae 


“Th all cases where parties have paid dopble-minimum price for land which.has Lae ‘ 


a a afterwards been found not to be within’ the limits of a railroad land grant, the a | 
_ excess of one dollar and twenty-five cents per acre shall in like manner be: pice pee 


nae to the purchaser thereof, or to his heirs. or assigns. 


. Section. 2, of. the. act of | 1908, as amended. iby the act. of 1919, pro : 
vides— Re ee ee 
| ‘That in all cases. jewhiere it - shall : appear ie: the satisfaction. of t the peccrclary 2 
of the Interior that. any person has’ heretofore or: shall her eafter make any pay-. 


ments to the United States under. the. public. land laws. in. excess, of the amount nets, 


he was. lawfully ‘required to. pay ‘under such laws, ‘such eXCcess. shall be repaid, 


= ‘to such. person. or to his. legal. representatives : | Provided, That’ such. ‘person: or his 2 


legal. representatives shall file a ‘request for the ‘repayment ‘of such’ excess within 


~ two years after’ the patent has ‘issued for the land’ embraced in such payment, or ie 


within two years from the passage. of ‘this Act’ as’ to. such | excess paymelits as 
haye heretofore: ‘been made; Pas eae e Gee eg a ee 


“In its ‘interpretation’ ‘of the last. dlause of dedtion Q ‘of tHe’ aigt “of oe : 


1880. it has, heretofore, been. uniformly ruled by the Department. that: : 


the. proper construction: of said section. makes the. condition: at the . ‘= 2 3 
= time of the entry the criterion. in. determining. whether: repayment oe am 
“~~ should: be made. under. said. ‘section, and. that..if. at such. time, the land» “4 | 

by entered was embraced within'a withdrawal: upon: the map. of general, : 


a routé ofa railroad, the: land. was properly rated as double-minirnum — eee 
moe land. and repayment was not. “warranted, notwithstanding the fact. htt a 
- that the portion’ of the grant. within which the tract is situated. Was ei 93 


= subsequently forfeited. See: Byron Allison. (ag LD. 458) ; Luretta oF 250 


RR. Medbury (25 L. D., 308); James §. Elliott, (25 L. D3 309); 
William F. Brown. (35 L. D., 177 ). ‘The Medbury case, supra. was 


7 carried to the United States. Supreme. Court, which upheld the. view ee: 


oe of. the, Department. See. Medbury. a. ‘United. States. (178. Uz Sis 492, ed 


re Ae 500)... This: case, however,. can not be. considered as decisive Of: the ee 
ae auseon Propognded, by. you. as in. it the ae of definite location, had = ere 
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eae been: filed, ad it doce rid appear: that the question, prolentid: nivel: — 
> ing repayment: under: thée:act. of 1880. of excess paid upon amentry 0 °° 
- within: the limits:of ‘a: withdrawal, on map of Lea route has aver: ee 
LP: been. decided by said court... a ee 
ee. ~The act: of 1908 was. stdarely. sappleinéntaa: to ae act oe 1880, ands ee 
pec ee e it was not. intended by such :act.to: repeal or. modify. the earlige Chee ee 
Oe Age appropriation | is still being. made. by: Congress ‘to. ‘provide | for. 
|... eases arising under such ‘earlier act... The object of. the.act of 1908 
\ . -was'to afford relief in a class’ of: cases :wherein repayment: wasnot, 
__-theretofore: authorized. :'See Joseph: Gibson: (37 L. D., , 888) .: wProb=, 8 8), 
ably i in view of the departmental interpretation of section. 2. of: He ne 
act of 1880, claims: such asthe one here: in: issue have been presented — te 
7 under the abt of 1908:as excess: payments | and have been so considered: __ ee 
and: dealt: with: by the: ‘Department. : However, in. view ‘of. Fecent: 0: a 
pt ee decisions. of the United States Supreme. Court, it:is my opinion: thats: “0 
oo the departmental construction of: section 2 of the. act':of 1880;. bao eee 
~ tofore prevailing, ‘should: no: longer be followed or. adhered to. wee 
: construing” the act; of 1908 in connection with the act of J uly. 2. a ae 


| (18 Stat.; 365), involving the’ grant. to the. Northern. Pacific Railroad: i S : 


“Jocation, = 


In. soplying. the. mile Pihowhidaa’ in ie Tauehiin deciaio as ee eee 
alternate. reserved: sections, the: Department: has :allowed repayment ae 
under the act’ of 1908 as:to the excess: paid: ‘thereon:1 upon the theory | 


othe Supreme’ Court of'the United States:in the case of United States oe 
0, Laughlin (249'U. S.; 440), held'that the‘grant to the railroad was 
~ one in the nature of a“ float ” which did not become fixed « or attached. © 
. to any particular | land until :the: map’ of definite location was: filed; | 
and that the filing of a map of general: route,’ although. followed. by: ee 
a withdrawal order, did not. take the odd sections out of the public 
domain or exempt them ‘from entry: under the preemption or home-. 
stead laws. oe to: the’ filing: and: seceptanes of “ oar of. definite 


that until the map’ of definite: location was filed, there : was: no. ‘grant a: 


He3 | and,. ‘therefore, there. could be’ no ‘alternate’ reserved’ ‘sections’ AL 8s 2) =: 
oe ‘double: minimum price, Thomas Dorman. (AT 4 De. 628) : ‘Heirs of Lope et 
> Edward B. Baldwin (47 L. D., 258). When séction 2of the act. of 0 

ek 1880. is. construed: in the: light. of. said. decision, it. is: believed. that. ek aoe 
» - ¢laims can properly: ‘be. presented thereunder for. allowance of: excess _ ee | 


Pac Aree 


7 a | Paid i in cases: Sof” Bi:  double-minimum. charge. made ‘byt reason: of the oe oe ae 


= oS pouite: Tay view rot said debision; thé last: elavisé of section 2 of the Bete 2 
of 1880 must be considered. to mean that when. it is determined upon re oe 
Has the filing: of the map of. definite location’ that: the: lands entered are = ei GS 
> not within the railroad’: ‘grant, repayment’ is warranted under that _ oe 
ae an. section of said é act: : for the excess eee For r example, j if E the @ lands eo eae 


: aes 
wt 
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. rae within: ‘the. jimita: of: a withdrawal upon. map. of general’ route. nee oy 
when: the: entry’ was made, the yailroad: might entirely. change Wis” 2 


“route | upon: the map: of ‘definite location ‘and ‘it: thereupon would. be | . 
found that. the entry was outside the. grant: as. definitely determined | 


1B by. the map of. definite location.” Clearly ‘a. claimant: in such: a.case _ 2 


Ph “e would be entitled under the: last: clause of: section 2 of the act. of 1880- | 


toa refund ofthe excess charge. ‘The grant. would not take.effect 


ee until the map ‘of definite. location was filed and only then could it oe 
sou bes found a whether: or not. the. entered. Jand ‘was within or without. ~ ee 
See the: grant.’ See. also Nelson 2 Ve » Northern Pacific Railway Company. 
“(488 U.S. 108). thes a ee 
oe respect to dhe aqeation 3 as s té cwhethiek ¢ or. aot the. renee of. - 
oe the act of 1919 would apply to such: claims, I am of the opinion that | 


ae same would be barred: if not. presented within the time prescribed by — 


' gaid act. Glaims such’ as‘the; one in’ your: memorandum. have been. 


: es “held: by. the Supreme Court of the United: States. to hewe, been, ‘Prop: oa : : | 


oo. erly filed under the act of 1908.(Laughlin case, supra). 2 tie 
The act of. 1919 specifically: limited the ‘time. iin, which: all: ex 
Ce. such claims may be: presented. -It is immaterial that they. may have 


been presentable ‘under: another. ‘act, ‘the limitation of the act of 
1919 pone. obviously: against the, claim and. not. merely ogeinet: the 


remedy. ie: | , 
~Itis ioe intended by this general d discussion to o preclude. or r abridge 


: the ie fight.e of # sppeslit in. nany.e case. ne 


EMANUEL WALLIN. (ON. PETITION). 


\ 


“Decided April 28, 1928, 


CP cacest Enray—Coxrmatarion—Seunérron—Acr OF: JANUARY: 27, 1922, | 
| “The: ‘act’ of Je anuary. OT: 1922, amending section. 23872, Revised Statutes, - whleh: 4 


a » authorizes: the : ‘Secretary. of. the Anterior. to. change, upon. Yyoluntary. relin-— 


 quisnment an. entry. confirmed under, the: ‘proviso, to. section. 7 of the act of ~ 


Ree Mar ch 3; 1891, ‘put which prior to confirmation had been’ ‘erroneously ‘dis- 


a “posed ‘of to another, to any tract of unappropriated, nonmineéral surveyed 


oe public. land,. “confers. the” privilege. “upon the. one: in “whom the ‘entry.is ”. ‘2 
cone confirmed; Bla does not confer: a similar’ privilege: ‘upon the. defeated. claimant. - hei 8 


ee Homsmnan ENthy—ConFirmAtion—Smorevary | OF: ‘THE: INTERIOR. fis | 

~The: ‘Secretary. of. the. ‘Diterior'’ has - no’ ‘authority. under - any, existing law. ie ee 
- grant relief generally to. persons who have lost. Jands embraced. in entries 4 on, 

_ erroneously allowed. or patented to. them 1 bY. reason of. the. confirmation of a 


the titles, thereto, in others, ey . 


a First Assistant. Secretary: om aks es ae 


The Department. isin receipt. of a Som ice ced, praying fo: re- = Ga 


= re . lief: on behalf of: Emanuel: Wallin. of. Spooner, Minnesota,!1 under his — 2 :. 
ee ar _ homestead entry, Crookston 0107 50; the arouee to eh 





ae - oe authority of the Secretary. of the Interior. | 





_. homestead’ entry. and convey 


so. s “The - record: ‘discloses: that in’.1903° Emanuel’. Walia “ind Peter eee 
ae ‘Exstrom settled 1 upon a: tract. of ‘public: land: described. as. lot. 1, See. cee ae 
Bt, Be 161:N., R. 80° W:, and lots 3,'4, 7 and-8, Sec. 6, T. 160 N., ey Bec: 
He eo BO: Wi bth: Pp: M. (161. 88. acres) Crookston, Minnésota, land district, a hs 
oe wee ‘ander: ‘an agreement : in. writing: whereunder Exstrom: was. to imake ° canttgh 
a designated portion thereof to Wallin. 
. pon receipt: of a: patent...’ Bistrot made the entry, submitted. com- ee 
~» youtation. proof. August 6; 1906; ‘ands a: “final receiver’s ‘receipt: ‘was | Pe ate 
- issued to him August 17, 1906. Upon learning that the understand- 
Ing: entered into with Wallin: was illegal because in contravention of = 
— gection: 2290, ‘Revised Statutes,. Exstrom: repudiated . the agreement. ee 
: | and on. August 992. 1906, conveyed: the whole tract. by warranty. deed oe 7 
| to ‘Rose E. ‘Everett for-a named consideration. of: $1, 500; aoe oe Co 
~. On dune 14; 1909, the Government instituted adverse ptocsadbage a 
7 against the entry upon the ground that i in making same ‘Exstrom'was 
‘not acting for’ his own ex¢lusive benefit, as required by the lomestead.. 
Jaws, SAS ai result, of ‘the. contest the: entry was: sii canceled De- woe 
os cember 4: 1911." , 7 : 


rg 
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a So thie courts have: ‘dboreed « to’ be? null and woidie ‘On the’ groin that. ee go ee 
-° Jand’ was lembraced. in. a: prior: entry, erroneously: ‘canceled’ bythe, oe, 
General: Land Office, that had been confirnied by: the proviso to: Bee 
tion 7 of the act ‘of March 3, 1891 (26 Stat., 1095). The: request'is = 
.- being treated inthe nature of a: petition for the exercise of the an ote 


On: December 4, 1911, the aes of ‘dig daniballation: of the Bestzom Oe : 


: Batis, William ‘E.Rowe- and John BE. Everett; the latter being the | 
husband of: Rose E. Everett, : filed ‘homestead applications. ‘which: to-: ed 
: gether. embraced. the whole tract. These applications. were allowed — 
by: the’ register and receiver and became. entries of record. oe 


On February 17, 1912, Wallin filed’ a contest: against the” Rowe: ‘anid ee 


ice “Everett, entries; contending’: that: ‘his settlement. entitled. him toa. ae ee 

preference right of entry. attaching: immediately: ‘upon: ‘cancellation a igh 
of the Exstrom entry. Wallin prevailed in the contest and the en-. aS 
tries were canceled March 28; 1914, on which date the contestant was 
Pa rs. allowed toventer the: entire: tract. - ‘He: submitted commutation proof. | ae 
oe . dune 8, 1915; ‘paying $202. 35, being. at the rate of $1.25: per: acre, and ae 5 = 
fees of $18: 30); making’ a total of $220.65.. “Thereupon. final | cer rtificate eo 
ee was issued’ ‘August 16, 1915, and patent J: anuary 5, 1916: ee ei En 
es Rose: E: ‘Everett’ afterwards. brought suit-in: the State courts with Ce ae, 
ye es ‘a view to obtaining validation of the conveyance she received: from! 
rs. _ Exstrom: in 1906, basing her action. on the‘ground that the Tand’.. {0° dy, 
a Department was without jurisdiction. to cancel’ Exstrom’s entry oe 
ae Inasmuch: as adverse ‘proceedings were. not instituted by it. within. ee a oe 
ae two years. from the’ date- ‘of. the issuance. OF the ‘receiver's: final Og ae, 
eg ee * S101°—22—vor 49 49-—85 | : = 
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a Pa Speckipti The: see sustained her onentien aad held: that en ig Pe ; 
entry was confirmed by section Toft the act. of March. 3, 1891. (26 Stati, o. 
oo: LO9B). Wallin. applied. to: the United States. Supreme. Court: for’ a Le 


ae writ of certior ari, but that. court refused to grant it. ioe te, 
As the matter stands now: the. Land SDeparciient has. ee ‘es ori 


aa i. patent to Wallin and. the. courts. have. decreed that. the: title, is: In oa 
. Rose E. Everett:: On March 12, 1923, the latter served. a notice upon S 2 


the: former to. ‘vacate. the premises’ within, 30 days: 


- According: to the: showing: made on his. behalf, ‘Wallin, together So : ke 


: with his. family. consisting of .a wife and ten: children, ‘has, con- - oe | 
i. tinuously. resided: upon: the: land. for. twenty. years: ‘and -by:dint. of . °. | 


| : hard. work and considerable: expenditure. of money: he has: developed 
the. entry from. a heavily timbered tract:into highly. cultivable fields. 


_ Nine: of his ten children. were born on. the entry. Aside from the 

i 1 clearing of ‘the land, the improvements consist: of: a two- -story | log Ble ay 

~~ house .18 -by 26 feet, with an addition 12 by 20 feet, sheeted: with © 

~ lumber: and papered on.the inside; a log. barn 30. by: 60. feet, plastered, Ter a 

oe ee. with roof: of corrugated, galvanized. iron. : For. the. “past: BEKLOT ae 7 
>... geven years he has had: from-eight to. ten cows, ‘from: four: to: five 9 


fe . “young stock,. two. horses, some hogs. and chickens. | He: estimates the oe Ae 
8 value: of his improvements to beat least, $6000, eee 
«It is. further represented. that. Wallin has. ee eee in sditigee’S eae 


ee ce over. the. entry. before. the Land. Department. and in: the: courts: at 
_ for. seventeen years and that the costs thereof have: amounted: CO 
ee i “approximately $2500; that: he. Tas paid. out: $301. 80: in taxes ;. that. ee a 

meee ts the. decree of the court: is enforced: he will lose. ‘practically. all of 2 

his’: ieaprovements. and, have: nothing. to. show. for: his, faithful ta 


aol endeavors. ve aa 

ge Ak petition. pe ty a faidate: of ‘the. community. a 

- Sn cwhich: Wallin. resides. has, been: submitted; stating: that. the repre-_ a 
- sentations made. on. behalf: of Wallin, are. true and: urging: that.relief 


ee be: eranted. ta, him., ae ‘Signers ¢ are » phoneer ‘settlers and Soins: a 


3 This appears: to ie By case. in ae ‘the: ‘petitioner: has. acted in an 


. ~ good. faith and should be given’ such. equitable consideration ‘as it 
__ is-within the power of the Department to give. It is not, however, 
sos ~ within. the power. of the Secretary. of: the Interior. to. refuse: to. obey. ae : = 
.. the mandates ‘of.:the. courts: By a decree of. court, Rose Be 
Everett, becomes: vested with. the. title to the. property. in: “controversy. % 


a _ Tf it; were-a fact, not intended. tobe imputed. to her: herein, that: her ae 
Le conduct i in ‘taking advantage: by virtue of -a: techniéality of. the law © a 
of her legal- right to oust..one who had done: everything to enrich | oe 


7 : : the property which -she_ seeks to. obtain, she herself. having. done °°. : : : 
-— i mothing. to. add actual. value thereto, were: morally. unconscionable. ee a 
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ee on account of cither the Toned to. herself or he injury to big ae Gag 


% yet this ‘Department: could not deprive her of her legal right: bid 3 


ie compel ! her to. make restitution of the title of the property which she . eae ey 


Lene Frias 


“her: legal. pica would: ihe: ‘oondomied, and pronounced. wrongful ies 
by the honest and. fair-minded’ men: in: the: community - in which she \ - : 


ee : . lives, nevertheless,. unless ‘she.is. willing. to relinquish her. title, no 
» "one. can lawfully compel her, to surrender ‘the Fights. which: ‘the 


; _gourts have: bestowed upon her.. 


“On- January 27519295 Congress’ nome an: ath (42. Stat i eo a 


"providing: for the’ adjustment of claims ‘to. lands ‘under: cae A a 


- > stances. such as those presented in ‘the: ase at bar, where the party = 
who has gained the. final. advantage i is ea dk to take Tand | elsewhere, es 
ne ‘Following i is. the: context’ of that: act: 0 Raho eet atiss OH te ge ee = 
* In all ‘cases where a ‘final. entry, of. public’ Jands has been or. “may be e. ae a : : - 
| after ‘canceled, and. such entry. is held. by the. Land. Department. or. by: a. ‘court: ray 
of competent jurisdiction: to have been confirmed. under the proviso. to. section: 7 


of the Act of. March. 3, 1891 (Twenty-six. Statutes, page 1099), if the Jand has | 


| been: disposed of to ‘or appropriated: bya: claimant | under. the homestead’ ‘or. | : 
oe ‘desert land: laws,. ‘oF. patented. to a claimant under other: -public-land: laws; ‘the 7 
- “Secretary of ‘the: Interior is: ‘authorized, in: his. ‘discretion; and. under rules to” | 
‘be. ‘prescribed: by: ‘him ‘to. change’ the: entry and: ‘transfer: the: “payment: to any oo 
other. tract. of - ‘surveyed public: land, nonmineral in character, free: “from _ ee 
lawful: claim, and other ‘wise. subject, to: general disposition Pr ovided, ‘That the ee ee 
-. entryman, his heirs, or assigns shall file’ a relinguishment. of” all: right, . title, foe Z 


and. interest in. and: to the. land originally: entered: Provided, further, ‘That no = 


right or: ‘claim. under the provisions of. this paragraph shall be’ Assignable or ae 


ae ‘transferable. 


“Tn the event: that Rose E. Byerett i is s willing to: yollnauiah her: ‘Staiin 
to the land. now in’ the: possession of ‘Wallin, she’ will. be. permitted 


; to make a selection of. a.tract.of. surveyed nonmineral, public. land. 


| upon. any. part. of the public. domain. that. is. subject. to..entry,: and. a 
thereupon a patent will. be issued to her::::The. relinquishment: or. 


: ‘reconveyance, if. made, ‘should: be ‘in’ such form’. as to. relieve. the rg a 
a land described i in: the court ‘decree from: any cloud of title. Us Bana os 
In the event that Wallin is obliged to yield. possession of the land 


ous How held by ‘him, the ‘Department: ig powerless to grant him mee ee 


- ~ demnity for his Toss. The Secretary of the Interior has: no authority ave oo @ 


under. any. existing law to grant. relief generally to persons whom 
"the courts have ‘decreed to be: merely trustees under . patents. issued. be a 
_ ». to then: by: the United - States, and. notwithstanding however: much - > 
Ene. the Department may. be inclined in meritorious cases: to be: ‘willmg ee? 
to ‘permit ousted patentees: to select: lands, elsewhere. in lieu of the ~~. 


ae ~ Jands lost by. them, : it cannot. do_so in the: absence. of. Congressional — . Bing ee 
_.. legislation. © Section 2372, ‘Revised Statutes, as. amended by. the: bey a, 
ee of J ay a, 1922, re has: no application to ‘such. ¢ cases, ae 


é ig 
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BEN. MoLENDON 1 


Pay ates “Decided Aprit. 30, 1928, 


nee Mrizcan ‘LAND Geant—Punrié Lanne. rc ae BEDE NGO ee od 


Lands within’ a valid ‘Mexican grant. aig’ not become, ance: the treaty wth th nate 


» Mexico, ai part of the public domain of the United States. 


" Sunvex—Maxohn Lax Guant—Bouwpanins—Conrremtation—Acr or ‘Joxs i es oe 


* 1860." ae ee , pear ees : eo ae ; 
“an official plat, upon ‘which : are. shown’ the boundaries: of a: -eovfirmed: “Mexican a 7 


~ grant, based ‘upon ae ‘Survey. made. and: approved ° ‘In. accordance: with the ae . 
. proyisions of the act of. June. 4, 1860, ‘amounts to.a final determination, that. oN 


- the ‘Situs. of the grant: is, that shown on the: ‘plat. 


oe Mexican Lanp Grawr—Hommsrsap. ‘Eyrey—Covnrs—Junrsprcrion.. 


A duly. asserted Mexican grant segregates, the land. embraced therein until the 7 | ' | 
- elaim: ‘under the grant is extinguished. by a court or other ‘tribunal ae 


- Competent: jurisdiction, ‘and its mere. existence prevents: the allowance. of ae 
homestead ‘entry. within. ‘it, regardless of. the > question « of whether the e grant as 
vis valid or. inyalid.’ r ee, boat ee ae . , | 


hee “Mexroan ‘LAND. Guaiee—Pagenr -SucuRTAay OF THE 2 INTERIOR. 


~The issuance of a: patent under a: duly: asserted. Mexican grant precludes! ie. “ 


» Secretary of: the: ‘Interior from. afterwards: ignoring the existence. of the. | 


- patent or: ‘inguiring: into. its: validity t for: the = panpone of oe. it. by his. is 

Panini Richrs—Desoeny AND ) Disrimotion—Szorion 248, Revise | 

| “STATUTES. a ee ee a ee ee ae et oer a 

/The gener al principle of law that a “deed isstied to a | deceaced } person. is ; void. | 
able: is. overcome in ‘the issuance of a patent for public lands by section. 2448, oe 
Revised, Statutes, which declar es. that in such event title shall. inure to and 


Become vested: in ‘the heirs, devisees or. assignees of such’ deceased petetiey = 


as if: the patent had: been issued. to the. deceased person during life.” 


aah -e Parent Dann Derartmuny—Covrrs—I URISDICTION. 


The ‘existence’ of: a yoidablé: patent, regular: on. its face: and: covering: ‘Jarids 
“subject. to: disposal under’ the law ‘upon. which.. it is predicated, prevents: the - 
Land Department: from ‘assuming any: jurisdiction over the. patented. Jands:. 

: adversely affecting the title prior. to. the annulment of ‘the: patent: ‘by. | a con 
~court. of competent jurisdiction, bee pt See eee * cae ae ogi 


| oon ‘LaNnp ‘Grant —Homusteap ‘Butey—Appotcamion—Covnns—Reesrona seein 


: ‘TIONS— SECRETARY. OF. THE INTERIOR. | Ce ae : yo ee | 
“Lands within a ‘grant, ‘declared: invalid by : a. -eourt of competent furigdiction,. 4 


ae . i do not become: ‘subject. to. homestead entry, even by one having the preferred . : ae 

gata accorded’ by: Congress to- discharged soldiers, sailors,: and marines, Ni a 
oP eapthl ay time: fixed. for’ their opening in-an order of ‘restoration issued. by the. . 

aa | Secretary, of the Interior; and. an’ application to make entry filed prior to 

ise the. prescribed. date can not be held suspended to await. restoration, with a ea 
| “ee to conferring any’ rights upon. the applicant’ ie ae Fe ae 





a 2 S00, decision: on . petition, page el. ae a A 2h : - Ha a oot” rr . i: : 3 ae . ; A be = : ei ee 


eae Pusric: Laxps—Sunvey—Homesrmap. ‘WINTRY APPLICATION. Ae ace 


ae Finan, First Aswistand Seoretary fee ee ee er ar a 
| In 1868. a large body of lands in’ ouiiemn Calitounie was Pence oe 

by: the United’ States: to Theodocia:: Yorba. ‘under.:a: duly. surveyed 3) 

- Mexican. grant, known as the Rancho Lomas de Santiago, which was: ~~ 
confirmed. In: 1856. These: lands. are: located: ‘southeast: of: and: fot ee 

~ very. far: from’ the: city. .of Los Angeles, and: portions. of. them: are.’ 
said. to. have. been. long occupied and. possibly. rendered very: valuable: oe 

. through: ‘extensive improvements. and intensive. cultivation: ‘by pers 


i . 
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— Restonaizows—Panest—Hoxsreap, “Byrey—Mrnirans ‘Seron—Preranshon eee 


RIGHT... 


ee, ene bs a A ae 


Lands restored. ‘to: “entry. | ‘upon: “the: annulment of; an. invalid’ ban ‘do: ia: nay es, — 
become. subject to. homestead. entry generally: until. the expiration of: the. eo ee 
- preference. right: privilege. accor ded ‘by Congress t to discliarged s soldiérs, », Bail a . i ad 


“ors. and: ‘marines.. 


maa . Pome ‘LaNps—ApvEnse CrariéSetrimacent—Howesrean ENrey, ie as. 
| “Public lands. in the possession’ of one ‘who is in’ ‘good faith’ assértihig’ ower ership a ; paste 
of a: claim ‘or: right: under. color: of. title: are not “! unappropriated #4. public. : eae 
lands, and: ‘are not," therefore, » Subject to, settlement: OM entry: ys another Sige Bae 


under, the. homestead laws. 





_Unsurveyed, public lands. are not. subject; to. homestead: entry, and, an. 1, Apple . : ee : ae 
_ tion. to, make entry can not be, filed. Hee to their, official sur vey, and dopening a es 


“to entry. 





sons claiming: title under that. grant: 90. 2s. ey es 
Very: recently a large number of. applieationa eas ake. hewiestond- 
entries, about 230 or more, ‘embracing possibly, about. 30. 000 acres. of 


the lands within: that grant, have: been. Bresented: by: aera apaly: o 
of whom were evidently acting ‘in concert. . era 
One of these: apphentions, which i 18 aimed: Lis “Angeles 035368 an 


and: embraces the SW...4, Sec. 30, T.5.S.:R:'8 Ws, S$. BM, was. 


presented in: his: own’ behalf by one : Ben McLendon, who claims Ge 
have: personally” made very: extensive: Inquiries. and: investigations. ater. 
rn public. offices: in: Washington, : D.. Ron andj In aes other. » places as to. aoe S 
the: status of the title to these lands. ee 2 oe tee, 
_. »"It-also appears that: McLendon prepared: a form of appeal re 
a by other applicants:in- appeals: hereafter mentioned 5) and in avery fsa 
|”. @arnest oral. argument. made by ‘him. and-in a brief: he. filed.in this; = 
- ease he strongly urged ‘that such action be taken, as. would assure: 
ie ~ him“ -and. all other entrymen similarly situated, the: full: measure'of. 9-2 
oe a Tegal: advantages a under: ‘the. lawful PFO OCeSEES . of the | eee oe 
ae a "Each of ‘these’ ; appliontions:* was. s rejected: byt the register. aa fe: yh ae 
ce oe ceiverof ‘the United States.land office at Los. Angeles. on. the ground. oe 
ae that the tract applied: for therein ‘is within and a part of the. grant... > 
-.. mentioned above and covered by the outstanding uncanceled. patent, 9° 
Ss _t to Yorba.” : These Pejechions.. were sustained a! the - Commissioner of ee 


ee "DECISIONS RELATING TO THE PUBLIC LANDS. a © tron: Rae ce 


| = re Gener al Land Office i in-his ieee of Ja anuary 18, 1993, in. mick | : 


gases as were appealed to him, and 158 of them are now before’ this =. a 


| _ Department on identical, or’ practically ‘identical ‘appeals, among te : 


a which is the appeal’ ‘of “McLendon, how up. for. consideration, | im 


| which. he contends that. an entry should be allowed under his. ap-_ : a 


o : | plication because, ‘e he suggests and char, ges, | in effect: (1) That said. 


re i ve land is. part: of an: “interstitial space. lying between the legal. con- a 
- fines. of two grants made by the Mexican. Government,” * and isthere- 


fore: a part’ of the public. domain of the ‘United States. and: now Hi 


eae . subject to entry;. 2): that the grant, mentioned | was invalid; (8), ’ - : 
de that the official and other’ acts’ leading up: to” and. culminating + ‘in the is a 
a confirmation’ of. the grant’ and the issuance: ‘of the patent. to. ‘Yorba — as 


; were fraudulent; “ay. that Yorba died before. the patent issued; and a 


aga ‘ (5) that’ the Commissioner: erred in not according | him opportunity - 


7 : : ~ and. time. ‘within which { to assemble and produce evidence to ‘sub _ 
sO » stantiate | his charges. : z vial te oe 


~ Aftera very. careful examination. ‘aud full i conadeeation. ae ‘all - 


“> the: contentions: made in this case, both in the assignment: ‘of errors. 


and in. argument, ‘and also:of the. facts: disclosed: by the ‘record, and 

~ other: ‘pertinent documents. on. file,. this. Department. is - ‘unable. to 
_ sustain any of the contentions made in the appeal, and must, there-: | 
fore, hold that: the register and receiver and the: Comminioner were. 


Corr ect in. their conclusions that: entries” can. not be: allowed. under: ~~ 


any of: these ‘applications: because ‘of. oak one of ae following 


pi) reasons : 


(a): The iad dpplied: te is eibraced: i an ri itivefeoted ‘Mexican! ; 
: tend. grant. under which a claim was timely presented; (b) the land... 
is covered by:an: outstanding. and uncanceled patent which isin: due 
- form, was issued for lands. to. which: such: patents could legally: have 
been: issued, contains the necessary. recitals, and.is prima. facie valid 


ee. on its face; (¢): the Secretary. of.the Interior has no power to ignore 
i or inquire’ ‘into’ and: determine the validity: of the grant: (a): the ee 
~~ issuance of the patent took away from:and: deprived the Land: Depart- i 


ae ment. of the power to allow an entry under the application-or take 
any action looking’ to its’ allowance; (e) the: Secretary of the Interior = 


does not: have'the ' power: to inquire‘into or. determine the: validity: of... 


Be c » the: patent’ for the: purpose of annulling or vacating’ it by his own. | - Js 
order; | and ‘he can: not: ignore its. existence; (f) the land can not.be — oo 
Es ‘restored toy or “become: subject to entry. nal after. a court. of. compe- ee a 


“tent: jurisdiction. shall have set aside the decree of the district court » Py 


a _ confirming: the: grant, ‘declared the grant invalid; and. canceled and _ i . i. 
“get aside the patent. to Yorba; (g) no valid or effective application. tO 
‘wie enter can be presented until after the’ land has been regularly. opened ee ee 
. be entry, bys an or cer and under: regulations. issued by the Seoretary ee 


ee we "DECISIONS: RELATING ‘TO THE. PUBLIC ‘LANDS. 2 BEES ae 


- in: thes manner’ » provides: i atute: ‘(h) the ind: if te were o sibjest ee 
~~ to. disposition, - must be held to be subject: to entry by former service 
men during the war with Germany for ninety. days after it shall have’ - Re 
_. + been‘opened in the manner provided by law;: -(i)-all applications tol 
enter. segregated. land: must: be rejected ;-(j) an: entry should'not be... 
ce allowed: on.: McLendon’ ‘Ss application ' under. the- ‘circumstances’ dis: ae ae 
_. ¢losed by the record, or on any of the kindred. applications ried Re he ee a 
wt shall, have: been. satisfactorily shown’ that the lands are not in the 
ee possession: of: some other person who:i is claiming: title-to: them through ae 
. the Mexican grant:or under some other. color-of title’ or claimof == > 
_ vight; (k) these lands have not. been: surveyed. and subdivided into.’ © 
_» sections and’ parts of ‘sections and ‘theré is: no:such tract:known or 
a shown: on the ee of f the ep the! land: [sueyss as s the t tract here abetted, ea 
for. a eee 
FS The ene of ait theese stiteriorte is. SO 5 well ee and So. s tally ocd ee 
ae supported. by. the statutes, the regulations, and numerous cadjudicas 
tions: ‘by both: this Department and: the: courts as to justify the affirms: 
_ ance: of. the decision. appealed from j in ‘this’ case without, further’ ex.) : 
tending - this. decision. toa greater length, but. j in. view of the, impor- = 
~ tance of: the questions ; involved, the. extent and. great, value. ofthe; 


lands. applied for, and. the: earnestness: with which the claims of: these: - 


numerous applicants are: being. urged, itis. thought: best. to here give: ee 
. fall and extended: considera ation: tO all’ ‘the: Dar qubstiong. ae ie 


volved. . 


4 Ehe: first’ ‘question’ to. se aorauinisde is as: to’ whether: “this: Jad ie 
Ties: outside: of or. within the: grant’ mentioned. | -Tf:it is not’ within... F 
: that: erant, or any: ‘other: grant, and. ‘merely, forms: a part of 'aspaces.. - 
six miles: wide lying, between. grants,’ as-is. asserted: by - MclLiendon, ae 
thie questions: as to’ the: validity: of: the: grant: and the: ‘Patent: are; Vo. 
immaterial and. have. no ‘bearing whatever: ‘on this: case; but: the. = 
jee assertion’ that: the Jand’' ‘Is not ‘within: the: grant: is. met. and. fully ee 
overcome’: by: the: plat of ‘survey: ‘on’. which?-the® grant) was. ‘finally: os 
confirmed’ by. decree of the, United : ‘States, District, Court, efore. 2 
“the patent: was issued...) os) oo oe 
That “plat: shows. that the: ies: ‘whieh “foi: ‘ihe: , gonithenly ‘andl eae 
<. southeasterly ' boundaries of this grant are the. samie lines: which 
forma part: of the: northern: boundary: of the Rancho:SanJ Gaquin’ 88k... 
ee and: apart : of. the. northwesterly. boundary. of: the: Rancho Canada Ce 
eo" de.‘los: Alisos,. both: ‘of ‘which are. confirmed Mexican’ prantscTts 5 eS 
ee - furthermore® appears. ‘from the plat: of the survey: that. ‘pr actically: at 
wo) aly the: township ‘in which the! lands involved: in this: case. MO. shoe ae 
ao located is: entirely: ‘within and surrounded. by the boundaries of! the. Pr eG 
|. grant: here involved,and has: never been: surveyed into: sections OL Stew 
as ee of sections, but is. ~ numbered &, ‘Tract a8," ie tt also. apps ee 


. AS 
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: “that the eouth line of: that: towniship: Ties half « a: nile 0 or more 6 tortli ofS” - 7 
the: south: boundary line: of; the: grant, ‘leaving. a: considerable. area’ 


outside of that. township.:and in township :6‘south, range 8: west, “ 


“ye in which. the: lands applied: for by some:of the: other. applicants: men- a . = 
| _ tioned: are: located. The. area: mentioned: as: lying. between. the town-. 


.. ee ship line.and. the south: line: of the ‘grant4 im, u uesaen is numbered dot _ 
: c OS the: ‘plat. as.“ ‘Tract.40.2. ie ar Shee end ae 
It must. be. held: that. the approval of that Sint a the: survey” ‘one ee 


a. alah, it was :based,) amounts to. a. final. determination: of. the exact: oe ; | 
. gitus_of'-the land: involved, and. shows, no: interstitial apap. ‘such as? oe 


: -MelLiendon contends exists. ‘there. ae Oh We 
=, Fhexplatwas approved: in: 1868; after. re passage. ae thie act Obs es 
one Fane, 14,\1860.. (12. Stat.,-383), section 5-of which, as. ‘was: stated bye 
_ the ‘Supreme Court in ‘Adam ww ‘Norris (103 U.S., 591)— Sing ee 


at . ae ‘required: the surveyor-general, whenevér a’ survey of’ a. confirmed: Mexican’ pelt, . i = 
-.. had: been: approved by ‘him, ‘to..make .a:publication..of the survey fora: 
prescribed. time, which should be. held: to be notice to.everybody. of:,what‘it-in-. 


eluded. Any. one desiring to’ contest: the correctness of this :suryey could, on. 


a. ‘proper. application, - have At., removed. or. filed in the. District Court. of. ‘the 


ae ‘United States, where the objection to: ‘it should be heard’ and determined, ‘and, ie. 


eS ite necessary, -eorrécted by a> new’ survey or ‘otherwise.’ “The: fifth: ‘section: of 
the act: then’ declares that: “ the: said: plat: and: survey,: SO. ‘finally: determined 


by: publication, order, ‘or. decree, _as.-the- case. may. be,. shall: have. the.. ‘same. 
effect. ‘and. validity, in. law as. ms a patent, for. the: land. 80, surveyed had been: 


a issued. by the United States.” ie a en Cee ee ee 


The: éourt held in: that ‘case: that. a: aunt. ened: ona ‘eonfirined : 


oe rst was coriclusive as: against the United: States. and. cited. with eee 


approval ; the case of. Miller e¢.al.-v.: Dale: et-ali. (92. U.S. 478) in 


. which. it was held that. the! approval. of. a.survey, such as the. one in = 
:-'. the: present. case, was conclusive as:to the location.of the. land. See oe 
‘ also United States v. Charles: Fossatt (24. How., 445). cee race 
Ine United States’'v. Peralta (99. Fed., 618), “it. .was: held: that re 
oe decree fixing the boundaries of and. confirming a, Mexican. grant— 


: ae when’ ‘unappealed from, and when carried’ into effect: Dy. the igguance of: patents” 


ae by. thé United States in conformity thereto, became final and conclusive as to” a | 
aes “such: ‘boundaries and the. court was: 3 deprived ‘0 of. further. ‘Jurisdiction, to modey, a 


Be cca La er ST ee oe Oe oe : : 
: Tissiien | ag. sit appears beyond: question’ eon the plat relarrad, ta: oe 


i “hat this land i is within: the: grant: thé. dominant. question. to. be-con- is 
a. sidered. under. this. application. is the same as that. presented under ~ 
= ae ‘applications. to make entry under the homestead laws, which. is. eo 
- as to. whether the tract applied for‘ is subject.to entry under such an. © 


"application. | Looking. to: section . 2289, Revised Statutes, the. only al 5 


— law under which this application. could have ‘been presented, to: ascer~. - 
2 - tain what. lands: are subject: to’entry under. the. homestead. Jaws. we. Mies Sc - 
om find ‘that Congress declared that ‘only. such. surveyed. tracts. ‘as. haste see 


ec & appropri public: lands: oe belonging to the United States can Se eo 
gare be: so enteredy ss ee Me, 
ee oe ~ This grant was ‘cariayed. “eoiifivined, and palatal: onan poe: Caer eae 
x. — tion: ‘timely presented under and’ in: thie manner: prescribed by. the act: 
of March: 3, 1851. (9 Stat., 631) .° ‘That’ act: created-and provided a 
o “gpedial: tribunal to inquire ‘into“and - adjudicate and: “settle.” : thes... i : 
eae - validity: of claims asserted: under: grants: such. as. the one here under : 
ee : consideration. That: board: was" ‘known. as. the Board ot Land: Com-' ae ee 
_ missioners, and the ‘aét’ also..specifically clothed the’ United. States. 80 Seb 
District -and Supr eme Courts with power to supervise the acts of: =. - 
I that: board: through the: exercise’ of their: -appellate. jurisdiction; rand ef 
it was on an appeal from that board that the United States District =. 
 Courtentered the: final: decree of confirmation ¢ on | which ‘the: ‘patent’. ee 
aes was issued. j in: this case. - oe if es - van 
- “If these lands were within a ‘valid pane ‘that: fade prevented the iy ea 
oe ‘ander’ the: treaty with: Mexico, from becoming a. part of the ‘public ea 
lands of the United States; and ‘while the: act: mentioned: did not Ing 
specific ‘terms say that: lands: within such grants should’be withheld 9° 
|. from disposal under’ thé public land laws, Congress recognized thes = 
~ fact that. they. were: not ‘ unappropriated: public lands’ bed Deloneine tO ees 
the Government by declaring i in section 13. of the act that— — 


a a 
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all lands, the claims: to which. tiave been finally rejected by the cojnsaaaliial” n> : 
in manner: ‘herein. provided, or which: ‘shall be. finally. decided: to be invalid: bye 
the: District or: Supreme Court, and ‘all: ‘lands the: claims :to- which shall not: have. 
been presented ‘to..the said. commissioners. within: two: ‘years. cafter the: date: ‘ote 
this act, shall be deemed, held, and considered as 5 Dart of the > Public domain of ae 
the United States... od | : ee 
| “The: act: of March’ 3, “1853. 5 (10.8 ‘Stat, 944), ‘rove ae Ane ae os 
Es ; veying. of the Government. lands, in Galifornia; prescribed methods ~ oe 
for their. disposaP under. entries. of particular kinds, and, to. an. extent: Bele eee. 
cade named. the. classes of lands for which. such. entries could be. made; ;- but. ee 
os doing 80, | Congress expressly, declared that no entries of, any. kind. a 
_ ‘should be allowed for. any. of ‘the lands claimed under any foreign a ce 
. grant, or.title.” SP hee te | oe 
cee 2 While it has ; no ‘direct: bearing 3 on the ae a case, nehrenes. may oa 
ae well be here made to the later: act.of July, 22, 1854. (10: Stat... 808) oe fe 
oe ee as ‘showing the policy: and intent. of Gongress | in dealing. Sh such a gs e a 
es grants... That .act. related. to. ands. outside the State of California, Ca: 
and: directed. the. surveyor. general, to “ascertain the. origin, nature,. Pe ee 
- charaéter, and extent: of.all claims to lands under: the laws, ‘usages. ed Bere 
and. customs of Spain and. Mexico,” and thereafter report. his. finds: pe ie 
as ings thereon to. Congress: as the basis of prospective: action by it 
ce léoking to. the confirmation: of “ bona fide. grants. ie “Section 8 of that oS 
8 i. act declared: that. ic until ‘final’ action: by. Congress. on. ‘such. claims, Pa 
fae Sos all lands covered thereby shall. be reserved from sale or other er disposal hy te 


ors SP a NES ae 


te 
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pS 


es by. the Government; anid shall-not be subj eit: és, the. deeations rath re 
|. by the: Provisions. of oe act, a for the support of — schools and): Se 
| other purposes. . ae 
The effect of. me two acts 5 first: mentioned above on. ae geen 28° a 
eee de whether or not lands to which claims had: been ‘asserted under. 7 
ee Mexican grants were “public: lands” of the. United States, was.con-) 
eee sidered and determined by the Supreme Court in the case. of Newhall. = 
7 ‘Sanger..(92 Us: Ss. 761), i in which: the decision was based on ‘facts. 
Seat colbsely. akin and. i In some epee identical with those in the present ag 
“Case. he 
se Tne hat case. a pea of odd anbsred eens. of. pubtia, lands: ec 
Br oe within: certain. specified limits in the State of California and _else-: oo, 
where: to certain: railroad. companies: was. considered. The ownership: okey 
of the companies attached to all public lands coming within'the. 
~ terms of the grant onthe date on’ which they filed their maps of — 
- definite location. opposite such. lands.° The act. making the railroad: _ 
Lae) grant was: silent as to-lands within Mexican land. grants: and did not. 
-. in'terms exclude them from its operation.'. Prior to the filing of the * — 
_. map of definite location by. the company involved in that case a claim: a 
“> Was, asserted to a tract in a.certain odd. numbered section ‘as a part of 
a Mexican land grant. under the act of 1851, supra; and the question . 
or presented. to the court was: whether or not. eeistence of that pending. 
claim at. the date. of the: filing of the. map. ot definite location pre: 
vented the ownership: of that tract : from. passing ‘to the company: - 
| 2 public land.” The claim: was later rejected. and’ the Mexican. — 
: rant declared to be invalid, but before that action was taken and: | 
_ while the. claim of the Mexican grant. claimant still was pending, 


the company filed its. map of definite location and ‘the land was for- 


Le mally withdrawn. for its. benefit by’ this Department. and later pat- | 
." ented to the railroad company. . “The patent thus issued. was ‘attacked : 
on the ground. that the pendency. of the. Mexican claim excepted the. | 


~~ Jand” from the operation of the grant, ‘and: in response to that at- 


on - : tack’ the company urged. that its. patent. should be sustained for the? . | 
oe reason that. ae grant. Ded. been Tejented ae to the time it tice tat ae 


sur a | | patented. 


oe a he. ‘court ci rinsing veforangé’ to’ and: ‘oomatrtin the acts. ‘of woe 
| 1851 ‘and 1853, supra, declared that the land did ‘not pass ‘under the: nie ee 
ee ailroad’ grant. for. the | reason that it was not. public land at the’ ‘date ia 
hot te POE: the filing” of. the map of. definite location. In defining: the words” oe 
ee public: lands,” the court there stated that they & “ore habitually used 
Peas in our legislation to describe such as are subject to. sale or rr other oa, 
-_ disposal under the general laws.” Teo | | RS 
ea? a? aaa considering the question : as to. the’ 5 herepating ‘affect: a ‘aut! cet a 
 Gnwalid’ Mexican erant prior to the final adjudication as to its validity | fees 
; ~ the court, used the following lengtiage: a Agee ae Se 


“os. 
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oe 


- a ie * Tt: was to. be ea that anfoundad aiid. ‘fraudulent: t cldims s-aroule- ae : - 
be: presented for. confirmation. “There was, in ) the opinion of. -Congtess, no sees Coa are 


eats, - eonipetene ‘tribunal: end: our. legislation - was..SO° shaped: that no title “éeuld: be eee og a 
-. Gnitiated. under the laws of. the United States to-lands covered: by ‘a: ‘Spantety ee Peres S 


Mexican. claim, ‘until it was barred by lapse of time. or rejected. 


This is, in: our opinion,. the. true interpretation of: thé. acti. of. 1851. ‘until : 
ve recently, it governed: the action of the Interior Department upon, the advice of = Cae 
‘the law: ‘officers of the: government cane Op. “Att’y-Gen. 493-13. id. 888), and a ae 


| s "was, at’ least. by. implication, sanctioned. ‘by this court’ in Frisbie v. Whitney, 9 oe ‘ 
~ Wall. 187... No subsequent, legislation conflicts ' with’ iti: On: the’ ‘contrary the, -3. 0S 


: excepting words: in. the: sixth, section. of: the act: of. March. :3,: 1858, introducing | x ke 
the land system into. California: (10 Stat. 246), clearly denote that: lands SUChy ca." 


a : as these at the time of their withdrawal were not consi idere d by. Congress ais i ge 


¢ a condition ‘to be acquired by individuals or ‘granted to corporations. » ‘This he 


ee ‘section expressly. excludes. from pre- emption’ and sale’ all lands claimed under. eee 


: any foreign’ grant: or: title. “It is: said. that: this. means. Mae lawfully: on claimed; : . oka 
~ but. there is, no. authority, to. import’ ‘a word into:a. statute: im: order: ‘to.change eee 
its. meaning. "Congress did not: prejudge, any: claim ito. be: unlawful, but: t sub." ie 


: mitted them all for. adjudication. 


The: doctrine, thus cctablished- fully supports: ‘he andl is that : 


. the mere. existence of the grant in this case of. itself “prevents: the ; 
| allowance, of an. entry. under McLendon’ Ss: application,. regardless. of 


the question . as to whether. or not the grant: is -valid-or invalid, and it 
will continue. to ‘SO. ‘segregate, the. land, -until -its: ‘oohifirmation: -s.. set 
; aside by: some court.of competent jurisdiction, and. the grant has been 


oo declared. to: be invalid. And this would be: true. even vif: a: v patent had 


~ not been. issued. under. the. grant. 3 
_ From. this it necessarily” follows tbat MeLendon’ S 6 charge tink the. 
| grant: ‘was. invalid does not. present: an issue which. ds SS in- 
this case, and it must, therefore, be. disregarded. . oar 
Coming now..to. ie, charge; that. the. issuance of the. pate was. 


fraudulently. ‘procuted,: and -even: admitting: that, the: continued: me fe o 
 istence: of the grant. does not, prevent: the allowance. of the: ‘applica- ae 


: aniee we, find. that. the. application . was: sproperly: rejected. forthe 8 


ively sufficient. reason that’ the land is included in and. ‘completely : 


| P epreaated by a. patent. which. is: sufficient. on: its favs, covers. lands. ar 


~~ subject to such patents, contains ample: recitals, and is prima. facie ee 


| % ’ ~ valid. ‘The: ‘patent, itself, consequently. prevents. the land: from com-» o oo 
—) ing within: the class of “ ‘Unappropriated. ‘pablo: Jands,” such: as: are pera 


7 - enterable under the homestead. laws.’ ae ee ee 
-McLendon’s‘contention: that. the patent: was: vatithont effet Tiabase see a 


| ihe: patentee: named. therein died. before the patent was issued: is = oe 
WP a entirely without. merit. While she is. ‘undoubtedly: true asia general Pugs eS 


: ae proposition | of law. that, as he says, a: déed to a.dead: man ‘is voidable, - 7 oe 
a “yet: the effect. of. that vale was, overcome. 2 by:8 section: - 2448 Revised eG oe 
eens Statutes, which. declares that— en re a ee 





— pode _ DECISIONS: RELATING. TO. THE: PUBLIC: ‘LANDS. ce Ce 


“Where. ‘patents for. ‘public: lands, have. peen or: may” he: issued; in ‘pursuane aS io, ee Ee 


- oe of. any. Jaw. of. the: United: States,.,to a person “who: -had:died;: or who: hereafter oy 
~~. dies, before: the: date. of: such patent, the-title tothe. Jand- designated: therein. 

_. shall inure, to. and. become: vested in the: heirs, «devisees or assignees of such 
se | Pee aie punt as if the. patent: had issued to: the: deceased : Dereen: ls Be aa 


ae an 


: ae ‘presoit ‘application | ae ie ‘Paaed « on. ie. sitpposition. that. ee ae 
_. Land ‘Department would be: justified 1 in either i ignoring. the. existence » page 
"of the grant.and- the patent or.in. ‘suspending’ the: application until ©) 
oe after it-had: by-its:own. act declared the. eran invalid and set aside ae 
eo ‘and. vacated the patent. : oc. 
ca _ Its seems unreasonable to helicve that it cone ba ee pee ore 
- in any quarter that this Department, a mere subdivision of the execu- 
ae? tive branch:of-the Government, has the power'to: inquire into,adjudi- 
-eate, and vacate’ and annul a: decree: of confirmation solemnly entered. 
in this case by. the United States District Court after. the facts have | ae 
i Been: ascertained and: adjudicated by the Board of Land Commis- 
-  sloner's ‘to. “whom Congress’ committed the’ power to. determine the 7: 
. validity of-such’ grants in the. first instance,’ And ‘this is. especially’ 


im frye aee Ocak ue hy ye 


true since: there: was no: existing Jaw at the date of this confirmation 


bs which | clothed. any ‘executive. branch: of ‘the: Government with’ any: 
_ power to’ inquire into. or judicially” determine the’ validity ‘of, or 
any question. affecting Mexican grants or to take any other action - 
“whatever: in relation théreto, except the mere: act. of surveying: ‘the 
Jands embraced within them, and the: issuing of patents” after the — 
. grants: had: been confirmed. Such a°éontention’ is made‘ to appear 
more unreasonable’ when it is remembered that the courts in consider- ° 
ing the effect of. the decrees of: confirmation’ of Mexican claims by ‘ 
~. the Board: of Land :Commissioners and: the district court,"have said - 
that‘ “final: decrees, touching the. validity: of ‘stich: claims, rendered 
by these: tribunals, are: conclusive and’ final between. the claimants | ao 
and: the’ United States. Such decrees a are not t: open to review. in Bea eo 
—— eourt” ie ite ote 
we ae “This: 5 was. re in Nahe Sollsbus of ee case ov United States v. Ben oe ae 
ee jamin Flint et al. (4 Sawyer, 42) and other cases. | ies 


“In the case of United States v.’ Throckmorton - (98: Us S 61), 4 


fie Be “Mexican: ‘grant was attacked’ on the’ ground. that it had boar: fabri- eee 
-.-. gated in Mexico, after the transfer of California to the United States; = ok 
ak oS that: the fraud was concealed from the’ Government: officers. and the ee ok 
*. Board: of and Commissioners’ and. that the confirmation was Obe oe 
-. tained upon false and: perjured testimony. ‘These charges: are. prac=. ee 
oa tically identical with some of. the contentions made by Mclendon in... 
are the: argument of: this case. In affirming the. decision: of: the District _ na te 
fi Court 3 in the. Flint case, se and in Se genia the finding of the - ee 


MOE pee "DECISIONS: RELATING TO. THE PUBLIC LANDS. fate BBR : 


oe Boatil: of Land’ Commissioners, the Supreme Court sited | in se i. 


. Pee Taveclaniorton | case | that—_ 


Pa ot Se the): acts: for: ‘which a con “of ' équly. will on: account of eae: 1 set ae ae 
we “aside or.annul:a judgment ‘or decree, between thé same ‘parties, rendered by fe Fe 
me - court of competent. jurisdiction, have relation to frauds, extrinsic or collateral 9 
.” “to the matter ‘tried by the first court, and not tos a fraud in the matter on. ehh ge Site ae 
7 cee decree was ‘rendered. ° IR» ee 3 ee oe. Se 
That. the mischief : of retrying every” ‘ease. in: which’ the judgment | or Secs ae 
| a "yeridered. on. false. testimony, given: by. perjured witnesses,. Or ‘OD. ‘contracts’ ‘Or : = 
er documents. whose. genuineness: or - validity was-in issue, and: which: are: after. i oa 
_ wards ascertained to be forged or fraudulent, would. be. greater,. _by reason One es 
the: endless nature of the strife, than any ueeeeion arising from | doing jus mere 
as in individual cases. . : . a 
_ 1) he case before us comes. within this principle” “he genuineness ‘and validity. eee ae 
a Oe the concession from the Micheltorena produced by complainant-was ‘the'single © 
une question. pending. before the board of ‘commissioners, and the. District. Court: for i ae : 
. four years. It. was the thing, and ‘the only thing, that was controverted,‘andit = 
Was’ essential to the. decree, To overrule the demurrer to this bill would be to. 
os retry, twenty years. after’ the: décision of these tribunals, ‘the very. matter which ‘ aa as 
they tried. ‘On the ground of” fraud: in’ the’ document: on’ which’ ‘the. decree: was 
<made.- “Tf we: ean. do this’ now; some other. court may. be called. on twenty. years, re 
hence: to: retry’ the: same matter: on another allegation of fraudulent. combination. 
in this’ suit to defeat. the ends of justice; and. so: the number: of suits: would, be oe 
i, without limit and. the 2 litigation. endless, about the single ‘question « of the validity hee. 
of this ‘document. | : i | ee es. See an eee eye ae 
From this: it will: be seen ae thia Departinent 1 is airy lacking i in 
: authority to make any. effective declaration as to the. validity: of the see 
_ grant,and. since. Congress has, 1 in effect, stated that such. grants segre-» 


gate the land. until they are finally declared invalid, it. must: be: held 


| _ that: they are: not. public lands. of the ‘United. States in, 1 the, sense’ i a 
on which. those words are used. in the homestead. laws... Es a 
volves BF urthermore,. the: theory, that. this Department. aa roe power by. a 
take. any action looking to. the disposal of this land under the: home- ee ode 
_ stead laws flies into the face of the well known and established doc: 
-. trine that the existence of even.a voidable patent, regular. onits face * 
eo and covering Jands subject to. disposal: under the lawson. which. it i re 
- | = based, as was. the case in. this instance, fully takes. away: and deprives age 
_ the Land Department. of all jurisdiction to either, ignore the patent = 
2 SOR: cancel. it; or to assume or exercise. any. jurisdiction. whatever: over) 2c. 
the: patented lands. which would in any way: adversely affect. the title. 
The power, to. take. such action, resides only with the courts, or, ing, 
; other. words, as. was said by the Supreme Court i in speaking. of the aoe 
~. powers of the: officers. of the Land es: in 1 United States, v: Sea gers 


ee Schurz (102. U. S., ‘878, 402)— - 


apr From the very. ‘nature’ of. the. functions ‘performed: iy ere officers’ and ftom oS as 

ae the fact that:a transfer of the title from the United States to another owner’. 

oe follows their favorable action, it must result that. at some stage 0 or other of the eae 
: ip ede, their meno in. the matter ceases. ee es 3 Ca 





Tt. is equally, clear. that this period’ is, at the: latést; precisely, Sen the: sider . 


oe “a in the series essential to the transfer of title hasbeen performed... When-  ~ is 
“eae OVOE this takes. place, the land. has ceased to be. the land ‘of the government; | 


or, to speak in technical language, the legal title has: passed’*from the gov- 
ue "ernment, and the, ‘power of these officers to. deal with it has’ also passed away. ee. 


~ In that. case’ the: Secretary of the Interior declined. ‘to. ‘deliver. et, 2 


. . : pated which - “was. thought to. have -been improvidently . and. -im- we ¢ 
properly’ issued; ‘andthe Supreme. Court sustained: the patentee’ gon EE 


4 proceeding in ‘mandamus, and’ compelled. the delivery of thé patent ~~ - 


- on. the persiek that: the. ‘courts: svalone,: and’ not’ ‘the Sectetaty, had 7 oe a 


- _ Paiaity’ or Y ingatiaiey.’ a oe holding: was ade. in,. “and, a ee | . ~ ' be 


~ . dred. action was: taken: by the. United States. District. Court In: the | ; 


 case.of LeRoy: OF Clayton et al. (2 Sawyer; 493, 502), which. 1 1s prac. _ ee 


: tically: on:all: fours: ‘with the: present case. | “There the: Secretaty had - 


~~ recalled’ the patent which‘ had been isstied on. a “Mexican. grant con- > age 


~ firmed. under the act. of. 1851, supra, in. 1870, after. it had been. for- = 


warded { to. the surveyor. general. for. delivery, and. thereafter. he. rene 


dered: a decision: holding ‘the patent. invalid, and the: ‘Commissioner _ 


| of the General ‘Land Office wrote: ‘ACTOS: ‘its: face ot “CANCELED: BY a | 


ORDER OF THE SECRETARY.” : 4 
~The court in. holding that the Seeretany had cexcooded 1 his juris: 


diction and powers, said: 


“Tf then: is. any ‘ground. of mistake, ‘fraud or F otherwiog: Swhich’ would: justify ae 


| . the repeal, or annulling of the patent. of 1870, that object. must: be accomplished = 
. in some. direct, i Eivecoding { in. the: abr oper court, taken for that ure oe pecan 


i ‘the patent. 


. The fact: that: the’ ‘fand. Depértinght’ Is. ehtiraly. lackibig'§ in juris: 
| diction: over patented Jands and. has no. power. to take’ any action 
which’ would in‘any way ‘impeach a granted title is well illustrated 


“in the case ‘of Germania Iron Company v. United States (165 U.S, 


oo: BF8; 385), , in which. the’ Supreme Court of the United ‘States donde. 


co: ered at case where a patent had been. inadvertently | and untimely a 


Oe a issued to one Thomas Reed during the pendency of a mere. ‘motion | a. 
-% for a. fehearing filed by Orilie. Stram, i in which she did no’ more than 7 
ean attack the correctness. of a: prior departmental ‘decision: holding’ that. Bea 
-. “ghe had gained’ no’ ‘rights under. an application to: enter filed by her 
. for the land: covered by: the patent. before Reed applied to enter it, ae 


— When. the pendency of the motion was ‘discovered by this’ ‘Depart- 7 


“case the: court: said: 


ce ment, after’ patent: had been issued, the Government’ conceded’ that a 
- the*patent had deprived the Land Department of its jurisdiction to. 


nee even finally dispose of the motion, and brought” a suit. to have it. set ae oor 
e “aside for. the sole: purpose: ‘of. reinvesting: the. ‘Secretary with. power oe 
to consider and — oF Stram’s motion, — Tisponie of ete et 


‘ r ‘sy 
‘ ! ; ; 


d 


eee mr a "DECISIONS RELATING TO THE: PUBLIC. LANDS. 7 oy BOOS eo 
ee ee a * * that. when through. inadvertence ‘and “intgtake™ a oatents has. . been ee 
xh eee: issited; by. which ‘the » jurisdiction. of. the land department: OVER rae 
baie these disputed: questions of: fact is lost, a court of. equity. may. rightfully. inter- oe, 
|. > fere and restore ‘such lost. jurisdiction, to do which it becomes Beery | to ee. 
es ae the patent. ee er ae Rend a ae a re 
Ne ile These very decsee announcements ety the nounts ine ion Tong. De ee 
ne ~and- uniformly followed''in both the published _ and cunpublished - ee 
-. + decisions of: this Department. which. heed not. be. particularly mens 5. Pr. 
tioned ‘here. | ‘They fully recognize | and sustain. the doctrine that, the Soe 
' ‘Land Department’ now has no power to entertain and adjudicate = 
such. charges. as those made by McLendon, and show beyond question tr aa 
. ‘that an entry could not be allowed ‘under his present application, = 
“The ‘only action’ that this Department: could possibly and. properly a ae e: 
7 ake in this matter at, this time would be to recommend to the Attore 908", 
os ney’ General that''a suit’ be: brought: on behalf of the Government tong te. 
have the decree of: confirmation ‘set’ aside, the grant: declared invalid, 
and the patent. annulled. For that purpose he may order an: inves!” eee 
- tigation’ or a hearing’ ‘to ascertain: ‘whether. or not. the existing facts. oe 
‘atid the: available evidence would’ warrant such a: recommendation. 
~~ But. inasmuch. as ‘the: patent in: ‘this: ‘case: was: issued’ more. than’ BBO Sear 
a years: ago, ‘the. bringing ‘of such a. ‘suit: in this case would ‘certainly vo. 
be barred at this time if the-statute of limitations'has not been tolled’. 
by the concealment of culpable. fraud; and if, as MeLendon. sug- Ze 
| gests, | ‘the: public records’ of ‘this. Department are the ‘sources . from” 
which evidences of the fraud'he alléges are to. be ‘obtairied, it can > 
- not be said that:there has been'a concealment. from the Government cs 
because the officers by. whom: sucha suit must be recommended ‘must rig ce 
be. presumed: to have. judicially known of the facts constituting. that. 
fraud:for more: than. a half. century. -Ward’s Heirs v. Laborraque — 
- (22-Ta, D., 229) ;-McKeand o. Waring ez. al. (88 L..D;, , 147) 5. United 
States w.. ‘Haticock’ et al. (80° Fed., y 851). This Department has: long = 
~~ declined:'to. recommend: a “suit: in puck cases. “Bee Rancho: “Laguna os 
de Tache aL D.,. 566). Ree. ie es 
swe: his: ar gument. Malenton: aaonay urged thiat this. Doparanent ae. 
Fae _ cause. the -Jands in: this: grant. to ‘be resurveyed . for the. purpose: Cs oe. 
_ showing that they are-outside-of the grant-and consequently subject. 
-. to-his. application; -but that. request. can not be granted: because such = 
a, ae resurvey. would be ineffective as against the present lermants even: ae 
? ade there is authority. for making it. ce eae 
Boks ‘Under. the. _provisions: of the act. “Of. 1860, nba above, the recog- eae oe 
_.; nition by the court of the plat and survey on which the patent issued) = 
-.* im-this case operated of itself to vest title “as if a patent to the landé 05-29", 
$0. surveyed had. been issued by the United States,” and: the’ passing i ee 
_ of. title-in that manner deprived the Land ‘Department of jurisdic- © a‘ 
a tion: to take. “any action. which. would affect ae title either: riby ee ae 
eS _ survey « or otherwise, ne tes Pat a 





oe a BOOS. DECISIONS. RELATING ‘TO THE PUBLIC LANDS. e fon oe 


“Aside. from: that atatute stands’ the Jong and well: dataBlighed Paes | : 


eel en that-a resurvey of land: covered. ‘by a patent can not affect the — 


os tights of the patentee who takes under. a Retent based. oni an original. whe ; 


; AR he courte: do. not. or to toni surveys: a Cnited’ States v. a are 


a Thre -ockmorton, supra) , and’j in United States. v Hancock, (188, US. se oe 


Oe 193, 197), the court said that. where. a survey. has been. made i in. good: 


. . a " faith and remains ‘ ‘unchallenged as. this, has. been for cover fifteen - - ; E 
years, whatever. doubts. may ‘exist as to- its. correctness. must be. ceri ae 


ee eee solved 3 in favor of the title as patented.”. a eee ee he 
.-* Even’ admitting that a count of. eee juriediction, soult ore 
oes ~ evéntually: annul the decree of confirmation, declare the grant in- ~ 
valid, and. set. aside the patent, the. rejection: of McLendon’s. appli- : 


i. ‘cation. must be sustained, because. such action by the court would. NObe es 


cA : aa of. itself restore the land to entry. (Sarah V. White, : 40 L. D., 630; Cali- > 
-.. fornia and Oregon Land Company v. Hulen and Hunnicitt, 46 Li Dif 


: oe 3 : B5),, and. the Jand would not. become subject: to. entry until. after. the a : a 
~ Secretary of ‘the Interior issued an order. for -its opening. and. OTC oo: 


~  geribed the. date and manner in. which the: application therefor may. ‘ 
eee be presented to and. disposed of by. the. register’ and.receiver,.as:he i Is 
ot permitted. and. required. to.do by. the. acts. of September’ 30, 1913" (38 3 
2 State. 118) ; the Joint. Resolution. of. ‘February: 14,1920. (41 Stat., 


a 484) 5 and. the regulations issued. thereunder: which may be found i in 


43. D., 31; 46.L. D.,.32, 121; and 49 L..D., 1. 


Furthermore, it. ‘aust be: held that: Melindon’ ated | no é ‘ribhte’: 
under’ his" application, and. that. the. application could: not be: sus- 


pended. to await the restor ation of the: land. and. be: then: allowed on = < 


~ the. date on which the. land might. possibly. be opened, because’ Con- ee 


. “press ‘declared 3 in. the J oint: Resolution. of. 1920, ‘Supra, that no. person ve 


: should be ‘permitted. to.make entry. of; such. Jands on that: date. or for 


: - ee ninety. days thereafter who:had not: been: honorably. discharged from 
“the Army or Navy of the United States, after having-served therein 
2 gg ne: officer, soldier, sailor, or. marine, during” the war with Ger-— 


fi many. And that would be true: in: this: case even.if McLendon had c Hiccal 
Ss a performed the service and: received the: discharge. mentioned, for the... ~ a 
--. yeason: that, as. was, said i in 1 Robert R. ‘Biddle’s S: case. 8 (a0. L. Ds 1, i ree 


poe a syllabus)— - ce eta og ae 


The: preference right privilege woeonded: a Coidzrens, is dischargea  oliigd: oe 


~ ~ sailors, and: marines upon ‘the. ‘restoration of. withdrawn lands’ ‘is’ to. be applied i : i a 
aelee gee impartially . and aD not: ‘be: defeated sby:: the filing: of an. application: to! -make - ae - - 
entry: prior. to the. restoration, even though. the applicant, be: ‘one. of the pre- va sda he 


- ae ferred class. . . eae | gy oie | 
“0 For: thats reason, it for no # other, the e rejection of Melendon’s s ap ee 
_ » plication must he. sustained, : Po er ra er 
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But aside from all these considerations and independent o of all ‘the te 


| ae the. allowanios of entries. on . these applications, ie Pesce on pain os 


- be'sustained in every one of these cases where it appears that the. lands 20) 


" applied: for is now in ‘possession: ‘of soiie ‘other person: who 7 igin good 


oe. ~ faith asserting ownership: of. a: claim: or: right under the patent. to. oe 


a “Yorba, or “otherwise.” See ‘Atherton’ B. Fowler (96 a ‘S;, 513) 3 Lyle Ve 


_. Patterson (228. Us S.5. 211); “Gunning: ¢¢ al. On Morrison et. bale. ae 


es “D8 5 208) 5 ;and Matthews v Drummond (48 L.. D., 1). ep Pe 
oo These decisions. fully.:sustain the: ‘practice long snowed i ‘this oe 
me Department under which. it. has for many years positively: ‘and with’ ts 
| emphasis: declared that. it would not: “permit. an entry to be. made by. » a 


. one who is seeking to reap where-he lias not sown. but attempting to” 


: acquire: for himself the valuable improvements: of another thrgngh pe 


each an entry: pice oe, gee 


cv urthermore, ‘McLendon’ Ss “Applivstign can. not ie allowed: fox: the? eae 
- reason.that. the land he. has. applied, for: has not been: surveyed and. 


‘subdivided. into sections and parts.of. sections. It j is well settled. that. 


ae homesteader can not. -present. an” application. to. enter lands. until ns 


. after they. have. been. surveyed. . and opened: to entry; in the = 
prescribed: by. the laws and. regulations mentioned.above. 0 6... 
“After. this. very. full and car eful. consideration. of all. the facts nie 


: aspects of this case,. ‘and : in’ vlew. of. the. overwhelming weight, of. ~ 


authorities, this. Department i is. constrained. to hold that:the decisions 


below. were. correct, », and. for that reason the decision appealed from i is 2 oe 


rT affirmed. 


BEN ‘McLENDON. (ON PETITION). 
ie "Decided. June T 19288. 


Baumants. “Andipreanton Shonen sue oF THE INioN—Cononcissrones OF rm ‘ 
GENERAL Lanp Orrice—Homesteap Bi Enrky-—Finat PRooF—Parent.: Cas 


“Under the’ act of. September 20;. 1922, which amended® section: 2450, Revised oe 7 

= Statutes, the Seer etary. of the: Sriterior and the. Commissioner of the. General. eae 

a : ; Land Office. constitute. ‘a board with. authority to. give. equitable adjudica- : Boge 
tion in cases involving. ‘suspended entries. for, the purpose: of. determining - oe 
_’* whether patents shall issue where.a substantial compliance with the govern-— ot gee 

- ing law: ‘is shown by final proofs which: are defective because’ of, some error: — 4 - ve, 
AOL, informality: resulting from: ignorance, accident. or mistake: on ‘the part: of “ oe Pane 

| _: the entryman, tte a ee ue ee eek terre may ee 


| Houimanue, Ansuprcamton - — “3 URISDICTION APPLICATION — - Hosiesteap p Enix Pa eas 


ENTRY.» 


A mere. pending. depletion to make, a EC omestead. entry: is: not’: an. = entry.” is a 7 2 ne 
‘aa within’ the purview. of section 2450, Revised. Statutes, | as amended. ‘by. the. (eee ee 
» act oF September 20, 1922, and questions relating to its: allowance or. rejéc- coe ee 

tion do not come within: ‘the’ jurisdiction of the Board of" mae RDIS aAajudi- Aa oe 


a “cation. ) ; 
je Meee, S151" 22 vor 49-26 
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aren Bovrnanee Ansvorcanton—Homesreap Exray—Conrmacarros—Maxtoan Taxp: 


‘GRANT—ADVERSE Oram: 


“The confirmation by’ ‘the Board ‘of Equitable ‘Adjudication of satrieg’ ‘in’ ‘con- — - ae 


“flict: with ‘a ‘duly: asserted Mexicati grant, the claim: ‘under. which: has’ never’ - 


oe been extinguished, is prohibited. by. Sections: 2451: and 2457, Revised Statutes. se : 
ee 1s Bovina ApsuprcaTIon - — Soe ah aagel Enty — Junrsvror10n —Lanp — 


MEN T. 


The funetion: of, the. Board of Hquitable 4 Adjudiedtion is ao give Sauitable'c con: a Me ; : 
. sideration only to. those homestead. entries which’ have. received as. favor, | a 


‘able action: ‘by the Land ‘Department as the. law: ‘permits, . and. it ‘is not : 


i 
te c _ Within its ‘jurisdiction to” consider,' on ‘appeal: or: otherwise, cases in which eee 
a adverse’ action. amounting: ‘to. rejection: or cancellation has been taken. 4h 


_Courr Decision: CITED. AND. APPLIED. : oe 
Case of. Hawley v. Diller: (178. Us. Sy: £10), eltea and 1 applied. 


a - Eves, First: Assistant Seoretary: a ec eee eee 
- On April’ 30; 1928 (49 L. D., 548), 1 this Depaviment citectea: | the. pes 
ov homestead: application, Los. ‘Angeles 0353868, presented by Ben Mee 
ae ‘Lendon fo: tiaké honiestead. entry fora ae unsectionized tract of 
lands within the boundaries ofa confirmed and patented Mexican land 
> grant’ ‘for’ the: numerous and. very sufficient reasons fully set out in ‘its 
. decision’ of that date and the’ casé is now up for consideration on Me- 


Lendon’s ‘petition’ in which: he asks that he be permitted to appeal from 


| that: decision’ to the ‘Board’ of. Equitable. Adjudication. . This peti- 

tion ean not tbe ‘granted for the ‘reasons’ (ly that: appeals do not’ lie 

ee from the ‘decisions’ of the Secretary of the Interior to. the board. men- 

= tioned; ‘and: (2) ‘that' board ‘has’ no’ jurisdiction. in cases ‘such ag the 

; present. one’ whieh’ involves only the rejection: of a “mere © application | 
toenter, 


Several. aati of. ‘Oongreas (9 ‘Stat, B1: 10 Stat., 98; 11 Stat., 99 


3 18 Stat., 50; 19 Stat., “pad) were’ Gaed ovward! ‘and cone: a 
sections 2450 to.2457, inchisive, of the Revised Statutes. Section 2450. 
ag amended. by. the act: of. September 20, 1922: (42. Stat., 857; 49 Li. Ds... 
823), provides. that. the: Secretary of: the. Interior: and. the Commie.” = 
sioner: of the. General Land Office: shall constitute aboard and be : 
oe ‘authorized: to give “equitable adjudication in-cases: ‘involving ug ate, Be 
- ‘pended’ entries ‘of public lands” and“ suspended preemption agbme Oe te 
-. for the purpose. of determining: whether “ patents shall issue uponthe | 
~ game” in instances where.a substantial. compliance, with the-requiree 9° 
ments of the law is shown’ by: final: proofs which are defective. because. 
-» of some. error or informality therein which resulted. from i ignorance; Ce oe 
nn accident, or mistake on the: part’ of the entryman: - me see Sa 
ne he ~The application involved. in this case does oe ‘come “within: the ge: 
oo a provisions of that statute because in the first place i it 1 isa mere pending a i 
we “ application _ to. enter and is: neither’ an, “entry.” nor. a preemption ~ co 
7 - claim: and has not been suspended. and for the. further 1 reason a thet the 
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oe ae does: not. embrace “ public land” as was. clearly shown. in i 


* -. the decision. complained: of:.; Aare See 
A mere filing or application: sich ‘as ‘the-o one es which McLendon a 





cre aa claims does not ‘become;and,can not: be said to-be-an:“‘ entry.” until == 
.... after it has been approvingly accepted: in the ‘proper: United Stategsnc he. 
a oi Tand: office. and the register has formally endorsed thereon a certificate, oe 
+ of the allowance thereof; and even then it would not become such an hea 
entry as is: confirmable: by the: board: to. ‘which: this ‘applicant now os os ee 
_-. seeks to appeal because the statute. refers: only to entries under which = 
"defective. final: ‘proofs. have. been offered. and final certificates have 
been issued. after there has. been Qi substantial compliance with the = 


“requirements. of. the. laws. under. which the entri 1eS.. were allowed and a oy 
* alle “necessary: payments thereunder have: been. made; or, In’ other. - i | 
| words; as was said by former: Acting ‘Secretary Chandler with the 


a2 approval: of the Attorney General’ in ‘the cases of Ja ames. H. Taylor. if 


(9 L. D., 230, 231), and Elizabeth Richter (25 L.D., 1, 2), the ~.- 
e province of the Board of Equitable Adjudication ‘ “ig ‘confined toen- °: 
tries so far complete in themselves, that, when the defects on which | 


| they 2 are: submitted have ‘been cured: d by it its B Helton, they isa at’ once ea, 
| to patent.” 9: ae ees | ea 
‘But éven it an. entry had téan “allowed 4 in nee case ana final | isok 


ua had been made and’ a “final certificate. ‘had: ‘issued thereunder and. no 


bs other fact stood in the way of its confirmation: the: Board of Equita- : | 
ble Adjudication’ could ‘not confirm It because’ as will’ be’seen “from 


‘the: decision complained: of these : lands’ are held: under the adverse | 


2 claims: of other persons: ‘and section: 9451; Revised: Statutes, expressly | i 


-. déclares that such confirmations: must. be: made’ without. ‘prejudice to. _ 


ithe rights of: conflicting claims, and’ section: D457 prohibits confirma: Sas E 


-Lion in all cases where the rights of. any other claimant: or: ‘preemptor. at 
are: prejudiced,’ or where there is ‘an adverse claim: ‘This rule has 


“been long and strictly: enforced: as will be: seen: from: ‘MeCarthy 9 v. on . 


Darcy. (1: L.D., 78); ‘and: Walker’ ‘D. “Snider: (16 L. D.; 524). 


Again itis well settled that: the Board of’ Equitable ‘Adjudication : a = a 


Her has: No jurisdiction | in this’ ease; either by appeal: or otherwise; for 
‘the: further reason that it was’ ‘instituted to: give equitable: considera- oe 
~ ~ ‘tion 3 in’ ‘only those classes of: cases: which have: received as: favorable : a “> 
 & consideration by the Land Department asthe law will permit, and . 7 ae 


it was not given jurisdiction: over ‘cases where: advers se action’ amount- - 


= ing to a eleese? or. cancellation had been: taken by. ‘the: Commis- . ee ae 


ro : | This sonéliision 3 is ‘fully sustained “by. the: Supréins Court 3 In tha ¢ case ee Pie 
5 20 Hawley y. Diller’ (178: Us'S.; 476,. '494),° where it’ was held, as. 


7 -'gtated in the syllabus, that the statutes: mentioned’ above ‘must be ae 


a - ao construed ¢ and ‘held! to apply ee a to decisions of the land: office ae wo a - 


7 _, 564. - i _ DECISIONS. RELATING TO THE } PUBLIC LANDS, ven, eee 


ie “> ligtataing irregular entries, nd: not. to decisions: ‘rejecting or: wi - = 
-  eelling such entries under the general. authority conferred poo One. 


one Band Department in respect to the: public: Jands.? 20 ees wae, 
ouch ee Dhese ‘considerations : fully: hon ‘that’ the “petition mentioned re 
ae eae be. and. it is ease denied." ee 





STATE. OF. ‘WYOMING. Vi: _FRY AND DOYLE. ans 
Decided. Apri 30, 1928. : 2 


-_* On AND. “Gis ‘Lanps—Posexctina™ ‘Prniat—Scrio01. , Lanier 


|" DEMNITY—-PREFERENCE Ricur. 


A ‘State, not being included’ among. the parties ‘énumerated | in the enabling a } 


S Syee ‘clause of the. act of February 25, 1920, is ‘disqualified | to’ take a: per ao 


. i _ mit under. any. section of. the act}. consequently. it is not entitled: to the oo 
“exercise of the preference right to:an_ oil, and gas. permit accorded by sec- ee es 


eo tion 20 of that act, inasmuch .as that section ‘contemplated that the right ee | 


ee should be exerciséd ‘only. by, one. ones to take, a Bo 


= | Finney, First Assistant Secretary: 


The: State of. Wyoming, by. the. ‘Commissioner. of Public ands,’ 
: has’ appealed from the decision of the Commissioner of the General _ 


~. Land Office. rejecting the | State’s. application. for. permit under gee 


peokicn. 20 of the leasing act. of F ‘ebruary 25, 1920. (As pe » 487)... 
The records. disclose the. following. factsti.8 2, 


On June 30, 1921,.W. B. Fry and.C. F. Doyle filed an. caliwiee a 


| ae the. Douglas. land office, Wyoming, for a: “permit. under section 13 . 


oe | . of. the leasing act. ~The. application. included - the Nw. 4 SW.. 4, ge 
ae See. 2, T. 84 N., BR. BA W.., 6th P.M. Permit. has. heretofore. issued. 


: ‘upon: ‘the remaining available lands s applied for and the application | | 
_ stands. suspended | as to this tract. 


“~The NW. 4 SW. 4. Sec. 2, was oy by. a. State: of Wyoming - ss 
ey ander. an. ‘indemnity. school selection filed. December 15, 1909. This = | 


-otract. was included in.a ‘petroleum. withdrawal by Executive Order 
ees OF anuary. 30, 1911, and, on. December 6, 1915, the. State. consented — eee 
oh 9: the. ‘reservation. of the oil and gas. to. the United. ‘States. under the... | 
act of J uly. 17,1914 (38: Stat., 509). The. selection was. completed: by een | 


| the filing ofa certificate. of. nonincumbrance. of the base land. on ~ ae o 


rae May. 8, 1918, and the selection was. approved. subject, to ‘the, fore- 4 —O . 


oo : going imineral: reservation on J: anuary. 29,1919... ee eee 
.* Pursuant: to. directions from. the. Commissioner. of ‘the. Ceca re 


- | ea Office in a decision. dated. ‘September. 11, 1922, the: applicants, ; - : 
3 Fry. and. Doyle, served notice of ‘their application and. a warning. 0. 


- to exercise any preference. right. upon the Commissioner. of. Public 


— Jands for.the State of Wyoming.. On October 25, 1922, that. officer | 
ee, filed. an: application for a permit: under section: 20. ofthe Teasing. act 


ra as. s agent 1 for the State of Wyoming in response to this 1 notice.. 





a a 

















oe a does:in developing granted: lands. 
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ine a. ‘decision: éf: ae anuary 25, 1993, ‘the: Commissioner, of the. ; dean” : * aD eo 
ee Fond: Office revoked his action: of: September. 11, 1922, and. rejected © ee ve 
. "the: State’ S ‘application,. holding. that: the. State was. not entitled, to Bh bepehge 
as ‘permit: under, section 20-of the: leasing act. ne ee ee 
The State contends that. it.is.a patentee. within ‘the. meaning. foe o ag 
a sedtion 20 of, the act.and that. there.is nothing in.the section’'which » 
~ deprives. the: State of. the: preference: right. to, a permit: accorded. Sete 
_. therein.” ‘The State proposes, if. granted: a. permit, to. develop: the — ae 
: ~ Tand: ‘by: operating agreements with: corporations and. individuals aS aa 


“The section of. the act.on which:the splint felis 9 was. ssinteraated: a ase 


Hf: ey the Department: in:the case of. Ciarles. R. Haut sa Le D.; 588, a cone 


ee aueth as: follows sii. ven 8 es ee 


filed oe ~ section: 20: is: one of: the. rélief; or: ‘yeinedial. Gectious: of the nee ee : eo 


> Bet, which. provide methods: for. protecting the prior; equitable claims of ‘those - 


2 te-whom a preference right to ‘prospecting permits and: leases is. thereby, accorded. Cee, ee 
ee ~ Said. section 20 was manifestly designed to,recognize the equities only: of persons, eS 
...\.. who had gone upon: the: public. domain. and made agricultural entries upon thé», 

eo theory. and | under the belief that ‘they. would: obtain. unrestricted title to’ y tele oa eae | 


Goo : : lands,” 


The. wientiagia ind spirit of this: section: oft the aie leony indicate ee 


: . ‘3 : that the right. conferred 3 in recognition of equities’ of: nonmineral en-: 7 : : ee | 
= trymen is’ one of preferment—a ‘preference. right. to'a permit over 








others. who may make application: ‘for a permit 


vith: respect to the. : a fats 


“ He : ~ Yeserved deposits of oil. ‘and gas: underlying their: Jand:" To: exercise . = a ] 
a préference. therefore t the entryman or e Patents must. t be qualified: nd (ge eke 


toy : take a.permit. 


eis The: enacting laiise: of de edaae: age: euinerates. ie parties.- 7 oa 6 
- enititled: to acquire interests in the mineral deposits Pureyant to said ee 


: - act ‘in.the following. language: 


ws See ee les ee * deposits: ‘of coal, phewhates4 ‘soatam, “tL ‘oll shale, or ‘gas; and Tanas--? | 
aes -- eontaining such deposits owned by the United States *- “shall be: subject 
“-* "to: disposition in the form'and manner’ provided by this. act to citizens of the == 
‘United States or to’an association of, such persons, or to any corporation or- 
- ‘gartized under the laws of the. ‘United States. or of any State or orrtory ye 


pee - thereof, and in the case’ ‘of. coal,, oil, _oil shale, or gas, to. municipalities. _ 


Congress having expressly named the. parties who shall be. eligible ve 


ar “to: acquire. interests under ‘the act must be presumed. to have excluded 


--all-others under the maxim: ‘of. construction. Bee iy apressio. unius:est 


a ewclusio alterius.” ‘A State is not among. the enumerated parties and... 


must therefore be regarded. as: “Gisquslified 1 to take. a A permit. uuader, a 
- any section: of the leasing act. 7 


_- The Department has uniformly: constr iad ecclian! 20 of the. leasing. = - se 3 
ane act to confer a preference: right. only. upon: parties: qualified totakea © ee 
ve Pe poiene John, B. 2-0 Bourke; 8 L et a8), and Leo, Q- la Blame see 


Ak L. D., 1 B28: 


_ cue | "DECISIONS: RELATING ‘TO THY PUBLIC LANDS: peu “Lvons oe 


‘wMor’ tous it appear: ‘on: n- principle: that. a. State should: oe a “pret ; : oe 
Ms ea er ence: right to:a permit; assuming ‘that: its laws: would. enable it- to. oy ie 
Be develop the ‘land ‘in. accordance with. the. leasing: act. ‘The equities ae 


Rare of a State which made its: selection : “prior: to: withdrawal. of Jands: — cae 


— .»,for‘oil-or: gas, and subsequently: was required: to consent to areserva- i 


tion. of their: deposits: tothe United | States, ‘are not.éomparable: to: ae 


| . those ‘of: an’ agricultural: ‘entryman when the provisions of: section: 35. — ie oe : | 
of ‘the. leasing act: are<considered,’ as ‘Congress, i in: that section, con=; 


-" ferredupon the ‘State a substantial interest in ‘the-moneys: received. ae 


from: all bonuses, royalties. and’ rentals’ derived. under the act from: aes ae 
Ses ~ darids: or deposits located: within: their. boundaries. Pe Ue 
Phe Department: recognizes, however, ‘the aes ofa: plirchieaar os 

| eeoin a State under the foregoing conditions; and awards sucha: 


transferee a. preference ; right. toa. permit, 46 qualified, whenever “> 
Tae the: selection: was: ‘completed ‘and. transferred. ‘prior to” January - es ne 
a? ; _ 1918. “Miller and’ Lux: Ine: vo. “How; on: ‘rehearing (49 L. D., LIT): 3 

Phe i tn Such, a ‘situation - is not. shown, ‘by. the record i int a thie case now under IO See 


ay consideration. ee mee ee 
Cm eee: records. alee that the State has | “never | "paid the: > fing BO. Alby 
ce a 2 fee, prescribed. by,. the acts. uae : ic a go 
oy The. Department. is. Shout puke t to. issue , a permis ¢ or. ease pes ws 
. to. a State, under the act, ot: February 25, 1920,. and finds no, error cae ee 


| An the action.of.the. Commissioner. j in rejecting its application. 


The-.decision. appealed. from, is" hereby. affirmed, the -case siicaed ste a 


~ and the. ‘records. returned. to. the. General Land Office for further _ 5 he 


oe . 2 action on the spplicniian ¢ of ek and pepcaee — eS 





are RESTORATION. ‘70 ENTRY OF LANDS ‘WITHIN THE - Yoninn, - ae 


OREGON AND CALIFORNIA RAILROAD | AND coos. BAY haat a 


a4 ROAD. GRANTS. ; 
oe eo “Reovtarions, 


-{eirewar No. 802.) 


- Duranratent OF THE: dé Temtron & a rs : | 
GENERAL Lanp Gren, ii oe, 3 coe a 
Washington D. Oy cag. 2) 1983, gee 


: ies The ee ees OF: One AND SALE, 05s 
_ Oxecox AND CaLmornt4 Ramroap snp * ae . 
-.Coos Bay Wacon: Rosp. Grant Laps, 


ae Reorss anp RECEIVERS, 


-Unrrep Srarzs Lanp’ ee eet Bes Ge 
eu -PorTLAND, Rosrpure, AND: LAKEVIEW) Qusaon: on eee © 
“The - act. -approved. June 9, 1916. (39° Stat., .218),: eotesteda in. the. 


oe = United States the bite 1 to 0 what are ¢ known 3 as the ores & California a : 2 e 


sto’ the: OFegon. & California "Railroad Co: ‘and Cdos Bay Wagon Redd | ie 
cs Co., ‘approved ‘June 4, “1920. (4 Stat., us 58), extends’ the preferred eee 
i right of. homestead. entry ‘under’ section: i of. the act of June 9, 1916, 


soe Ske 


> of lands classified” ‘as. s agricultural, Rot: exebeding; ‘t60. acres’ ‘to. ‘each 


2 Oy ee "DECISIONS ‘RELATING TO. THE PUBLIC LANDS. Ae BORE ee 


ie Railroad fant ands: ‘teqiired that auch lands; after ‘Sbninatigh. Ona ee 
edit the field, be classified as class 15. power: “site: lands; ‘class. Di ‘timber= ee ee 
2 ae lands; class 3, agriculture al lands; * pr ovided' for the reser wation;: sub. fe 
— ject to additional’ legislation, of lands of class 1; extended: prefer nibs 0 eee 
oe rights of entry to ‘qualified: persons.’ *who since Dedember 1) 1918y:res* | ke 
ated sided ‘on lands ‘of classes 2 and 3, under’ the conditions: thevéin’ pre: ee 
 Seribeds'and’ authorized the restor ation of lands of class 3 under the = 
ee peng provisions’ “of the ‘homestéad laws: ‘as modified’ by. said act. 0. 
Jo. The lands commonly’ known. as the Coos. Bay Wagon Road grants. 0) 
Pee Situated i in the counties of Coos and Douglas, i in the ‘State of. Oregon, oe 
shave been reconveyed to ‘the ‘United’ States under. the provisions OE ee 
- the act of February. 26, 1919. (40° Stat., 1179), and’ are subject;to | 
: disposition under the’ provisions . of: ‘said act, section, 3 of: which. eS 
~ requires that said lands shall be classified. and ‘disposed of in ‘the | Mhani- $02 os 
“mer provided! by the aforesaid act of Tune 9; 1916, (39. Stat., 218); aia 


petson, under terms. and conditions therein: Fecited. “The. act. Fegu Mt 


Peo ea i BI A een e. 


‘sand the preférence right. of ‘purchase or entry under section 3 of the ce 


act of February 26, 1919, to lands of class 1, withdrawn as power : sites, 
| Hous J oint Resolution 30 ), approved Ji anuary 21, 1922. (42, Stat., 358), as 


“tia5 


seilorg, and marines ‘of the World War, ‘upon the x restoration to entry” TE 


= of public. lands.” 


“Pursuant: to the W anthhity a ihe acts, it j is : Sirdehaa ‘hat ‘ali ‘each ‘ SA 
lands of class 3 déscribed 3 in the’ attached list, 1 and all surveyed. lands’ 


ae eae es 


A: oF any class, to which a 1 preference right of. homestead ee attached 3 


oy 1916 (39 Stat., 918), F ebruary 26, 1919 (49. Stat., 1179), ‘or. ae 4, ee ae 
inea ae 1920. (41 ‘Stat., 758), whether. ‘included’ In. cl list ‘or. “otherwise, ee es 
situated: in’ “hie. Portland, ‘Roseburg, ‘and: Lakeview, Oreg.; Jando Ges 
ae districts, be restored to. entry and: settlement, ‘under: the. general re 
_ ©. provisions of the ‘homestead laws as” ‘modified by. said. acts; and =. 
ee e subject to. the. preference. rights. conferred | ‘upon: officers, soldiers, gee 
ie _. sailors, and marines. by’ H. J.R. 30, ‘approved. January 21, 1922 (42 2 “as 
Stat, B58), i in the manner hereinafter. indicated and not otherwise. fear 
Ae Tf the settlers on: lands. of. class, ge shall not avail themselves of ‘the ee 
ae preferences to. “which they are: ‘entitled, the lands. affected, thereby: aa 
See shall. not, be otherwise subject to disposition hereunder. Jt is further oe aie 2 


ea | "DECISIONS RELATING [0 THE. PUBLIC. LANDS, ‘ton oo 


 dindetad. in, n conformity ‘with: the acts ‘approved: Waiesoey 26, a ; 
— 401 Stat. ‘1179),. and June 4. 1920 (41 Stat, Ve 58), that lands classified 


as. ‘agricultural, or. as. valuable for power ‘sites, within: the limits ‘of ee 
the Coos Bay. Wagon Road grant, be. subject to: purchase. by. persons 5a Ha 
ae being. citizens of the United. States, : continuously | leased such 
“ands from, the Southern Oregon Co., fora period of not: less thani0 | 
_ years prior. to: February. 96, 1919, or “who. under - lease from: said oe 
_ company cultivated and placed valuable improvements Upon any. of is Fore 


said lands.. 


" Szction 1, esas, OF. Wom ‘AND  Penaen ie ee - z ee 
To avoid repetition, and for. a ‘full understanding thereof, the follow- eo 
ing» “words - and. terms, as hereinafter - employed, cutiless otherwise — ane : 


indicated by the context, ‘shall be construed. to mean : 


| a : “General law.”: Section 2289, ‘Revised Statutes, as amended and ro 
ne, < “as. modified by. the act of: June 9, 1916. (39, Stat., 218). cee 
“The : proviso ” ae : The proviso: to section 5 of. the act. of a une 9, 1916 a 


(39. Stat., 218),. as “amended and extended by. the. -acts of February , 


26, 1919. (40. Stat., 1179),. and. June 4, 1990. (Al Stat., 758), confer- a 


Oe ring preference. rights to: make homestead entries, under. the ‘condi- on 


: tions, and limitations. therein provided, “upon qualified, persons, -who | 


pe 


| - Railroad and Cobe Bay. Wagon’ ‘Road. lands. 


Ke J.R. 30: : House J oint. Resolution. No. 30, copied J ays | 


i 21, 1922 (42 ‘Stat. 858), giving to. ‘echaraed, soldiers, gealors, and | 


| inarines a, preferred right: of entry. , | =: 
- Minor soldier”: A. person ‘ander: 21 years: ‘of age at ‘the. date of | 


 @xeckting’ his. ‘homestead’ application, who ‘served. in. the. “Army, Pe 
“Navy, or Marine: Corps of the United: States during ‘the. war with 


= Germany 4 and, who ‘was honorably. discharged or separated from such 


Service, or was. placed i in the Regualr Army. or Navy Reserve, and 


who: did not: refuse to perform such: service or to. wear the. uniform 7 


_ thereof. See eighth section. of the. act approved | August’ 31, 1918 ae 


*“Seplaidbes 3B, “1918 (40 ‘Stat., 960) 3 “departmental regulations ‘under c sot . 
_ gaid section 8, as so_ amended, of October 9, 1918, ‘Circular 622 as eg 


L. D.,'451) ; and H. JER, 30. 


2 “« Application *: AS ‘Homeatesd” Slices: nde ‘section : 9089, ge? ae 
Revised’ Statutes, as amended, modified, and extended. by. the: acts a a 
“ ppptoved June 9, 1916. (39° Stat., 218), ‘February. 26, 1919 (40 Stat. - oe, 
1179); and June. 4, 1920. (41. Stat., 758), on the: usual. form, ‘and. ac- a vio 

"companied by all. payments required; ‘whether. under ‘the ‘gerieral aa Te 
~ law, the proviso, #. J. R. 30, Or. by" 2. minor, soldier, there: must yess : " 
be. included. therein ‘or be attached thereto a sworn: statement: exe. ba 


we - = ~ ented. before an \ officer authorized to administer: oaths 3 in 1 such, Bae a * i“ 


, — Army. or Navy 





oo ey re 2 DECISIONS RELATING TO. THE PUBLIC: LANDS., er 569 ae: 


oe setting, forth all the facts essential to the allowance of such applica ne as 
ne tion... hee Sle | eee ee 
Be A oan ‘Declaratory. statement: ”, A declination. ae oath, ‘scsompanied er ae 
a the. proper payments, .by:.a person. entitled -to-exercise the Tight, Catt 
that he. intends to enter. the described tract. of land under the. IOs. fs 
: _. yisions_ of the. homestead - laws. | “Under - sections. 2304, 9807} amd: PS 
2809, Revised Statutes, ‘as. amended, an officer, ‘soldier, sailor,.seae 
© man, « or marine, who served for not: Tess than 90. days in the. ‘United ey 
States. Army.or Navy during. the Civil ‘War, the. Spanish- American: oe Oa 
_. War, or: ‘the. Philippine insurrection, and., who was honorably digs 
: . charged, and. if he be dead, his widow. if unmarried, and in case of ©... 
_- ~~ her death. or. remarriage, his minor. orphan children, by. guardian duly. : ae 
a “appointed, may file such a declar ‘atory. statement, either in. person On re 
by agent, -and-under the. ‘provisions of the act: of February.25, 1919. ee te 
oe. (40 States 1161), the. officers, soldiers, and ‘nurses. of. the. Army, and es, 
| - sailors, s seamen, marines, nurses, and: officers. of. the Navy. and Marine Tiled ea 
Corps of the United States, who served for more than 90 daysinthe == 
| y in connection with the Mexican: ‘border Operations,.or. 0 
ee during. the war with Germany. and its allies, may file such declaratory oa 
~ statements. in person, : bud ,not by agent. Particular. attention.is 9 





bas 


| directed . to the fact. ‘that. the. preference rights. conferred. by. the - | 
-. proviso and. by. H. a R. 80,,.can- not, -be. supported by declaratory oe 
. statements, but, must be protected or. exercised through. homestead. oe 
applications. ‘Such. declaratory. statements. should, therefore, not-be 
filed. until the land becomes subject. to disposition under the general a 
‘ law. 


The Sie “ officers, Hate Sy ‘gailoze, and aes as. samployed. | 


: a ide R. 30, are generic. terms, and. embrace privates,-seamen,, nurses, ne 
~ and all other ‘persons, male or female,. who by enlistment or other- 
“wise were regularly enrolled in the Army, Navy, or. Marine Corps.of: - 
ee the ‘United States, and who, ‘could not: -yoluntarily.. terminate, ‘such a 
“.- service, but does not: include civilian employecs,. or. officers, mursesyor ©, 
ae members of other organizations. not so enrolled in the. Army: or: Navy. oS 
Suc. 2. Payments. Requirep wirn Aw. ‘CLAssEg. oF APPLICA- 0° - 
gions AND. Decuaratory. SraremEnts.—(a). Applications. A, fe) te 
. 2 | of $5, if the’ area be. less: than 8i acres; and $10, if 81 acres or. more; ue . - 7 
commissions at the rate of 3 per cent on lands at $2.50 ‘perAacre, Ora: 
flat rate. of 74 cents per acre, and in addition. thereto 50 cents per: were — ea cae ee 
-.. for the area embraced in the application, a as s first installment of: ‘the. Br Gee 
ket purchase price of the land, must be paid. -- ees ee ea oe 
“ae (0) Declaratory statements. —There musts accompany. a ja declavatory: Pee ade 
ee statement; which. may be filed after the land becomes subject to. dispo- Pee 
sition under the general law,. a filing fee of $3 and asum equivalentto = 
pO BO: cents. per acre for, the. area. ‘included. i in: such statement, and ifan 4 
on entry, is made : PUTRUane to. such, statement, the fee and commissions ae 
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a ‘pedateed- with other’ applications! mist: bg paid: aiid ‘the® moneys je des 7 : 
.- posited with the declaratory. statement as the first installment of ae. ee 
purchase price: will be applied. ake ee eg 
Sug. 8) Exucurion “AND! Pussbiveatrow ‘OF’ “Aperreaniong” “AND 7 
an as Bric anarony: SraremEnts.—(a)' “Any application, except that. by Gee 
minor soldier, must'be sworn to by the applicant before the register = 
or receiver of the: United States land office-for the: district j in’ “whith” Ore | 
' . the land is ‘situated; or before a ‘United States « commissioner, or judge, ee 
~ orclerk; of a court of record ‘in the county or Jand: district in which'the — 7 
: ~ Jand is. situated,’ or’ if, ‘because | of geographic or. topographic ‘condi: Be es 
— tions, there is:a qualified officer nearer or more accessible to the land |. 
- Involved; -but outside-the: county. and ‘land '‘distiict, the affidavit: may er 
be taken. before such “officer. “After an ‘application ' has‘ been so. 
.2 exécuted: it may be presented to the’ register or receiver of the- proper’ eae 
land. ,office-in: ‘person,’ by mail, or: ‘otherwise. No Bote shall have ae 
ae bude more than one application.” er aes 
5) ae mes by’ Declaratory statements filed 3 in’ ‘person ‘thust Be cdecitied betbie Hoe 
_ ... .one of the Officers and may. be filed inthe manner indicated’ for ‘the. <_ 
execution and filing of. applications.* “Where ‘filed. by an agent a sol! | 
-  dier may ‘execute the’ power of ‘attorney ‘before’ any officer of the - ae 
. United’ States having’ a seal and’ authority to administer oaths, but.the 
7 -agent’s: affidavit: must be executed before one ‘of the ‘foregoing. officers. oe 
oo SE Ce) A. minor soldier:tnay execute’ his application before any ‘officer’. a 
... . authorized under the laws of the’State' of Oregon.to administer oaths, 
eae: Among those: qualified | may be mentioned. notaries public or clerks of =~ 
courts of record in the United’ States and diplomatic or cconsulat on 
officers of the United States: “In connection with the applications Ce 
of minor: ‘soldiers,’ particular’ attention’ is. invited to the limitations. / 
‘and’ conditions attaching to entries made thereunder by joint resolu: 
el tion approved September’ 13,.1918- (40. Stat., le and i departinenital aes 
aie | regulations; Circular 622 (46 L.'D.; 451)?" ae 
7 Smee 4% PREFERENCE. Ricuts: Unt THE 'Pitoviso. (4) Piling 
Par application. —An application for a ‘preference right of homestead 
entry” under’ the ‘proviso’.for either revested’ Oregon &: California nas 
. . Railroad Jands or Coos. Bay Wagon Road grant. lands must be filedat =~ 


~ 


the land office i ‘in: which. the land is situated, on’ ‘or after 9'0 Glock, a. o 4 


; ~~ standard: time, June. 1; -and. prior ‘to 4.30. p. mn. ‘standard time, J une- ae 
“+ 9) 80,°1998,. and unless 80. filed’ all — under: “the: proviso! will be» Agee 
2 forfeited. ve a 
ee | b) Sind iad The prior exercise ‘of ‘the homestand: dvight ge Oca 

ee by any such: applicant will be no bar to. entry, but ‘with this exception ere: 
such person must make the same showing required of other applicants | 5 
~ ‘under the general law. A: person entitled'to a preference right under! > 
noes thie proviso may” enter’ lands- of” any class; but entries for lands = 
Cae of class 1 ‘aha be subject to the ‘provisions: ‘of section 2 of the act ee eed 


aT a ee os : 
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Past 


of. 


‘Ste 4, 1920 (44 Stati, 758). The: exercise bt tha: right 3 in: any: case is. 2 ee 
“Himited to''the’ quitter: section: upon: -which such person: has resided. ee 
He can not; ‘therefore, ‘embrace in his application Tands‘of more than ee ne 
one quarter’ séction. ‘Ifthe quarter section tipen. which. he has resided: ie 
_ Contains’ no more than 1,200,000: feet; board’ measure,’ of: timber’ he’ Coe a 
i nue enter’ the entire’ ‘quarter ‘Seétion: “He‘can not’ select: therefrom soles 
~ the desirable: subdivisions’ and: ‘leave unénitered any: ‘portion’ thereof. 
TF such: quarter: section’ ‘contains® more’ than’ ‘1; 200: 000% ‘feet, ‘board’ - ay : : 
_ measure, of timber, the right” is’ ‘limited to the tract ‘or lot or! ‘lots he ae 
. containing’ approximately 40'acres' upon which’ the principal ; improve- Cis, es 

: : _mentsof the settler are’ ‘situated, and he: may ‘enter’ no-more: ‘He must Yee 

~ file-with ‘his: application’ to-enter, and niake 2 ‘part’ thereof, ‘his sworn wee i ed 
| : «statement: showing that: ‘since ‘December 1; 1913; he has: ‘residéd | On the: 0 
tract’ applied ’ ‘for at least: seven’ ‘months’ i in each year, and that: he has hae | 
. = improved the land, ‘and has devoted ‘some ‘portion thereof to‘agti= 
~ cultural use; “and he. must . describe. such. improvements: and: indicate the 


ra 


such’ agricultural use ‘and the’ area: so” affected; and where thé entry is. . 


sought for’ land’ containing: more’ ‘than’ 1,200, 000: feet, board measure; = 

_ of<timber-on- ‘the quarter’ section ' ‘hie’ must. show that. his principal , 
improvements | ‘are: ‘situated on’ ‘the. tract or lot or ‘lots’ containing. - oe 

approximately 40: acres. ‘applied ‘for. "While a. preférence-right ' settler 


under the proviso must: ‘protect his rights. by: an ‘application to. enter, 2 . 
“and not by. filing a declaratory: statement, he‘ ‘may, if otlierwise | he 


(39 Stat.; 671), and’ the acts’ approved J uly. 28, 1917 (40. Stat., 248); 


‘October. 6, 1917" (40 Stat.,; 391), December 20, 1917, (40, Stat., 430), 2 vee 


“ and March’ 8, 1918 (40. ‘Stat., 440). 


(ey: Disposition of application. x pplioations’ ‘ander ‘the: proviso : 
will: be examined and ‘acted upon. by the ‘register and receiver as. 
soon after their ‘receipt’ as may be. They will ‘be allowed, rejected, | 
or suspended,’ as the ‘facts : ‘may ‘warrant. * An application’ ‘meeting a 
| Sait the’ requirements | herein: will ‘be. allowed. An application Inateri- 
eee ally: ‘defective in. substance, or. not. accompanied by: ‘proper payments,. Dine | 
‘or for unsurveyed: lands, or-for lands the title to°which ‘is covered = 
by: an ‘outstanding contract, will be rejected: “An application ae- 
Bae by the proper ‘payments and ‘the showing entitling*the =. 
person: filing. it toa preference: right, will be: suspended if the land or ae 
embraced. therein’ has: not’ been’ classified, or the: title t thereto, Is’ in ae: 


Ree or is in’ process: ‘of’ adjudication. - 


2 


(da): Final proof. After entry, a preference. right « dlsimant. wader: o _ or 
Pie Proviso. must comply with the Jaw in’ ‘the manner required ‘of’ See 
> other entrymen, but he may submit: proof: at. any time: when he;i is g eg oe 


able’ to show that. hei is ' enititled to final cigs 


 antitled thereto; and he‘ has entered the military \ or hayal service of . ae 
the United States, avail ‘himself of ‘the applicable. privileges: con= | ae. 
ferred’ by chapter’ 420, joint’ ‘resolution | approved. August’ ‘29, 1916 | 
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“So: Bi “Pravmenon. Rueurs Unpee He ne R. 30-2tay"2 Uriits, =a ‘ 


ee To. avoid confusion in. the disposition. of the. ‘applications, and. to. ies 
es ie provide. equal. opportunity;,. as. far as may, be, the lands of clas 8 
Coa _ affected hereby have been. arranged. into units. of: approximately. eee ie 
oe “2'460,: 120, .80, and 40. acres, respectively,and all persons, excepting ee 
coe those asserting preference. rights under: the. proviso, shall, -prior to; iy 3. 
duly 2, 1928, observe. such units in. filing, their applications to.enter. 
. “Ng. person will be: allowed. to: embrace: in. his application the lands. - 
- in more than one unit, nor leaye unentered any portion of the unit = > 
aoe _ invaded. A. person who, under the law, must, restrict his. applica: - 
tion to Jess than 160 acres, Or who. desires: to. enter a. less quantity, et 
ok - muust select: a unit. conforming i in area, to. his. qualifications or desires. | — 
On and after. 90 clock a. ™., standard: time,. July 2,.1923, any. lands " 
Po Of. class three. restored hereunder. may be. entered in. ‘the. form au- 
7 thorized by. the. homestead Jaws, without reference to. the units: te 
S designated. herein... a ce 
Si oe CO Presentation of applications: Any person, qualified ae a es 
ae - gener: al law, and. whois. entitled to exercise . the. preference. right 
oe conferred by: H. J. R. 30, ‘may, on and after.9.0 clock’a. m. , standard, © 
oe time,: June 11, 1923, execute and present. his application to the local 
office for the district 3 in which the land: applied. for.is situated. Such. | 
on xpplication will. be subject. to the rights of the. preferred claimants Poe 
ee under; the proviso ; and section. 11. hereof. | ata gee 
= .(e): Showing. required. —Any. person, seeking, to aye himéelt of the i 
2 specel privileges conferred by H.-J. R. 30.must show, either-as a 
—. part of his application, or. by. an. accompanying. statement sworn to 
-. ‘before an: officer qualified. to. execute. homestead ‘applications here- 
are under, that. he’ served in. the. United’ States “Army, Navy, or Marine 
Corps on. and after April 6, 1917,. and. prior. to. March 3, 1991: He. 

.. Maust. give, the approximate period of. service, and name the. unit: or 

; ake units, in which such s2rvice.was performed, and that « on. (stating date), 
he was honorably separated or discharged from suchservice, orplaced, _ 
in the Regular Army or Navy. Reserve, and that he did not refuse to. 

_-» perform such. service or to wear the uniform thereof. He should 
oe oe attach to. his application. a copy. of his honorable discharge or sepa-' 
ee ration, or: ‘the order placing him in the Regular, Army. or Navy = | 
ae oe Reserve, as. the case may. be, certified as correct, by an officer with a. 
san ie seal, but he. will not: ‘be required to file. the: original order of discharge _ a 
or transfer. If he has lost his discharge: or is otherwise unable to =” 
: secure a. copy thereof, he must, in, a: verified. statement, explain fully - wore 
“. why. such copy was not. furnished, A.minor soldier must show, in. sea? 
_-) addition to the above, that he-was under 21 ‘years of age at the date noe 
'” of the execution. of his. application.’ | de i 
Bn oe (ad) Disposition of applications. Ale applications pregentea ieee ae 
, under received by the Tegister.. and. receiver on and. after. ag o ‘o’clock:. eee 


13 P “?, 
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re re m:: -staiidard tine, J une ody 1923, aiid prior 6 4, 30. pe mM; eee : 
oa time, ‘June 30, 19293, ‘shall: ‘be treated’ as’ filed” simultancously; and™!) 


Shee where there is no: ‘conflict such application, if in. proper form’ and ~_ oe 
ye accompanied. by the: required payments, will ‘be: allowed, on‘ SJ tly’ Oy et 
1928. “Tf such applications conflict in whole or in part, ‘the rights. af ae 
-. the- -respective applicants: will be: determined by a public: drawing, Pie See oh 


“to be conducted under the: supervision of the superintendent of sale, , pas 


vs at the United States Jand offices in which the land is situatéd, begin- 


= s ning” at 10: ‘0° clock'a. “mlh., ‘on J uly’ Bs “1998, at. the Portland and. Lake- ; - 2 a 
ee view: land. offices, and’ on July 6; 1928, ae the Roseburg land office, == 


ae ‘The names of the persons ‘who: presented the'conflicting applications _ me oe 
ae will be written on ecards, and these cards. shall be. placed i in envelopes Te oe 
upon which ‘there © are no distinctive or’ identifying marks.’ The - 


hae envelopes shall be thovodghly and | impartially’ mixed, and after being : ce? ; 


. | As the enivelapee’ are ‘drawn, ‘the: cards shall’ be comioved: and: a 


a bered, beginning ‘with’ No. 1 and ‘fastened to the application: of the . : fe 
_ proper persons, which shall: be: the: order 3 in which the applications. a 


: ‘shall be acted upon ‘and disposed of. If an application can not be | 
7” allowed, for any part: of the land. applied for, it shall be ejected. pace 


eee, 


: the applicant shall be allowed 30 0 days from redaipt ‘of Hoties in = 
which to notify the: register and. receiver what disposition to make 
| thereof; : daring. such time. he any. Tequest that. his application be af oo 


sont ‘or. that it i ‘ejected as. to. ‘all the land. ipplied’ fore ‘or he 


‘Sp may apply to. have the application amended to. ‘include other lands 


which are subject to’ entry, and to. inclusion i in his application,. pro- . _ oe 


- vided’ he is the prior applicant. Tf an applicant fails. to. notify. the . : 
| register ‘and receiver what disposition to make of the. application, eee? 


i it will be rejected as to all the. land: applied: for.’ _ Applications pre- 


o sented on-and after 9 o’clock’ a. m., J uly 2, 1923, will be received and = 
ae noted 3 in the order of their filing, and will be acted upon: and disposed eae 


: = of in. the usual manner, after all such. applications presented before | i oc 7 
that, date have. been acted. ‘upon. and disposed. of. . “Applications | tO os 


>. enter’ (except under the proviso) filed within six months from. this ore a 
date, i in conflict with unper fected purchase’ claims under section ne We 
oe pasnoa will be suspended. to. await action on such claims, | < gue oe re 
he (e). Disposition of, moneys. ——Moneys. tendered. with sppliaationg. oe 
: on or before June 30, 1923, will be. deposited. by the receiver of the Re ee 


—-Tocal land office: to: his ‘oficial: credit, and :: promptly accounted. for. . 


7 ~ When. a homestead application is allowed: | in whole. or in part, the | | ea z 
sums, required. as. fees, | commissions,, and purchase money. Will be 


. . properly applied, and. Any mmaneye in excess of the. required amount, . oe 


/ oS 
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: 7 e , will, ee ata nied: to. ‘thé: applicant... ‘Moneys’ ae ede with appli . - >, 
oe cations. which are: rejected i in-whole will. be returned. Tfan applicant 


eo fails. to. secure all the land. applied. for; and amends his: application — a 
to. embrace other: lands, the. moneys. theretofore: tendered. will be | 


: applied. one account - of, the required: payment. under. the. amended ea 


io: application. . If it-is not sufficient the applicant. will be. required... | 


ae pay.the, deficiency, and if it.is more than: sufficient: the excess will 


be. returned. Moneys. returned to applicants. will be by: official check “a ~, 


.. of: the: receiver: . Moneys. tendered: with: applications. presented after aie 


‘on i une. 30, will. be deposited by 1 the. receiver in the usual manner.. 


(fy Termination of preference right. pertod under A, J. R. 30. Lee 


— The 91- day. preference right: period. authorized by. A, J.B. 30 begins | 


2g on J. uly: 2,. the first. day on. which applications thereunder may. be : 
- allowed, aa terminates on: September 30, 1923. . : | 


eae Src... 6. AppLIcaTIONS.. .UNDER "THE . acess. cre Hegtaming : sd 
ee , o’clock a: m., standard time, October. 1, Jands of class..3 restored _ 
~ hereunder. will. leans subject. to. disposition: under. the. general. law. 


7 To. the: end ‘that. the. applications’ and. declaratory. statements. under ee 


| the general law. may. be disposed. of i in.an, orderly manner, such appli- 


cations. and declaratory. statements may. be. filed in. the office. of the as 


s district: in. which the land_ is. situated, on. and. after. 9..0 clock. an. 
= September. 20, 1923, and. such. applications and declaratory statements 
together with. thes filed or presented at 9.0’ clock a. m., standard time, : 


i ae October. 4 shall: be. treated . 28 filed. simultaneously and. disposed. of. 

| in the manner required. by. section. 5. (d)- hereof, the: drawings, . if 
> necessary . hereunder, . ‘to be ‘conducted . at ‘the: several. land offices 
a beginning. at 10.0 clock. a. m., standard. time, October. 3... _Applica- | 


tions and declaratory : statements. under’ the. general’, law. will: be- 


“rejected if found to. conflict, with. entries. or. applications | under. ae 


HJR. 30 filed prior. to October. 1. ‘When. the lands. become subject 
to entry. ‘under. the: general. law,. those entitled to’ preference- rights 


under the » proviso or Hi J. R: 30, ‘and who failed to. avail themselves Bie is 


of’ ‘such. preference. rights, may » proceed on. terms of equality with 


~~ other qualified ‘persons. - Moneys deposited with: declaratory. state- a 


ve ments’ as part of the purchase price, will, if such declaratory, state- 9°... 


| a ments are allowed, be retained. until, such time. as entry may. be made ae : | 
i thereunder, and if no. entry be made, within the time Preceribed i wie 


. oe : o law, such. moneys will then be. returned. 


Sre. 7 SerreMent. BEFORE ‘Enrry. o, a after. 9. 0 elock 2 a. m. eo. 


s a standard time, October 8, 1923, tights +t to lands, of class 3. ‘elon 


a oe : récognized by. the general provisions. ‘of ae. poner laws. ears 
oa. ‘Sue. 8, CompuzAnce wirn Law arrer Enrry—Finav ‘Paoor: ae 
oo “Section 2301, Revised. Statutes, does not apply, and no. entry. made i 

"e under - the ra ovisions hereof may be commuted. No patent | will be : 


ae <7 
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| -jasuedeu until the entryman can ioe fiat he ‘has: weaden: on the land?” a 


fort three years in. the manner required by. the, homestead: laws and — 
os) has cultivated. a sufficient area thereof to demonstrate his good: faith. ee ae 


Such an entr ‘yman may.apply military, or naval service in lieu of such _ s 


residence - to the extent, authorized’ by the: homestead laws, and he me ae 
B may: otherwise enjoy, the privileges accorded. to. other entrymen ‘under ea , 


~ such laws. The act. approved. February 95, 1919. (40. Stat.,. 1161), 


! i extends the- provisions: -of. section. 2305, Revised Statutes, touching «. co es 
pee credit for military . service. in. lieu. of wesidence: under, the homestead | as - 
rca, _ law, to. all. such. service rendered in. ‘connection. with. the. Mexican GD 


yf J border. ‘operations or during the war with Germany. and its allies... eee 
SEc. 9...ConTxEsts: —Entries hereunder, whether. allowed under “the. ie ae 


. i proviso, ‘HJR. 30, or the general law, will be subject: to.contest for 


» any reasons affecting their legality 3 in. ‘the same manner that. has been. _— 


: or may be Provided. hereafter for other entries under the > homestead : ty 


| laws. reer Pte 
Suc. 10. Fryar: Pavieanre. When final “proaf. is. | subeniited. - 


~ entryman must. ‘pay. final commissions. at. the rate of 3 per: cent. on ~ | 
lands sold at $2.50: per acre and. the Jast. installment, of the ‘Burobee oa 


price, to wit, $2. per. acre for the area, included i in the. entry... Se 
SEc.. ‘He ‘Saris: ‘OF AGRICULTURAL. AND Power. Srrz. Lanps,, Coos : 


Bay Wacon Roap Grant. —(a), Lessee defined: —A lessee: within the ue 


meaning of section. 3 of the. act of February 26, 1919: (40. Stat., 117 9), - 
and .the proviso. to section 1 of. the. act approved June. 4, 1920. (41 


oe ‘Stat., 758), i is one. who, being a citizen of the United. States, was atthe . 
date of the approval. of the act holding under lease from the Southern’ 7 

| Oregon Co. agricultural, or. power. site lands, ‘Such. lessees. are of:two) 

classes : (D) Those who have for:10. years. prior to February. 26. 1919. . 


held continuously ’ the leased lands; and. (2) those who had. culivated. 


lands while. under lease and. placed. valuable imprevements: ‘thereon. sts | 

“(B):: Lands subject. to purchase. —The lessee. under. the. act of. F ebru-_ 3 

“e ary: 26, 1919 (40. Stat., 1179), whether claiming under the 10- -year a 

— clause or under. the. provision relating to. cultivation | and improve- ae Ge 
| ments, . can not pur -chase lands, of. classes, 1 and. 9... He can. secure 


under such act only: lands of. class cae The. proviso | to- section Loft ‘the a 
oe act: approved: June 4, 1920 (41, Stat., 158), authorizes. a lessee under, | a es 
the act: of February 26, 1919. (40 Stat., 1179), to. purchase. lands of - ee . | 
glass 1 (power site) where stich. lands ‘do not contain, 300,000. feetof 0 = 
a timber. on the 40-acre. tract; but. lands sO. purchased are. subject. to 33 eee 
oe - section 9 of the aforesaid ace of June 4,. 1920. (AL Stat., 7 58),. and the. eae as es 
patent: issued’ to the: purchaser shall so recite. The. ie can: noby 2 ees 
-.. whether. under the act.of February 26, 1919 (40 Stat., 1179), or the. oe 
oe a act of June 4, 1920. (44 Stat., 158), purchase lands containing 800. 000: i. et {Beak 


Bhan feet, of timber on a 40-acre tract, “While a: lessee. may.-not under ane 


es =. circumstances purchase lands of class 2, he | may, if he can 1 make the | - | . . 


hee 


an os ‘the lease, and is limited to 160 acres. 


on (dy: Contiguity of lands.—Where the lease covers more 5 than 160 
_. acres of contiguous lands subject. to purchase, the lessee must select a 
.” contiguous tracts, but he may take incontiguous tracts where | neces- he 
= Sry to make up the full quantity of 160 acres. | 
) (e): Tracts partially covered by lease. —The right. to. pubebase’ is * | 
 eonfined to leased lands, but where the lease covers a part. only” ofa. 
: legal subdivision the lessee will be permitted to purchase if more than 
one-half of such subdivision is: included in the lease otherwise. the 
) right of purchase will be denied. ooege L 
meas Termination of lease prior 46: ) Fabiuiiny 26, 1919 LW Whébe’ a 
: lease was terminated prior to: February 26, 1919, no right to purchase | 
- exists, éven. though such lease may. have contitiued for : a period greater : 
. than 10° years. “Wher 5. after the termination of an old lease, a new 
lease was given, ‘the lessee holding at the date of the approval of the 
: act will be recognized, provided he i is otherwise within the Provisions _ 
thereof. es 
sigs (9) ‘Showing. finiseed by: léisée: aay Tees. muse. ‘show. ‘that he. iG 
-. was a citizen of the United: States on. February 26, 1919, and that the 
°. land was free from: adverse settlement claim. within the meaning of — 
is the second proviso: to section 3 ‘of the act of February 26, 1919. (40 | 
ooo Stat. 1179). If he claims’ ‘under the. 10-year clause, he. must show ee 
ls that: is held the lease for the period x mentioned; if under the provision. ae a 
_..\-yelating to cultivation and improvements he ‘inuist’ by affidavit, cor-- 
oe ao roborated by. two. witnesses, show - all the facts with. reference to” ee 
an cultivation. and improvements necessary to.establish his. claim. ee 
te ee CR) Preference period for lessee. —The lessee ‘will be allowed six ck. 
oi “months: from the date hereof within: which to. complete his proofs. won 
> and make the required. payments, but he must on or prior to. June 208 
file his application, to. purchase, with a specific description of the land,’ 
not exceeding’ 160 acres. Such application must be sworn: and. sub- 


fer scribed to before a an | officer authorized to » administer oaths and using 
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ae showing: required it’ a better by Satagaph b, section rs ‘Hereoe, ‘exer-_ Se: 
os eise-his rights as such settler to lands’ of any class: . “Where a ‘Tessee Oe oe 
. exercises the right of a settler in strict conformity with paragraph 6, 
eG. section 4 hereof, he will not forfeit his right’ to purchase other Jands ~ popes 
ae of classes 1and 3 in the manner otherwise provided. herein. re 
Or. “(¢) Area subject to purchase. The area that may be purchased 
ae by a lessee, ‘whether under the act of. February 26, 1919, or. June 4, San 
ee 1920, or both acts, is: limited to 160: acres. “Where the lease is held | Cee: 
_- by two or more. persons, or by. a ‘corporation, the purchase must be 
eo . by the joint owners' or by’ the corporation. The individual members — on 
-.° of the’ firm or association, and the stockholders of the corporation, = 
ean not make separate purchases. A single right only < exists ender ree 


Se eee Se a 


ee Reorsrans AND en gas 


tee Cee ta * 


oe eed ar DECISIONS. RELATING. TO. THE. PUBLIC LANDS. co ADEE 
: og, Soa coe ‘otder 4 toi ‘void. nbasibny the: lessee is surged to fle his a ee 
: i  sppleation at.the. earliest. day. practicable. : 2 





(4) Payment.-The payments required are: 5 99, fe per. sar; aa He. ene TEED 





Ss Bes ee ee Waar ‘Spike 





| Approved: May 2 2, 1928. 
SHoseer Wor, 
: Seoretarg. 


PERMITS FOR FENCING ‘STOCK. WATERING | RESERVOIRS, 


_Ixstecorions.. 


RCA 


“[oireaiar No. 808, 1 


7 amount of ‘taxes on. the. land: paid: by. the Gover nment: ‘under the pro- P ere 
visions’ ‘of the act: of: ‘February: 26;1919 (40: ‘Stat.; A179). Upon oe 


Fe request, ‘the: register: and receiver, United States. land office; Roseburg, pr ee a 
2 wwill-advise the: lessee the: amount. necessary to reimburse the Gov-- 0. 
 -ernment:. for. taxes paid on. the lands included 3 in’ V his application Ma ce 

aes purchase, Sel h gaetetiie ete eet ar etal ees 


“Commissioner: , oe ee 


| Devarruewr. oF THE me Teeecde a oe a 


| Genrran Lan. pula 
“Washington D. On] Mu fay ¢ 5, 1983, 


~ Unrrep ‘OTATES LAND ‘Oitions: 


oo The ‘act of Congress approved March’ 3, 1998 aa Stat. “L437 7), 
_ amends. section. 1 of the act of J anuary. 13, 1897 (29° Stat., 484),. 


- “An Act. providing for the: location | and | purchase of: public lands : : = | 
: for Teservoir ‘sites ” ae inserting at the end: thereof, ‘the following, a 


new sentence: 


Jt.) 4 Dhe. Secretary: of the: Interior, in “ifs. discretion, cided such rules, redatattonsy sees 
a and conditions as he may prescribe, upon: ‘application | by such. person, company, Ae ee ae 
or. corporation, . may. grant “permission. to fence. such » reservoirs.» in. order: Ove y,! 


: protect. live stock, to conserye water, and to preserve its quality and .condi- ay mage ie 

: .. tions? Provided... ‘That such’ reservior | shall che: open: to the. free. use. of BOY 7 te oe 

eae “person desiring to. ‘water animals. of: any. ‘kind; “but - any. fence erected: under Po ee 
i“ Dees authority hereof shall’ be immediately removed on the order of: the Sec- in: 

Pee, “This ‘act oe out is Stodie: i watavingi reservoirs. sal have bean’ Gee 

ner may hereafter be constructed, and, dine. proof of construction nflled, | oe ee 

c ~ in the General Land: “Office: . ie Do ee ee ee 

. Any. person, company, ‘or! « erppbation;’ ‘Wesiting. 4 463 ‘secure | asthe oe 
ar » poneate of this act should file in the local land office an application, eo 

'-. underoath, duly corroborated by'at least. two. disinterested witnesses, ee 

ae ~ setting forth such: facts ds would show that it is necessary. ‘tolfence 
such. reservoir in order, to. protect: the live. stock, to: conserve. > water ee ae 


8st OL °—22—voE 49-37 


SNe, 


. by. the local office as an. additional paper: in the. case and transmitted 


ees 0 this: office by ‘special letter. under serial . number of the reservoir - | 
oF declaratory s statement for such action. as B may. be deemed Proper. Y ee 
a ey ee fr eee 7% 2 Wars Sery,_ eee ae 


Ce ommissioner, | 


Approved 
‘E. C. fae Fae 
_ First, Assistant Secretary. 


“ROBERT 1 D. ‘HAWLEY (ON PENTIOR). 


Decided May EL Ma eiee oe a 


Om ‘AND ae] LAnb.  OKLAHOMAAcr ov Mancir' 4 1923—Sratures. 


“Thre status of the: oil and gas bearing lands south’ of the medial fine of. Red — =o 
2 age ‘River ‘in’ ‘Oklahoma, being ‘sud judice, ‘the act of Februaty ‘25, 1920, does note 
os a its own force apply to that area, and inasmuch as Congress has enacted. 
eae "special legislation rélating thereto. contained in the act of, March ‘A, 1998, 00 2 
oo the. provisions. of the former act. become applicable upon t the > termination Of * ou 


» that. status only’ as prescribed by. the latter act. 


on AND: “Gas. ‘LaNDs—Prospecrine’ ‘Pent Oxtadiowra—Seoartany or ie Pages 


In rerrorn—ACT OF MarcH., A,. 1928. 


The: ‘act of’ March 4, 1923, expréssly_ withlield the authority of! the. Secvbtaty: oh at 
of the Interior to. dispose of ‘the. oil and gas contents: in. the lands: south of... : a 
ee medial. line. of -Red- River. in. Oklahoma. until their sud judice ‘status ' | 
oh ae ‘should be. terminated. ‘and, ‘until a date thereafter. fixed. by that. official. age. 7 
fs reser ibéd by the act, an- ‘application. for a prospecting permit filed by one: i ce : 
eee, “not basing I his: claim ) upon ‘equities’ meceulze by t the act must’ be denied, Pk gt 


ae “BTS. se | “DECISIONS RELATING TO. THE: PUBLIC: LANDS. is Lyon 7 


| oad to. preserve ae ‘quality: and ponditon “There ‘ghibulid. be. ‘filed ye 
“with: such. application, and as: a part: thereof, a plat: showing the : 
- .-.Jand:embraced in the reservoir: as-near. as ‘may BE the location ofthe... 
. _ proposed. fence with respect” to such. reservoir, together - with all gates eg 
or ‘other® Openings. and’ toadways leading to the same. Ti nosine 
stance, will an: ‘application be: considered unless said plat ‘shows the i 
. ‘location ‘of at’ least two gates: Said gates: shall-be:so constructed 
~~ and mairitained. that. they may ‘be, at-all: times, readily: opened and = 
ove elésed: by” any person desiring: to. water: animale: of any kind-and . | 
~. such gates shall: be so placed as to be: readily accessible from the road. 
- Or, roads nearest the reservoir, which roads shall be the ones usually ea 
. “traveled: and,’ where there are no such roads whereby to govern. the. et . 
.. location of such gates, they shall be so situated:as. ‘to make. the yeser-. 
_— = voir readily. available from: the adjacent. public: or: other ranges. : 
_ and that there shall be posted ‘onthe gates, and. elsewhere if necces-- > 
"-» gary, a, notice: stating that: the reservoir, is’ for, stock watering: pur- - 
poses, located on public. lands. and that same. is open to the frees, 3% 
ee use of any person. desiring to’ water’ animals of any kind. was: 
Upon. the filing. of such an. application, it should be concidenéd 


a aan fe DECISIONS ‘RELATING Fo! THE P PUBLIC ‘LANDS, ce ane See 





es = Cotnr: Ducrsrons Crp ‘AND cxpeondb. 


"Cases of ‘Newhall. v. Sanger. (92, U. gs. 161), Quinn. Ve 1 Ghapsian, ane ae eee 
445), and Statezof; Oklahoma. ‘». State of ‘Texas,: United: fates, : intery aie! : oS 
(258. U, S,; 574 and 259° Ui Sy 565), cited and applied. | ee 


2 'f Finney, First Assistant. Secretary: 


~ Robert,.D.. Hawley. has. filed a: petition. for ‘roconaitleriatiogs of! eithie’ ee 


ae -rejbetion, of,his: application: fora permit. cunder: section: 13. of: the artes TS 


’ ~ leasing ,act. of February: 255 1920; (AL. Stat, 481); by: the: Commis- ; = : a 


ma Be ‘sioner. of: the General. Land Office. on: Mairch Av, 1928, , which Tejeo ~ ee 
ee _ tion. received. departmental: approval. x dene wie Dee aa 


“The. record: discloses that: the: applisation which 3 was: siabiected, a eee 


ge leds in. the: United States. Jand: office: at. Guthrie, Oklahoma, on’ Qarun eS 
ary 15,1923, and amended on Ji anuary 29, 1923;-to:include.an-addi-. 
ene ‘tional: tract; The land. applied: foris auistirveyed. and: destribed: by Pe barn 

- metes and: bounds as lying south: of: the medial line ‘of: Red. River 80] 


in Oklahoma, in, what ‘would: be; ifthe. existing public: land: SUEVOYS: oor 


7 ere extended, townships Tand: 8: south,: range 6:-west, T. M.- 


- > x reason that the Supreme. Court: on ‘May: 4, 1922,:in-the, case: of: the wed : ; . : 
| State of Oklahoma: v. State of Texas, United States, intervener (258° 


‘The decision of: March. 1%, 1928,. ‘rejected. this: ‘application for: ae ie aes 


‘ . “a Uy Des 574). and by: decree. of said court of June’ 5. 1922. (259° TE S., a a 
fe Pe BOB) ‘hela. thatithe mining laws of the United. States, and other: find 3 


Jaws | do. not: apply to lands south:of: the medial: line of Red: River; > Be be : 
and: pointed out. that. Congress; by. the act: ‘of: Mareh: 4, 1928. (42> Stati, oo 


oS 1448), provided. for the disposition of the-oil and. gas’ ‘deposite: of = . : 


: ‘holding that lands: south ‘of. the medial ine: of; Red River are’ not aye - oe 
—.. subject. to. disposition under ° any. of. the. -public land: laws. OF thes. 


the lands south of the medial line-of.the: river;:in, Oklahoma.) ae 
The petitioner submits that.the decision of the ‘Supreme Cours i 


oe United States was not. essential to the. disposition of the case. before ee 


‘it: and should. not: be. binding 1 upon. the Department, i in passing upon : ah coe 


oe applications. for prospecting. permits: under the leasing: act. of Feb- - ae oe 
fa) Tuary.25, 1920, and that: the. provisions. of the act: of March.4, 1993, co 
supra, extending. the. provisions: of the leasing: act: of: February | Doe ee 


: 1920, supra, to lands” ‘remaining “unappropriated relates only. to." 5 oe 


‘: om. Jands claimed. prior to. February | 25, 1920, ey shall not be leased - tes 
eae “Pursuant to the provisions of the later ae Mere 


The Department can not concur in: ea a smite : otiteyetion i 


ee & “of the decision of: the court. nor. ‘of! the act, of. March 4, 1923, supra. 


The holding by. the, court. that. the lands south. of. ‘thes: medial’ line: ae a 


SS of Red: River never were subject. to: disposal . under any: of: the: public ee 

-°.sJand-laws must have been made in‘ addition ‘to the reasons expressed. et 
2. by the ‘court; ‘with’ the’ fact‘ in mind: that the status of ‘this land was 
sub judice, and that until that: question was. finally: determined, the = 

~ Jand. would ‘not’ be. ‘subject. to any form. of: epprapmntion ace the: e 7 Hi ais 
eA el public land laws. “Newhall: Ds Sanger sa _ hie Quinn: + ev 





sacar en oe 


7 5 ‘Onin qs con ‘S. 45). A final decree as to: the Jand i in: nauestion pate 
oe vhs not; been: adered: fey bain 2 i 


Soars BBO pe ) _ DECISIONS. RELATING TO. THE PUBLIC. LANDS. | 0 Byore: ee 


The contention: that, the’ ‘act of Match: 4 , 1928) sitpra, is 140) be: con- a oe - 


Mees strued. as authorizing: the ‘disposal | tinder. the act of. February, 2, ete 
oy Pt 1990- (4 Stat., 487), of the lands’ which ° ‘were claimed -prior’to 
i at ebruary 2, 1920, and © upon: which: expenditures: were made, which =. * 
Ae «should * remain’ -andisposed: of,is an admission” that the said act of 
ae ebruary 25,1920; doesnot: apply: to stich: lands: of ‘its own force. ae 
(Had it: been. the intent of’ Congress: ‘that such act: did apply’ generally wae 
.. to the. lands i in the. south half. of the. viver, no‘such ‘provision. would: -. 

ae _ have-been: necessary: ‘as the lands: remaining would, ‘upon: the denial - : 
oe of all equitable claims, have’ at-onee: been. subject: to'its. provisions.’ 


" Congress. recognized’ the. status. of the ‘lands south: of’ the. medial — 


So ind of the rivet as:-sud judice: and:in'section: 6.of the'act of March’4,° 0 
91928). directed - that’ ‘the Land: Department : should: not ‘interfere with. OG os 
~ sthe: jurisdiction of the: Supreme Court. ‘There: is nothing: in the — 

ss gaid: act: ‘to ‘restrict ‘its operations to the. portion: of the river ‘bed. 

oy ‘ known. asi ‘the -“. ‘Recetvership: Area” nor’ oe tS ne the | *3 

Moe obugts limited! to: that Zone: ee ben eee Ria i eee en 

“2 Ther: request: for: the retastaterdenit: Of he petitioner's: ‘application : 

A aa its’: suspension. until : after, May °3,: 1923, Js ay “Fequest.- for’al >... 
oe privileged: status. which: must,’ be denied’ in. View. of the provision‘in | ~ 

‘the :act:of March ‘4; 1923, that: Janids. remaining shall. be: ‘subject: to 


S appropriation . iar the: act: of: Nebraary 2, 0: ee atter: a fade 


. date to: be.set: by. the. Secretary. » 


The ‘petition’ a ecoonsintsly,: denied: 


os. " ‘ . io 


eens "STATE OF NEW. MEXICO 4 We WEED. 
, or HS a ~ Deci de a May 5, 4928. 


a ea - On. ‘AND Gas Lanbs—Puospuerne ‘Perwrr- -Suraev10N—New. Mextco. 


_ Noncompliance, by a permittee. with: the terms of an. ‘oil and g as prospecting a 
eo permit: does: ‘not make’ the Jands: embraced. therein. = unreserved, unap: |. oe 
co peoptated? “4 “public! lands: within: the’ ‘meaning of ‘those ‘terms: 1s they. a 
ware used: in. section: 14 of: the -act: of June 20, 1910,. which specified the =) 


| character: ‘of. lands that ‘may. be selected, under that: act. bes the. State of 2 7 : 


ae -N ew: Mexico. 


Se oe “On. ‘AND. “Gas Lans— PRospecring Pacinos —Recomne— Anes 


Car M—-SURFACE, Rieuts. 


A State selection fur lands embraced’ within ; an oil ‘and | gas ‘prospecting per- ee 
“ott can not be allowed’ prior to. the ‘cancellation of the permit: ‘and’ nota- | ig 
tion of: its cancellation upon ‘the: records of ‘the local: land. office, ‘except. upon » a ae 
‘the consent of the: seléct orto take subject to the provisions and-réserva- | 





of the. act of February. 25, 1920. 


yo eS Dueairacenrar, Drorstow Crmp. AND. “Appraep, 


“Case. of Martin "Judge (49) L. D, any cited, and applled. 


: tions. Of: the. act: of. July. 17: 1914, and.to the ‘right. of. the- ‘permittee to ae 
seevithe. use ‘of: the surface: in. accordance with, the. “provisions: of section, 29 cae aa 





aoe oF INNEY, First Assistant Seoretary: ee en ee ee a 
the Commissioner: ‘of the General Land Office ise ‘fatbenitteds an Se 
a * appeal: by the. Commissioner: of! Public Lands for the: State of New. 9 05 
ee Mexico, on’ ‘behalf: ‘of: ‘that. State, from a. ‘decision by’ the: ‘register: ee 
and receiver of the. United States. land office at. ‘Las Cruces, New. 7S 

: ~ Mexico, dated Ja anuary. 16, 1GOO ease, le ee 
3. °'The decision appealed from. denied the: ‘State. Ss “selection, filed Se 
ae ue the Jas Cruces. land Office: on Je january ‘14, 1922, as to ‘the NE. , ae 
ie = NEL 4 4). , NW. a SE. 4 , SE. 3 : SW. 3 By Sec. 20, ie co 8. R. 12 B, which meet Tats 


seats 





a: a4 ae " DECISIONS’ RELATING TO. THE PUBLIC LANDS, BRE Ae 2 


os index section 43 of the. ‘esas ‘ack ‘of F abrilieg? 25, 1990" (at ‘Stat, : Pe 
487), on: February 19, 1921, unless. consent be filed by. the State ee as 
take the land: subject. to the right of the ‘permittee or a lessee, where: ee 
wae rights: are based” “upon ‘this’ ‘prior’ ‘permit, to use : ‘sO. much of: the | 
— “surface. of the Jand as is. necessary to ‘the: prospecting. for, eee 
3 tracting and’ removing’ of the oil “and - gas “deposits,, ‘without com- : or e 


_ ‘pensation for’ such a in xy accordance with section 29, of the ie Teasing one 


act, supra. 


el “The State’ S "dalsition was eiadé ‘ihler section oa ‘of f the Bet “of J ee . eae 
“20; 1910 (36 Stat.; ‘BST, #62); “for. the. benefit ot the Santa’ Fe e: and coreg 


Grant’ Counties” yailroad’ bond: fund. 


The’ appellant’ ‘bases’ its: ‘appeal. on. “tie! points! “first ‘that! ‘Weed! ae 
has: forfeited’ his’ permit: by: noncompliance with its terms; ‘second, pom 
that the lands: ‘covered by the. permit ‘were unoccupied, ‘nonmineral | ipa 
public lands: of the: United’ ‘States: at* the’ ‘time of its selection, and: 
~ that. ‘upon the’ selection: ‘its rights becanie vested. “The. ‘appeal, which’ Gd. 
is under oath, ‘is accompanied by. a corroborating, affidavit a as 3 to ie ms 
os nondevelopment ‘of the ‘land by the. perinittee. - ee ee 
‘The’ question of the: nonimineral character of Tinids’ auibracdd 4 in a Sh ee ee 
oc prospecting ‘permit: was, ‘passed upon’ ‘by ‘the Department i in ‘the case a ie 
ef William R. Brennan 8 L. D. 1 108), whieh held that such, land, ee ee 


as, we ee Mt Rs RET: 


oof the leasing act: of ‘February. 25,1920, supra. ‘Instructions to'thig oe 
os effect’ were. ‘issued in ‘departmental letter to. local land: ‘officers, OPE es oe, 
-*-Oetober . 6, 1920, and” in. Tegalaions: of March. it, 1920. 403 L. D, oo 
teh 487, ATA) EPs 
er ure appellant Wopibentiy: eke upon. “the:  pondadloginaht! of eee ee. 
oe er by. the. permittee . to make | it unappropriated, ‘unreserved coe ri Ft 
ee eg public lands within the meaning: of: section. ae 08 the, act, of nH une 20, o - ee 2 
- 1910, supra, under: which. it: claims. A eerie eee 


8 - “Tebd to be. treated: as 3 valiable: for olf: hind’ gas, ‘aid’ a - dubsaiflient entry. A - Z 
oe. ‘can. not be allowed: ‘unless with | a ‘teservation of the oil and gas to. the? hese 
United. States and’ with a walver of compensation under. ‘section: 29.0228" a 62° 


The segregative ‘effect ‘Of an: dnpanealed partiit was” s'tully ek < ; ae . 


: ao ‘upon i in the. recent: case of Martin J dpdee: seta L. dD, WW tou in A RID oe 





ee BBR _ DECISIONS: ‘RELATING. To THE, PUBLIC. LANDS. on Ton. — 


i the Department adopted t the rule e expressed in California and 100» : or 


ae a : publie domain is noted upon the records. of: the local Jand. office. 


ee orderly. adtiinistration: “6f; the laid. awe: forbids. ‘any: jasper rart by. the pe ee 


partment, from the salutary rule that. land. segregated from: the public ‘domain; 5 


- whether by: patent, reservation, ventry,. § selection, OF, otherwise, is” not ubdeet: A 


alee Ae 


“While: ‘the Martin. J udge ‘decision, supra, ‘related. to ‘pipllckons’ te 


ee ve for permits: to. prospect. for oil. and gas, upon. ‘lands i in.a subsisting. - | 
ss permit, ‘the ‘Department. is” of. the. opinion that the. ‘same rule anust. — Me 


apply, to entries or. selections under the. nonmineral laws where. the : 


ee -entryman - or selector: i is unwilling to. waive all claims to. the deposits | 


. - ~ described i in the subsisting, permit | and. to accept. so. ‘much of the. sur-. oe 
face ag is. not necessary. for the: successful lpepgpecting: for. and FOr fa 


- moval, of these. deposits... re arene 


“In ‘so. holding. the Depitinant does nes mean. an paral) rae —. : 


— " segregation of. lands, not: essentially. mnineral, from disposition’ under. as 


oe. the .nonmineral land. laws, by. permittees: who. have defaulted. in the. = 
ae drilling requirements | of. their ‘permit. and will, as stated: in the. case aang 
of. Purvis, w. Witt. (49. Te. D., , 260), avail. itself of the. assistance of. 


- -gitizens in its disposal. of the: ‘public. lands,: ‘where: the: protest: or con-' | 
test. alleges: sufficient. cause. affecting. the. legality . or: validity. of the’ | 
| claim, not: shown. by. the records. or. known, to..the. Department, and. 
will i in proper, cases. cancel. the outstanding permit... ‘In cases where: 
the: lands. are. not, withdrawn. or. classified. as mineral. the: protestant. 
or contestant may: make his entry -without: a mineral reservation after 


ee “the. cancellation: of the. outstanding. permit,, ‘but; no. preference . right: 


of entry. is acquired by such. successful | contest, or protest. | o 
‘The. Department, therefore, finds: that, the. only. error. somtnitted by 
“the register and. Tecelver was. in. ‘not. requiring: the: State to elect to. 


: 2. take the. land. subject. to ‘the: provisions. and reservations of. the: act 


S08 J uly. ee 1914. (38, Stat., 509), and to, afford the. permittee- an Op- ae 
= ~ portunity to show cause. against’ the allowance, as directed i in. depart-. i 
| mental: letter, of, instructions: of. October, 6, 1920, SUpTO., - 


It appears. that the. permit. issued to F. W. ‘Weed hast now youd Z 


. ~ fora more than two. years, and: that. no showing | has been. made indicat-. ag. ‘ ; 


Srs.cinig ‘compliance. with its drilling: requirements and he will be called a | 
ee aypon- to: show. such. compliance. or, diligence sufficient: to! warrant. CS ec 
-\. extension of. time under the act of January 11, 1922: (42° ‘Stat., B56), a 


oo Seithine: fifteen: days from, notice, on, penalty. of cancellation of his oe 
oS permit. | 





The, State eet ibe, SiS thartee< days. Tey alice wdthin: “which : a 


a _ to. elect, to take the. land subject to. the provisions and reservations, ef 


- mae the, act a J uy. Mes, lol ey Rial POR and, dgubiedt to ) the. le tight-0 of: Bo a 





eee a a a ee ee 
: my 


i 


one “ ne = = DECISIONS: ‘RELATING ‘TO. THE: PUBLIC LANDS. 


7 Finney, First Asetitart 4 Seoreeary: 


Bei eg 


-typruys 


j nds Pesky tee ws 
a x a yo ie en ee 





-scorr x. - SNIVELY. (ON PETITION). 





Decided ‘May 5 1928. 


diet 


ee eT ee oe PM SE ite | 
are 088! ee 


: “A desigion: peated fro Ths isuniietag? will: on ‘Saab ‘ease, be: ate ee 

mitted: to'show® cause: ‘why: the: selection: should: not bevallowed under: 

- the foregoing conditions. Upon failure ‘ofthe State to: ‘file: the: con) Eee 

- gsént: herein ‘required: the: sélection: will be: canceled. as’ to ‘the’ lands. In? Paes 

Pe ok . the subsisting permit! In: everit:’ of. the: cancellati on: i vf: the’ permit. i = 4 

> and the. restoration: of the lands on. the records of the. local: office ‘the es, 

State may make-a:new: selection without any? reservations: in 1 the: abe Ecos 

oe sence | of intervening: claims, 2 oie t er vera nate shone ers fo e 

~~ he: decision’ ‘appealed front is: ‘inodified: as: herein directed, and. eons 
ea “then records returned: to the: Geteral J Eand Office. BOM an a 





. Sunvex—-Suavevon: Geneeat—Pustse Lanng—Seerrow 2898, ‘REVISED; ) STATUTES. pees ed 

‘Section’ 2396, Revised: Statutes, eontemplated that-in; the’ ‘disposal’ of. ‘pablte eo 
lands, the official surveys. are. to. govern, and. that. each. section. OF. sectional, .. Zs fe 

o subdivision, ‘the. contents. whereof. have been returned by: the ‘surveyor, gene 


, eral, shall be held as containing the’ exact quantity, exprensed I in the return. < 


e Suuvey—Rusunve ¥—Pustic. Lt AND sREPAY MENT. 


Where the evidences of. a Government survey are. sufficient for identification 2 


of: the boundaries, differences: in the measurements and: areas. of public lands’ es 
from those shown: in. the: returns: of the: official’ survey alleged by’ an’ owner: iets i 
asserting a. claim. for repayment ¢ on. the. ground of, shortage. does. not,, fe aon oe 


‘a. basis. for: TesUrvey. 








—Bys decision. of May. 10, 4922, ‘the noe ét ‘thie Gederal baad = 


“ 


Office rejected the. application. of. Scott. K.. Snively. for. Tesurvey of,9° 7 
See. 12;"Te 57 Ni Re: 85. W., Wyoming, | as a basis. for. Tepaymentiof, oF 
ee - certain: alleged: excess’ moneys: paid in: connection: withthe: coal: entry ee 
So O14, Buffalo’ series, “fOr the SE. 4 Sec. 12, madé by Hugh Be ‘Suively ee abe 
os e ; ‘ October 5; 1908, and coal entry: 07 88, Buffalo. series, for the Ss: 4NE: 1). - page 
SEL NWeE, arid NE, }:SW..4 sada section by Jennie KE: ‘Shively, ese 
Bie February: 38, 1909." Fhe case’ has come before the Department ov: 
petition’ by. Scott: Ke ‘Snively: requesting reversal of the : action: ‘of: ‘the. rare 
ae : _ General Land Office. ©: AP Bre ee Be a 
oe lt appears: that’ these’ éiitries’ artibeawed: 160. actes: seal seordigg she oe 
ea the official plat of survey, and. payment was made at the:rate of: $30:.°.° 
Pome per. acre. Itis alleged that. there: is: a: shortage’ of ‘approximately: 10. ee 
Os os acres! ine each of: the tracts. composing the. eastern. half. of the: section,.. ee 
— inaking: a total shortage’ of about’ 60: acres ‘in’ these: two: entries.”. eS 
ae petitioner herein claims the lands as! assignee of the said entryanen. as 


: ane r 


hey ee ee 





oe, eae "DECISIONS RELATING TO ‘THE: PUBLIC. ‘LANDS. | [0% — 


a ee “This. same. ‘matter. awas. canadercd by: this Department: and 1 the ee 
Pees “request for. resurvey was. denied under. date: of March. 12, 1910. ee 
oo Tn the: ‘disposal. of public lands the-official: surveys. govern... ‘ection. 2" 
a 9396, Revised Statutes, in, part provides. that-all:the corners marked. 
_. inthe: surveys, returned by. the surveyor. general, ‘shall be’ established. ee 
as the proper corners of sections, or, subdivisions of. sections which = 
ad they. were: intended to designate; that. the: boundary . lines,. actually — a 
~~ run.and marked in the surveys returned by the surveyor general, shall, 0 
be: established ‘as the. ‘proper. boundary lines of: the sections; or sub-. .  ~ 
- ce divisions, for which: they. were: intended, and the length of: such lines es - | 
ae 88 returned, shall be held and considered. as the true. Jength thereof; ge a es 


a been returned by. the surveyor panera. shall. be held and oie - 


= - containing, the exact t quantity” ‘expressed i in 1 such. return. 


as urements of lands: can ‘not. be performed. with precise accuracy, nee ee 
noe that the work of no two. surveyors would exactly. agree. “While the 
alleged: shortage i in: the instant. case presents a discrepancy. of unusual: . 

_ proportion, yet’ the: very: purpose of the. declarations: of: law: above 

_ mentioned, was ‘to obviate i anguiry and contention i in n Fespett to survey ¥ 


“a Inaccuracies. 


The ee Sof the: Gorerment: survey | in. cane case appear ve be . 


: ‘sufficient. for, ‘identification. of. the» ‘boundaries, and: therefore, no 


. proper. case ‘for. resurvey - is presented. In. denying 1 the former opel 


| eatin for. resurvey : the Department: stated. in part, as follows: 


“Te is to. ‘be presumed ‘that: Congress, in. ‘enactitig the law. ‘above. quoted, ‘and 


~ this. Department. in. ‘its interpretation, had in: mind. that. ‘the stability: of’ ‘surveys ss 
is fe and the title. to lands described by, reference: thereto. should. be unassailable: bY. 
parties. finding. differences. in measurements: and. areas from, those returned. ‘In’ : 
- the present case, the evidences. of. survey are now found’ with sufficient: certainty, .. 
a cae ‘to |] per mit the grantees: of these lands to determine the boundaries thereof and to: * 
im deduce therefrom. the deficiency in’ area. Tt: must’ ‘therefore. be. held: that. these, es fea 
.. <. evidences’ were; at: ‘léast as: good when - ‘entries. were. made. as they:are-now. . °.- 
cand: there. can: be no. proper. complaint: that the: grantees: wwere not chargeable with, <e sue 


oe the imowledge that the deficiencies then existed, 


Recognition of right. to resurvey.and repayment i in; Phe case, co/iwould gels : 


a : establish a-most. far- reaching precedent: because it: would. afford. cae ne 
basis for.a‘similar elaim: ‘by anyone who: had. purchased Government eee 


ese ~ land. and’ found the area short of that indicated by. the plat of sur- Pee 
a oveye ~ And. yet. the: ‘Government - would. have. no" “sort: of basis. for. ae = 
am 2 . aim ‘to. further payment in- ‘those cases. of. patented lands. where oe eee 
=o “there was an excess of acreage over that: paid for itr harmony. with S ee 
; Pee ‘ the. survey returns. at the time. of. disposal... Doubtless the wise pur-. = oo a 
-. pose ‘ofthe law was to forstall and preclude vexatious disputes. soto 
ee - the : actual area. of lands disposed. of according to the Eve returns, . 


as is: a wad es ., 


Se ce ‘Reorstee 4 AND > Reontven, 


! 
Ee ‘ ’ 
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oe et Tt aay ‘tundactions: ‘were. ‘not: made’ ‘finaly “controversies: “waa: ike a. . ae 
oe constantly. arising. concerning patented lands and. resuryeys. and : Te- a. _ 
“adjudications, would be interminable. 9 03 0- et 


The = Pelion: is a neparditiglyd denied, - 


a PROOFS AFFIDAVITS AND. OaTHS—AcT oF * FEBRUARY 23, 1928. m8 


- Instavor10Ns, oe oe — 


| Darawracexr ¢ OF. THE ‘Iyrerror, — | os ae 
' GENERAL Lanp ‘Onna, ae 
Washington, De bi hd ay: 1993. 


- PHoENIx, Amazonia: : 


| : oe Tam in Jpeeeipt! of your letter of nie of, ‘1993, ‘poqihentinge an a ; ee we ss 
, _terpretation of section 2294, Revised: Statutes, a as | amended ws the oe - 
- of February. 28,1923. (42: Stati, 1281). - eb ee re 


Before its: amendment, this. ection’ Peer that. prot “affidavite me 


“and oaths be made before one of the. officers named therein. nm the : : 
county in which the land is located unless: made. before such an ‘officer, ree 
outside the. county but. within. the land’ district, nearer to or more - ae 


accessible from the land. involved. ‘The’ “proviso. authorizing the use. 


of a. nearer or. more accessible officer, eine outside. the ; gouty a 
a reads. in’ part: as followare: 47 ee he et, Toe 


: That®: ‘in. “ease: ‘the. affidavits, cree | and oaths, ‘hereinbetore mentioned: 


taken. out of the county. in. “which the land is located: the. applicant. must. ‘show _ 

‘by: affidavit, ‘satisfactory. to the. Commissioner: of: the ‘General. Land Office, ‘that 

—ituwas. taken: before the. nearest’or most ‘accessible officer qualified, to take: said) 0S. 

? “affidavits; Toe ‘and: oaths mM ‘the: land: districts: in. which the. Jands: L epplied ae 
7 a for’ are located. . ' [Italics supplied. ]" : oe 


zy AS amended’ by the act, of Hebruaty 28, 1988, ‘that t part of f the ay 
“section reads: Oy ee ee ee ee ee ee re 
q “That. in case “the: ‘affidavits, proofs: and: oaths ‘hereinbefore . ‘mentioned. be. ee Ae ea 
adi outside: of ‘the. ‘county or land. ‘district in which the land.is located, the Soe ds 
aot ‘applicant must’ show: by” affidavit, satisfactory | to ‘the ‘Commissioner of: the ee 
| >General: ‘Land Office, ‘that: it was. taken’ before: the. nearest = most’ accessible | eae 
officer qnaified: to: take: such. affidavits, proofs,” and: -oaths Se eas *..: [Italics oe 
~— supplied.], | ieee fot My ler ie eae ee ce 
os The stalivized words in the: amendinent: are added ‘thereby, and the Pe 
ee italicized words’ in 1 the Proviso: as’ pat was. 3 before: the amendment. have” ane 
7. Sek eliminated. ae oe ence ae Og We ea 





= 18ee Chrewlar | No. 894, ‘page 586, re ce ae oe 


oe oe ae "DECISIONS RELATING TO: THE: PUBLIC LANDS.’ vo bo ee 


Thiet efféct the’ change; i in ‘its jiélaton to the: ‘first’ proviso, as a 


=" a the: amending: act, is to’ permit: ‘the proofs,: affidavits sand: oaths: too. ae 
Aco be executed before a qualified officer: within the: boundaries: of either ae 
“ge the county. or the land district, or: outside: both: the county and’ land «— %s 
. 7 . district | upon. a proper. showing that the officer so acting was, bea! 2%, aa 
cause. of. ‘topographic « or geographic penaotsy nearer or Fg on 


. accessible: to. the Jand. a ae Enso 
2 It follows that in a ‘State: coniprising a sige’ jand’ district, gach i 
mag affidavits, proofs and oaths ey ‘be: made before cong ‘such. qualified P. oe 


o officer 1 In ae State. a ee ae cs . ee re 
we oe eee ge | Winrrane Sas a es Cee 
: “Commissioner. eae 


| Approved: ia ea 
Bi Cc. amet ee 
| First Assistant Secretary: : 





fee EKECUTIDN 0 OF PROOFS, ‘AFFIDAVITS AND: OATHS_-SUPPLEMEN- 


aig Reorsrmns ‘AND: ani 


TAL INSTRUCTIONS—ACT OF FEBRUARY 23, 1923, 
_Insmvortons.. | Pa : eae - - : = i 
“ [olreatar No. 804, 1 a : tees — ane 

: - Derarricewt OF "aT ‘Tierinion, sie we oo 


| ‘GEnerati: Land’ OFFICE, - 
_ Washington D. C5 ace drt 8, 1988. 


“ Uniren Status Land ovina | as ieee ee re = | 
? “By office letter of May. Gs 1923. ast L D., $83), to a topiston’ er : 
receiver at Phoenix, “Arizona, approved by. the First. Assistant Sec-: 


‘ : ~~ yetary- of the Interior, it was held: that the proofs, : affidavits, and 
~~ oaths mentioned in section 9294, Revised’ Statutes, as amended by the 


oS a actof. February, 23, 1923 (42 Stati, , 1281), may be executed beforea . 
“a: oe qualified. officer’ within the boundanies: of either the ‘county, or ‘land ~ es 
oes district i in which. the land i is. ‘located, without, any. showing, as to. the, vee 
nearness or: accessibility of. such. licen, or. outside both the, county. ae 
| -_ ‘and: land. district. upon:a. showing. by affidavit, ‘satisfactory: to ‘the 8 oe 


Commissioner. of ‘the. General Land Office; that. the. officer so’ ‘acting eo 


o) he | : was, ‘because. of ; topographic OF: geographic ‘conditions, Nearer: or - - : 
_-. more accessible to the land. Reference is: had to: Circular ‘No. 884, ee are 


om - dated March 28, 1923 (49 L. D. Pale ee 


You wall: be. governed accordingly. Sea. ye 
ite ee bite, abe he “Worse ‘Seay, | 
na ommissioner. be 





heer Re ae ee oa 





a “Ronni, First Assistant ‘Secretary? 


a. “ — _ "DECISIONS RELATING TO THE: ‘BUBLIC LANDS, | ay a 


ie oot » QUINN ve. NORTHERN PACIFIC: RAILWAY. COMPANY, 





ra 
4 


“Instructions, ‘Me ay. 1 10; 1923. 


ee RarrRoap Gaann—Lixv. ‘Serecrion—Surr, ACE ‘Rrewrs—Acr. OF. Tuer: 4, 1898. nee ioe 
_ The, act of July, 1,..1898,. authorizing. the. adjustment; of: disputes: arising: ‘oat eae 
of conflicting claims of ‘settlers. and. the. Northern. Pacific, Railway. Com: oe SS 
any to Jands within the, Jatter’ s grant, warrants the making of selections ae 


x | Deranmien ra Drctsrons. Cire’ AND 5 Dideovdtreeey: Are Es a es Gate ae 
“Cases of ‘Northern Pacific ‘Hallway: Company: a5 L D, “155, and 48 L D, Das ne ae 


TB): ‘cited: and distinguished. ° 


7 “T have given’ ‘careful dousideration’ to’ your. ‘[Commisioner of ‘the’ - San ea 
Le General! Land Office] letter of. March 10, 1923, in which it is. reo 
~. quested that you be advised whether the Northern Pacific Railway ee 
os Company.’ is: -entitled:. to® a. ‘surface: patenty, ‘ander the: ‘act ‘of: ‘March* — ee 
to 1909° (85- Stat., 844), to: the’ Jand ‘involved in the above'entitled = 
ease, selected by it under. the. act. of. July 1,.1898. (30. Stat, 597 , — 
aoe 620), and subsequently embraced in: a coal, land withdrawal. see = 
_ i It-is. suggested ‘by: the papers: accompanying your: request: for aa ees 
_ structions that the opinion obtains in ‘your bureau that in holding that ay a 
- the company is entitled, ‘under its selection, toa patent for the tract. 
in controversy. with , a. ‘reservation, to the United States” of. the coal . : 
e deposit, the Department, in, its’ decision. of: October. 17,1922, unre- 
ported, has: overlooked: the. rule laid: down in Northern. Pacific Rail: « 


way Company’ (45 Le D., Aue and Northern. Pacific Railway: Com- | 


pany. (48 L. D., 573)." eae: 
ve . In the: case ‘first sited ve was had that ‘ihe! act of March 3, 4909, 7. ee 
ta supra, in no wise! ‘amended! or’ ‘modified the. act:of J uly. 2,°1864. (3. ge | 
_ Statz 365), and thé joint resolution of. ‘May 31, 1870 (16: Stati; 878), 0° as 
oo making the grant to: the: ‘Northern: Pacific. Railroad’ Company's and, eS 
ce specifically, thatthe: grant was not’ abridged by: the:act of 1909. 
~. In the second case. cited, the Department held that the’ act of. J ‘aye pe 
os  ) 17, 1914 (38. Stati; 509): did not amend or’ ‘modify: the grant to: the: a aoa 
oa companys specifically, that the Sranty was ‘not: frenloriged byt the act of. oe 
= ~ 1914. oe 
oe “These ae cases 5 thus lay d dowa cs ral that te scope andl venteate’ A 
as of avrailroad : ‘grant are to be. determined. by the terms” of theact. 6 
ro making the - ‘grant; and that: the: rights. of the: company ‘thereunder’ oe 
aoe Cate not diminished‘ ‘or enlarged by. ‘an act, general i in its: terms, which, ag, | 
neither expressly nor by any proper iniplication, ‘evidences'a. purpose Ce 
ree . : to affect : a prior’ special law under which’ ‘vast rights. have. accrued. * nay ee 
ser Sl) “Tete: case of Quinn’ . Northern Pacific’ Railway Company, ‘the’ a oe 
ae "Department, in ‘its said decision ‘of: ‘October 17, 19225: “passed upon cas 
os eos selection: tinder’ the act of J uly. 1, 1898; supra, % as ‘to! ‘whieh the acts oe 


4 Si é 





<. a. UNITED STATES. Vv CENTRAL PACIFIC - RAILWAY COMPANY ¥ (ON Ce 


' REHEARING), 
‘Decided May 12, 1928. 


ok BBB "DECISIONS. RELATING TO" THE PUBLIC. LANDS, a “Bribe 0 


,.  gidkting’ a the, railroad grant: were i pattinient 3 ina historical sense. soniye oS A: 
_. as the source of the company’s title or claim-of right'to land relin- 
og ce --quished- by. it under the. direction of the Secretary of the, Interior. ie 
vee The‘ act of. J uly : 1,:1898;-as:to selections, made ‘whether by thecom-) > 
ie pany: or by: settlers, i is: clearly one of the many laws enacted by: OOH 
gress to. remédy hardship or to' advance some public interest, real or gee 2 
. ae _ . supposed, by granting what are popularly. denominated Tieu. Or. scrip hod 
ae rights. Each. of these. acts” has been interpreted and. administered - o : ve 
oo im the light. of. its own. provisions, and. there is nothing i inthe act.of 
oe | J uly: ae 1898, Supra, that. induces" the: belief. that . selections” filed : — ; 
os sunder: its terms are. essentially different from. selections. under other: 
ge —liew acts that. have been held 1 to. be. within’ the purview. oft the acts | = me 
ae _ Providing f for surface entries. ae a es en ee 


: ERS nas : 
ee oe wi AebeahNe he ait & . 


ee  Minaxa Cram — Raroap. Gagner ADvanse Crane = Evipexcr— Busnen, OR oe 


— ; “Proof i in. a proper * proceeding 0 of the. inclusion within the limits or a. ‘lode mins ar 


i‘. 


"ing dain, made in ‘good faith and paged upon a sufficient. discovery, of an. . 
: e area’ ‘comprising’ part of an. odd- numbered section. within the primary limits | hs 
ee iit a. railroad: grant, ‘establishes. prima facie: or ‘presumptively. the ‘minéral’ 


as character: ‘of such ‘area, atid: unléss: that presumption. be overcome: by: satis-) 
2 __ factory evidence. that the. area. in: conflict: is not, mineral in. character it must eee 


De held to be excepted from the operation of the grant, : 


| Finnpy, First Assistant. Secretary: . 


-Thisvis.a. motion for rehearing filed by the Cantral Pacific se Railway - are 
a Company: challenging the: correctness. of: the. departmental decision” = 


of February 23,:1923, in. the above-entitled ‘case. to' the extent thatit.  . - 
oe ‘holds. that so ey of. lot 6, Sec: 155 Dy. 81 N., R.48 E., ‘Elko land: dis=: — oe 
0. trict; Nevada, included in: the company’s list: No.:9,: ‘serial. 03802, as oe 
A) es embraced i in the Gold: Flake:-and: Seal lode mining claims is:min? 


eral i in character and. for-that. reason. excepted : from-the. grant. to: thes. 2) 


company made by the acts of Tuly 1, 1862 2 (12 Stat., fea and July = 
- ee 1864 (18 Stat., 365).. “4 


.The said. lot. 64 is ceahine the. 5s panto mits of ‘che company’ S "grant Ce 


pee ee “and. the list. covering the: same was. filed j in the local: office. October’ BO, ee 
en 1919. “May » 19, 1920,: the. ‘Commissioner of. the. General Land Office ee an ae 
‘directed. the institution. of proceedings against. the list on the: charge ne 
oo that that. lot. together with other. subdivisions: embraced. i in. the. Listy F206 + 

| “was mineral j in character... From. the evidence: adduced at. the oe Se Sic 


ee ing had on said charge the. Commissioner by decision of August 15, : ie a : 
Ce eee 1982, found said lot to be mineral ; in | character 4 in its entirety, and. 1 for ere 


i ee 7 _ DECISIONS’ RELATING TO THE: PUBLIC LANDS. a ee ae 


ee eihat reason; Held: the ‘tst for rejection a as to that sabia on : On. ap 3 

os pals from that. action the: Department. i in the decision here complained”: 

of after making a: finding favorable: to the: ey as: to 0. the e gredten’ 
Oe oe Portion of lot. 6,. said: Sete ome ae en ene erty ae 





ae . But said: lot 6: is: partly éovered: by: a toy andrea feet ‘of the , ioetnaaly parts, 
= ae two: other claims, : the: Gold: Flake and: the: Seal; whose: length: lies. mostly in: 
ee See. 22, on. the ‘south, where’ their: discovery. points. are, and: from: which. Samples 
were: taken, the assays: ‘whereof, according. to. the: testimony. of: the. Government. 
~ “witnesses, ‘show, the values that stamp the areas of said claims as mineral. ‘in. 
ae character. . No ‘evidence: of any” “weight” showed mineralization of the’ énds- of: 
said: élaims lying within: ‘the’ boundaries ‘of said’ lot. 6. But the. ‘location: of ‘said ~ 
Pe claims; having: been: made: “prior: ‘in time, to. the railway” company’ 's “geléction of 
..: said lots, as granted. nonmineral land,. the entire-area ofthe claims, if any part — 
x “of: them, is mineral in: character, must. be: classified - as mineral: ground. oTheir , 
- location amounts to a segregation of their. entire area_as. acquirable. ‘under. the, 
A mining laws and not. enterable under. the laws. relative to the disposition. of non- oe 
oe ‘mineral | ‘public: Jands; ‘or. -seléectable’ under: grants: ‘of. such. lands. “The: area. of: 

. | : such: claims,’ from the. time of. their: ‘location; became | no longer open’ to selection — 
es under a grant. of: ‘nonmineral ; lands, provided such. area, an indivisible. unit, was). 
found: on-an issue to. be, as to. any. part, thereof,: of a. character. to, which - the. oe 

grant did not” apply. “This: principle: is, that- governing - a case, in. which. the. 

‘ ‘Department | ‘has given’ ‘precedence to: a. mineral location’ over. a ‘later, homestead _ 

-” “gettlement, in ‘conflict’ with an’ “end of the’ former, aehough. the conflict @ area. was, 
: _ not shown’ to be. by. itself mineral, in ‘character. - ena ae Sah gait A eRe 


Tt is’ ‘urged in! “the. ‘motion that’ the’ dovicion’ complained oe over-. 


: - looked the fact 'that the said lot’6 is within the primary limits: ‘of the [ a 


7 


ce me grant oppoeile: the por aon of the Tine of road, which was definitely 


f right’ ‘then existing’ Sineted ' 6 ‘he company "ander its. -grabt ‘unless - 

 a@nineral:in- character. . ake is. further urged that. the ‘Department: in. 
~ gaid decision’ ‘erred (4): in: holding and: finding that, because. the 
“Gold Flake’ and Seal lode: mining | claims had ‘been located } prior to the - 

>. company’s ‘selection of said lot 6.as granted nonmineral land, so much | 

oo. of said: claims as extend into that’ subdivision: must be Glassified’ as 
oe mineral, even. though the’ evidence’ was: ‘insufficient to: establish ‘the | 

: | iinevall character of Jot 63 (2). in holding that, because. parts. of. a 

~~ Tocated. Jode mining olan are. found. to, be mineral in. character, a 


ot amineral, chara acter must necessarily be mpreieed ee ‘certain other a ae 


‘!'@ te 


2 dehies Wi was ineutedént to actablish! theif caineral character: (3) i in. holds! a a oe 


he imp! that. the company’ g ‘grant. did: not. apply. and attach to that. por: 
+. tion of lot 6 included within the. limits of the Gold Flake and Seal ° 
~ Jode mining. claims as. the | same: cwere. extended into. lot. 6+ (4): in not. 

ee holding : and finding that the company’s right to-all of: lot 6, attached 


ag ok the. date of. the grant,. cand. that’ the entire lot: must pass. to. the By oe ie 


. ee non under its. grant except.as to-such parts thereof. as may be 
found to be mineral i in 1 character; LB). in n adjudicating « any part. of lot 





oy 


sph vee 


Supporting this rule 3 is ke cone. of the Depacent in 1 Sweeney 


e Northern Pacific Railroad Co, (20. lL. Ds. 894), which | ‘case: 1D- 
ao, volved. the character, of land. included in seven. Jode. mining. claims | 

~~ Jocated,. it appears, in an odd- numbered. section. within. the primary 
2 jimits: of the grant. to the defendant, pompeny,, ‘wherein the > Departs. ee 
ment, on mpage. 395, said: - 


ve re * _ The. record iene however: ‘that these’ locations. were. madé in'con-— 
| . sicciey ‘with the United: States Statutes. and the. ‘local. rules. and. regulations jee 
nee - of. the. district. ‘This. being $0, cis must be ‘presumed. that’ the land is mineral. in pI 38 
". @haracter, for, the reason that a discovery ‘of.mineral is required before’a. 9 
 elaira: ean be legally located, and’ the presumption of the Department is that. =. 

+. all the, requirements of the law were complied. with in the making ‘of said =. - 

-  ° Jocations. ‘(Northern Pacific Railroad Company. v.. “Marshall, 17.L. BD. 5455. 
State of. Washington, v McBride, 18,L. D.,: 199.) . ‘The burden. of proof. was a. ied 

- ‘therefore, upon. ‘the. railroad company » tO. show that. thie’ land. was not mineral ct oes 
i OS ge character;- and it having. failed to’ do- this,. the. application, 80 far as. the: — 
en mineral character of the Jand is. concerned; ‘should have been. recéived, hie oe 


oe “Tn Walker v. Southern Pacific Railioad Company. (24 104 D. 47 2), . oS . 
= eis involved’ two lode | mining claims in conflict: with an. ‘indemnity. a ge 
a lence by the company in. 1885, the Department, on. page 17 4, said: ; 
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Cle. “6 to. ae mineral: in character’ after: finding’ avid. Kolding that’ the —. 

Sean evidence i is insufficient to establish the’ ‘mineral character of said’ lot.’ ae 
he Ee Upon. a ‘reconsideration of the case the Department. is of opinion 

_. that the: decision complained of went too far invholding as it did..° 

oy an effect. that the. mere. fact: that..a. part of an odd- numbered: section . » . 

ne lying within. the primary limits of é a railroad grant. and also included 

-.. swithin the exterior lines of a lode mining claim’ located between'the 
«date of the definite’ location of ‘the line. of road and. the. date of ‘the hae 
hog: _ listing ‘of the tract, by. the railroad. ‘company; based. ‘upon a, dis-.. ne 

“covery: made. outside the conflict. area, operates. conclusively. to-except 
>: the. conflict. area from. the’ grant,: irrespective of its. charactér. with =..." 
- respect to. materials. Northern’ Pacific Railroad. Co. w. Allen “¢ et al. ae 7 
Pace L. D, , 286). a 


- in a “proper ‘procieding of the. Solon Gatun the iit: oft a Jode nae 
: mining claim, made in good. faith;. and. based. upon a sufficient dis- oo) 
covery; of an’ area. comprising: part. ‘ofan odd- numbered section oo 

_ within’ the primary limits of:a railroad: grant, which area, if mineral | 
s ‘in character, would be ‘subject. to. appropriation, ‘under the mining _ 

~~ Jaws of the United. States,. establishes prima, facie or. presumptively fe 
_ the. mineral character of such: area,. and that unless that presumption 

a be overcome. by. satisfactory. evidence that. the, conflict. area. 1S. not 

~ mineral in character, it. must, be held to be excepted from the opera, ote 

e tion. of the grant. 7 so | 


ran 


| a ‘se “Although: the best evidence of “Walker's. alleged, location. of. sald’ ve 
—? mining elaine daly certified : goptes of the location notices—was not, filed, the fe 


Be 


ee 


a ewe SS S. DECISIONS RELATING ? TO: THE) PUBLIC: LANDS. oo a) ae ples 


e «Aeatimony is.: amie, ‘to iahow: that ‘such. locations “existed: that: of ‘the: cizeen es 
. -;Mountain: having. been. made. in. 1891, and. ‘of; ithe. Lucky, Boy. in. (1892. ; 
ehieden was made to. the: admission of: this ‘testimony. a See hen 
eee “The presumption. then. was, at ‘the date. of the hearing, ‘that ieae. jocations Rec = 
PANE had. been made conformably: to. ‘law. and. ‘that’ the’ land. was mineral” in. char: $5 on 
 aeter.. ‘This’ was: a rebuttable presumption, but: until. overthrown: by” competent. Dee a 
.. and sufficient evidence it.-fixed the’ burden of. as upon: the ; defendants: ; 
i@Syreeney_ 2: Northern. Pacific R. BR. -Co.; 20. L. D., 894). Bile eau Aa te Sake Bey. ae 
. *. Ttis true that. the. two. cases. last cited were orepruled. by thie: de eae 
ne = cision in Magruder Ve Oregon. & California Railroad Company. (28 es 
“ee D. 1%4)53 in so far. as they. were based. upon the theory. that acer- = > 
a  ifpate: of location: of-a: ‘mining ‘claim: ‘upon, and returned’ by” thes ; 
ae _, Burveyor as agricultural i is ‘sufficient: evidence: that: the land Is: min-. es 
= i eral in character. to cast. the burden. ‘of. -proving the. contrary. upon me 
= Lone, who asserts its agricultural character, but the overruling deci- © 
~. «gion in no. wise ° *distiirbed ° the~ other ‘proposition: therein stated, = 
: namely, that, a valid discovery within the ae of a a mining location oe 


alsa. 


Se of the claim 3 is need in. ao and: that’ that ee a would — ee 
oS prevail 3 in the absence. of evidence sufficient. to-establish the contrary. 

~ Tn Star Gold Mining, eee | oo Le Ds BB) the: = Departments er ee 
a oP fon page. 42, said: ee Bang A tess meat 


peat The statute, Sec. -2320,. R. 8, ‘contemplates: that a : Gaiman: will Jocate tot ee, | 
es seeding 1,500' feet along’ the discovery. vein-or lode. “Tt is to: his interest: t6.80 
| © locate. Tn’ connection: ‘with a mining’ ‘location’ there: arises: ‘a présumption, co ee 
: > essentially | one of fact, that the located’ vein extends: throughout the’ Jength, .«.-" 
on ; of the claim. ‘The claimant’ ‘is’ ‘not only’ entitled to' the discovered’ vein: “but 10? anos: 

oo Fal other’ veiis, ' ‘lodes, and’ ledges apexing. within the free ‘ground: ‘included in ae 
-. the surface location. Sec. 2322, R. S.. ‘Even whereit‘may be demonstrated. 
--that™ the discovery. vein deviates materially. from: a. central. course: through ~ gens 
o A the ‘elaim, the. Jocation as. . originally staked and marked | in | good. faith: will | 


oer ee (ee 


one “The ies addncea on. behalf ‘of. the aileoed ee falls ; - - ; 
a far short of rebutting the Prepumption arising : from. the facts efeund Se a 


5 Others is no eibeeton : in . the case. » that, dither ae the cline ae e 
es A not. laid along. the discovery. vein, or. that there: was. any. fault: OF oS. aa 
oe aa other disturbance « or r change 3 in: formations that would: break ¢ or, ter- eee 


aoe aie s same. i principles ope with. respect a ‘thal ftnad leveled in hee ae 
4 ‘motion under consideration. | “Each of the two herein above. named bes 
~. claims in ‘conflict’ with the grant: was. found: by the Department tose os 
have been based ‘upon, a legal discovery of mineral. and ‘to have been ee 
said, longitudinally. along a-vein. or.lode whose course at points 
a ~. where | it is exposed. outside the conflict, but, within. the. limits. of the - eae, 
> claim, 8 was, in \ the direction, of the conflict area, the Brine: facie; min- ce 


fie Ai Bee : ' 
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ae tainate ae vein cat any point. to: the sort oe ‘the: north: ‘end of hae: = 


-. -¢laim,” or otherwise’ preclude | its: extension throughout the entire. - : 
length. of the. claim.. It must, therefore, be: held that’ the entire area. 
in question 18. shown, by. the: redord: to be. mineral, in. character, and © 


that for that. reason is | excepbed from. the operation: of the, grant. to. — 


the: company. | veh) . 4 
2 SENG: eee complined of; as > thus tnodifed, is: ‘adhered to, and eee 
on the motion denied, . eee dare saaistan bins a el 





i. taastc 0 OF LANDS WITHIN RESERVATIONS CREATED. FOR THE ‘ eee 


- BENEEIT OF THE NATIVES OF ALASKA, poe 


"Opinion, aay 43; 1928; 


ot Arasxa-—Senoor I ‘Lanps—Resmavarion—INpran DANDsSrartis OF - Naatves: 


By: article IIT, of the’ treaty. of March--30,. 1867,: under’. which the Reirttory -s 

pete of Alaska was. ceded. to: the: United - States, and. ‘by. subsequent. acts -pro- aS | 
ae for. their ‘education: and: ‘support, . Congress has” recognized the 

ge “natives . of Alaska as wards of: the. Federal ‘Government, thus’ giving them °- 


a status similar ‘to’ that: “of ‘the: American: Andians: ‘within the’ territorial oe 


"cv lithits:of the United States.. at es 2 | 
— aes sr Nweraes Lanps—Russnvation—Snonsranr OF THE: “Unnznox—Lease— 
“SUPERVISORY, AUTHORITY. ; Keio ae pee Me te 


| “While there: is no.: specific. ‘etatate ‘relating: to the D aablect: “yet. ‘the. doherent Ve fae 
in a power. conferred. upon: ; the: Secretary. of the. Interior, by... ‘section | AAD is oe 

_.. Revised’ Statutes,. to: supervise. ‘the. public. business relating. to.,the: Indians, oo 
ion, includes , the. supervision - over .reservations: in the Territory. of. Alaska 


| + -ereated 3 ‘in. the interest. of, the natives. and ‘the. authority. to. lease. Jands ae _ 
- _ . therein for: their benefit, nae oe ah ee ee ee ae ie Aut 3 


a ‘Epwanns, Solicitors. : 


; BY the. Executive order of | ebriny on, +1915, ‘the 4 aie o 





Agee through t an ‘Buream of Education to. miahitadh: a scldol: did 


. otherwise. care” ‘for, ‘support. and advance. the interests. of the ab- 


: original natives who are practically ‘the. ‘only inhabitants of. the 


. village” mentioned, “and: who: support ‘themselves. ‘mainly through 
. hunting, trapping, and fishing. - ‘In. view. ‘of. ‘the: fact- that. ‘these 


~ natives live in an isolated locality and are’ remote from any place 


where they can ‘readily and. advantageously. dispose of their ‘fish, 2a 


the officers of. the Bureau of Education have concluded that: it would A : 


ee, be both wise and helpful to ‘induce. the installation and tnaintenance - as 


oe of a salmon cannery at. or near ‘the e village. oo | 


pws 


oe oe eee <t - _ DECISIONS ‘RELATING TO, THE PUBLIC ‘LANDS. Se eg 


Phare’ can. ns no. aoae but that. such. § a. plank. sould ae very: ie ee 


pees ficial | to the natives because it. ‘would, not, only. furnish them. employ- ore 
ee ~ ment 3 in. and about. the cannery: itself. but. would. encour age ‘them. to ae a 
_--more extensively engage in fishing since the superintendent i in charge ae 
+e of the schools for.the Eskimos, Aleuts,. and other aboriginal. people, — See 
oe, eS all of whom L shall hereafter. refer. to as, natives, has: ‘reported: in. a Pea 
os telegram. addressed. to the. Bureau. of. Education. that’ a “small can-. - pee re sa 
ee! nery. on the reserve means eight 1 to twelve thousand dollars to. village. . on Begs 


a” _ Without it sale. of salmon will, net, them two: or three thousand oO eee 
ars? only... ase et oe 
i icchenance: of dee Ager ‘object, abe. sc opoaeaee ass a 
- tered into negotiations with J foseph. A. Magill “ rf for the erection. of eee 


hoe cannery and for fishing’ privileges, within, the reserve for. the. period.» oe 


: of five years,’ a and by. his letter. of. April. Ae 1923, addressed: to this a a oe | 
4 _ Department, the Commissioner of Education asks— acer oe ee et 


Information is desired from: the Department: as: -to whether or. tot the | ity 


a? oner of Education is authorized to issue to Mr. Magill a permit to‘operate a * | ee. 


: “cannery. and. to. fish. within. said reserve, conditioned on. the. execution of. a lease | 2 ae 
ee between Mr. J oseph A. Magill and the Tyonek. Native Store. Le eee 


“In response. to. your. request for. my. opinion on. ‘the eon thus : 


_ penes Ihave the honor. to. inform: you that 1 bie my. judgment. you — Peas 


_ are authorized. by. law to. enter. into such: a ‘lease, either through the — 


-' Commissioner of Education. or otherwise; t but. that, the Jease should es, 
-. not be made by. the native. store. | eget 6 wack a s 


In. view of the fact that this question’ ie Gok i heretofore, in’ ‘80 far 


— aS, L am ‘informed, been. submitted for, consideration, I deem it advis- : 


-able.to’ Jools i into the * prinelples on which this, ouon is. based at. some ; 
length. Ciera i Lo ae 
a _ While ree is no. , statute cvhieks in. “express. terms. aathonies ‘the. 


| gr anting of such leases, Tam of. opinion that the:power to, grant. them a : 


‘exists as an incident. to, and a necessary aid in the execution of. other | 


: ‘powers and. the, performance of other duties. which have been dbrectly a : ia 


e conferr ad by: statute. 


The. fundamental. consideration, “underlying. this queson is. thé fe ‘ * 


ee fact that these natives are, in a very, Jarge sense at least, dependent — nee 
subjects of our Government and.in a state of tutelage; orin other 
ic _ words, they are wards of the Government and under its guardianship’ — ce 
... and care.. The-relations existing between them and the Government 
oo are: very. ‘similar. and in many. respects identical: with those which “000°. 
shave long existed between the. Government and the aboriginal peoples — oe 
_.- vesiding within the territorial limits of, the United, States to whom I oe eae 


- ". 2 shall. hereafter refer as: ‘American Indians. E Ses, 
Article ITT. ‘of. the treaty. under: which’ ‘Alacke: "was, “ended: to, “the, Pe ee 


a ae ae States, (15. Stat., BM, conferred. citizenship | on. all. ‘the: ‘in- ae a ao) 


8751" —22—vo1, 4938 
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| : oe habitants of the éedéd territory “with the asicoption of ihe ee 
- jzed tribes” therein, and declared that they “ will be subject to such 


. Jaws and regulations as the United States may, from time to time, . 


pe adopt i in. ‘régard’ to. the aboriginal tribes of that. country.” 


In the beginning, : and for a long time after the .cession ‘of. this” 


_ Territory. Congress ‘took no particular notice. of these natives; has. 
. hever undertaken to hamper their individual movements ; confine | 


them to a locality’ or reservation, or ‘to: place. them. under the imme-. 


- diate control of its officers, as has been: the case with the American: fy ae 


o Indians; ‘and no special provision was made for their support. and” 


= education until: comparatively recently. And in the‘earlier days’ it. 


oe as repeatedly held by the courts and: the Attorney: General that 
| these natives did not bear the same. rélation to. our ‘Government, ans 


"many respects, that was borne: by. the American ‘Indians. (16 Ops. 


o Atty. Gen., 141; 18 id.,.189) ;. United States. v. Ferueta Seveloff (2 — | 
ce Sawyer U.S: 311); ‘Hugh: Waters v0. J ames B.. Campbell ed Sevyer: 
7 OU. S.,"191)3 John Brady et al. (19 L. D., , 823). . 


| With the. exception: of the act. of ‘March: 3, 1891. (26 Stat., 1098, 
1101), which set. apart. the Annette Islands. asa reservation toe the 
--use of ‘the: Metlakahtlans, a band of British Columbian natives:who — 
: immigrated. into Alaskain‘a. body, and also except’ the authorization 


Ps : Given tothe: Seor etn of the Inter! ‘lor’ “to make’ reservations for land-_ ae 


| ad. or fF diretly, authorized the ofeation. of ‘reservations of any. 


: ‘other character’ for. ther: 


Later, ‘however, Congress begun to 5 ditetély. recognize thas iadives : 
as being, ‘to‘a' ‘very’ ‘considerable ‘extent ‘at least,’ under’ our’ Govern-. 


oat ‘ment’s guardianship and enacted laws which protected. them ‘in: ‘the 


“possession. of the lands they occupied; taade prevision “for the’ allot- 
iment’ of Jands: to’ them in ‘severalty, ' similar ‘to ‘those” madé to the. 


. ‘American | Indians; gave: ‘thein' ‘special : ‘hunting; fishing’ and: other 
a ‘particular: privileges to enable them to support. themselves, and ‘sup-. 


plied them with: reindeer. and instructions as to’ their ‘propagation. 7 


-- Congress has also. supplied funds to give. these natives ‘medical and | 
~ ‘hospital: treatment and finally. made and is still’ snaking extensive 


ae 7 appropriations: to defray t the dea each of both ‘their: education. and 


Ha - theint: SUppOrt. Be ae 
oa le Not only. ee Oblate 3 in “this: manner eats’. “thee satives as cas ” 
oe ae wards’ of the. Government. but. they have. been repeatedly so. 
— - ** peeognized: by ‘the: courts. -See Alaska Pacific Fisheries v. United. 

States. (248 U. S.; 8) ; United ‘States v., Berrigan e¢ al. (2 Alaska. . 


"Reports, 442) ; United States »v. ‘Cadzow-et al. (5 id., 125), and the | 


ae ih “unpublished decision of. the District Court: of. Alaska, Division No. | 
-. Ly in the’ case of Territory of Alaska », Annette, Islands, Packing 
ee es Company et al., rendered June 15, 1929... eae Tbe Sagan “Geren BY he 


ee 
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a oe this it will ie seen - that: fiend: natives are now eae oo Pate 
oe jal aby considered. ‘and. treated as: being under. the. ‘guardianship. and 
ee & protection - of the. Federal Government, : at. least to such.an extent 
as to bring them within the spirit, if not within the exact. letter, © 
_.. + of the laws. relative to American Indiaris; and this: conclusion ‘is — 
a7 supported. by the fact that in creating the: territorial government, of 
Alaska and vesting that territory with. the powers. of legislation and 
a aos control: over “its: internal affairs,. including public: schools, Congress 
~. expressly. excluded: from that legislation: and control the schools — 
pie “maintained: for the natives and ‘declared ‘that such schools: should — 
_ ~ continue to remain under -the control of the Secretary: of the Interior, ~ 
areas Turning now. to: a. closer. consideration of the question: before: me, Pa | 
7 saad looking to. the extent. of the powers of the executive branches _ 


: of the: ‘Government;, we. find. ample justification i in the following facts 


7 - and statutes for my opinion that. He: sone? here i in mp anesion any eae 
2: ‘ executed. under, your: supervision. 


: Section. 465,: Revised: Statutes, dedlares: that ! “ “the: President’ ‘may 
. preseribs ‘euch: regulations ° as” he may “think fit for carrying | into 
effect: the various’ provisions of. any. act. relating to Tndian. affairs.” 


’ Section’ 441, ‘Revised Statutes, j in defining- ‘the. powers | and. juris- ; 


| diction of the Secretary. of the Interior says | that-he “is. charged’ with 
supervision of pup, business: ‘relating: to the following subjects: 


‘Third: The: ‘Tndians’ *e. P ‘and. by. section a “of. ‘th, ae of 


= January OF, {905° (38° sie 616, 619), ‘Congress declared. that, “ the 


| education of. the Eskimos oa Indians j in the: District of. Alaska, shall 
remain’ ‘under’ ‘the: ‘direction - ‘and’ control ‘of the ‘Secretary of the 


‘Interior ;”" that’ schools for them ‘ “ shall, be. ‘provided by.. annual apr 


‘propriation ‘ ” made by Congress, and, that these natives “ shall have » 
the same. right. to. be’ admitted to. any, Indian. boarding. school as 
the Indian children in, ‘the, States. and. ‘Territories, of. the United | 
States 4 have.” 


ap A Ae later. acts, Conran went farther and Sade ad is s still pee ce : ce - 
has appropriations “to. enable the Secretary. of the. Interior, in his dig: be Fire Foes! 


“cretion and under his” direction, to. provide. for the: education. and . 


oe support - of the. Eskimos, Aleuts, Indians, and other. natives a of) aes 
. Alaska. (See 42 Stat:, 552, 583 and similar former acts.) And it,is a8 - 
. i : also well: worthy of note in this connection. that, the Bureau of Edu- Ones 

PS gation | is charged. with the immediate. duty of: executing, the laws, 
Lee relating” to. the education and support. of these natives, under. the. 
. supervision’ of the Secretary of the Interior, as will appear. from the. 
"fact that the appropriation: just mentioned for their: education and - 
ee support. is included ‘with other items in the funds appropriated. and. . 
Cee set. tapart by Cinigres, for the support of the activities of that Bureau; | oe “ ol 
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a 


cal turihstinors that: the: nat of J ay ie 1918 (4i Stat, ‘1367, ana) . 


specifically: authorized the Commissioner: of Education to ‘sell. male. - | 
-reindeer and invest the proceeds i in the: purchase of female.reindeer 


- for distribution by him among the: natives s who had not been’ ‘supplied a 

with: those animals. . ate eT: : 
The objects for: which this reservation ’ was ona were; : thienefora,. : 

“largely the same as: those. which induced the creation of the Annette 


~ Tslands Reservation, supra, concerning ‘which Mr. J ustice Van: De- : s 
_vanter said in Alaska Pacific Fisheries v. United States, supra, “the 


“purpose of creating the. reservation was to encourage, assist and ‘pro- 


tect the Indians in their efforts to train themselves. to habits. of: in- 


sane, become self-sustaining and: advance to the. uk of civilized . 
dLife.” eee, 2 


» An. 1874 Alomar General Brewster i In considering this : question of i ioe 


: _ reservations stated that— _, pati, lt 


The regulation of: the relation of the ‘Govérninent with these tribes is’: a ‘great - ; | : = 
"public interest, and their. settlement. upon reservations hag been. considered ae 


matter of. great importance. Indeed it has been’ the. settled Policy of the Govern-.’ 


ment for ‘many years. * - a - may well-be regarded ag a, measure in:the pub-. oA 
lie interest and as for a ‘public. use... Congress has in numerous acts of legislation. “me 3 


“recognized it as. such, (IT Ops. Atty. ‘Gen., 258, 260.) 


In Grisar. 0. McDowell’ (6 Wall, 363, 381), the. Stpreus, (ene oS 
7  Geoagnized the fact that the President. had, in the absence of anex- 


_ press statute, the incidental power. to, create. reservations where the - 
lands reserved were needed. for the carrying out, of s some. Public duty ae 
imposed by statute, and said— oS 1 | 


“From an early period in the. history of the government it has ‘bean: the. ae aa - 


tice of the Président, to order, from time ‘to time, as. the. exigencies of the public | 


service required, parcels of land belonging to. the United States to be reserved . | : ; Z 


: from sale and set apart for public uses. : ae ee: 


~ And both the ‘Attorney General and ig courts Have ib jecogaikad the oe 


: fact that that } power extends to the creation of Indian. reservations as. 


well as reservations for other. public purposes, See Alaska Pacific a 
Fisheries v. United States, supra; ; United States v ‘Leathers {¥ed. Soe 


Cas. ‘No. 15581), and 17 Ops. Atty. Gen., 258.” 


_. The making of this reservation ° was, ‘charetoré: justified | by the eras 

Taw and the facts relating. to. the’ neéds of the public service, and 

having been created . for. the’ ‘well. ‘known and generally recognized — aoa 
| purpose. of. segregating these natives: from otherwise contaminating ee 
and hurtful influences, and to enable the Bureau of Education. CO. 

: aid. them’ in advancing towards ‘civilized ‘life’ ‘and complete self- Ee a aie 
support. by instructing. and. encoura aging - them to engage in useful a 
| _ > pursuits, this Bureau may ‘use or ‘permit ‘the, reserved. land. to. be one 

used: ‘in’ ‘any ‘reasonable manner and. for. any reasonable purpose hae 
which 5 will: advance the, interests of the natives, ‘providad. it does ae 


x 


ie : tae ace | "DECISIONS: RELATING TO THE ‘PUBLIC. LANDS. : oa: 6OT ay ee 


et . noe: dete ie make. cach a disposition ee them’ ‘as cil: Srntaally ve ; oc oy 
cs “embarrass: the Government’s title. ‘For that reason. ‘the “Proposed. ne 
 Jease may. be. entered. into. | 


This conclusion-is: in. ‘Haenony: with. ond has the ae of the ee 


oo ieseion of the highest court.of Alaska in the case of the Territ ory sie 
ae cot Alaska. Ce Annette Islands. Packing Company, supra. . 


That case involved the question as'to the power-of. the Seriiay. ae 


Approves . ot 
3 oz, C.. ‘Fraiwey, 





tk 
he: 


a iret Assistant t Seoretary. ane 7 ee : a Sere ee 


a Of the Interior to. grant: a lease on ‘Annette: Islands: similar. to the - : pet a ak 
‘one here involved, and the court held’ that he “had power, as the = 
.... authorized: agent of the Indians residing on the Annette Islands, 
oo Reservation, ¢ as. well: as. under his a authority, to enter into” ae oe 
“Tease.” : ae eee! et 
Rare Gi will. ihe cbasrved. Bion. the: language. quoted ‘ftom: ane ae ene 
ae of: the. Commissioner: of: Education .that he has: in mind. alesse 
© between Mr..J. A. Magill and the. Tyonek native. store,” in. which Ss aes 
all, the. adult: males: of the: : Tyonek. native. families. are “said. to be peg 
/ shareholders... Po Ae ae unser 
yn my opinion: this sane should. be ‘made: ore you - or. ae aomee 
6fficer: of ‘the Bureau’ of Education. at. your designation subject to 
~~ the. subsequent. approval. ofthe. Secretary. of the. Interior, and not , 
. by. the native store, and the. proceeds 0 of coe lease should. nal foe a 
of for. the, benefit of the: Indians. ie aL ne ing” oe " 


2 TEMPORARY WITHDRAWALS: PENDING RESURVEYS TOPREVENT 


“HOMESTEAD. SETTLEMENTS—INSTRUCTIONS OF JANUARY 19, a 


1923 &. i. a #18), 7 ‘MODIFIED.’ 


-Inemvertons. 


| | Derarmcawe OF THE nee —— 
-_ -Genrrat Lanp Orrice, | 
“Washington. Dee, Me ay 19, 1923, 


a3 The Commissions oF THE 2 GawenaL Lanp. Onrice: 


K - with your Jetisr of May 3, 1998, providitig for temporary withdrawal oy he - : . 
i oe certain townships | under the act of Sune | 25, 1910 (86 Stat., oe 


“Te | is ‘stated ‘that ‘the townships, eationed: Gave pen ‘exited ere 


ie | -Salatine to the necessity for @ resurvey and that it is. found. that gu ‘ a 
2": the: majority . of the: original | corners are lost and there is an over- 5 
ied eee erending ae three of the: oe Also that the original | 7 Sie 


: 3 


LAN oe * Bats’ are’ utterly: defective in. n representing ¢ areas and conditions as a 
(they really exist. - ae : as ee eee 
The proposed bee is pees in coh isnes: Tt aaverachiona th, 
2s ef January 19, 1928 (49 L.. D., 413), which directed that when it has. > .- 
been determitied - that it is necessary. to-resurvey a township insae 
_ State where the. desert- land law is operative, the land. should: be oe 
_ -withdrawn-by Executive order from all forms of appropriation except — aoe 
ee . settlement under. the homestead law until Ms Plat‘ of. ee has _ 
= been: filed in the local land office.’ 2 ee ee 
> That order. was designed. to sbiviate : ‘the: effet of: oie ine) ig 
| Court decision in the case of Cox v. Hart rendered: December. 11,1922 


oe 598 : ie "DECISIONS. RELATING To THE: PUBLIC LANDS. a — Ton. oe 


(48 Sup. Ct. Rep., 154; 260 U.S.,—), which held that lands in town- oe - 


: - ships suspended for: resurvey have: the: status’ of: unsurveyed: ands © 
- and that’ desert-land claims: may. bei initiated thereon fe the act | . 


a of March 28, 1908: (35 Stat., 52). 


+s Bo. allow. the initiation: of” such tains during: ee process: ot: re- 
: survey would seriously embarrass the Land Department. i inthe equit-. 
able adjustment of existing claims, and therefore it was’ deemed 
2 necessary to: withdraw the land from. appropriation. ‘until the resur- 


_veys were completed.’ An: ‘exteption’ ¥ was see) however; 3 in: case > of 


‘homestead ‘settlement.” a = 
—_ Further consideration of the: ae dostntuetionsy hase eonvisiesd: the 
_ Department that no. exceptions should be made; but.-that in’ such — 


cases the land Should be withdrawn from homestead settlement as 
-well-as all other forms of appropriation. ~ ‘The same reasons which 
‘make. it necessary. to prevent | the. initiation of desert-land claims 
apply in respect to. homestead. settlements. Experience in adjudica- 


| tion, of conflicts | arising’ “under. resurveys: has shown the. evil effects | 
of allowing settlers to. “firther’ confuse. the situation by making. set- 


—tlement in ‘townships where the existing claimants are In controversy 


and doubt respecting the lines of their: holdings. Such settlements — 
become a source of. embarrassment i in making equitable adjustments 
aoe by. way, of amendment of existing entries or conformation tothe lines: 
~ of the resurvey. No. new claim. should be allowed to be. initiated < 


oe oun til the lines have been definitely reestablished. 


~~ ~The said former instructions. are modified - ‘to. agree herewith : ee ; 
and you. are directed to formulate the withdrawal order accordingly. Caen 


‘In this connection if may be added’ that it is the desire of the 


Pes | of the commencement of the irassectaear resurvey. . ‘ tte 4 
Oe | : eee B.C. Frey,” 


First Assistant Semetry os 


te fies Department. that lands: be not withheld from appropriation longer as 
than. necessary to. accomplish the object of the. withdrawal, and that 
a withdrawals for the purpose of resurvey. be not made long i in advance a 


Ca Rosner 4 AND eee 


roar ASSINNIBOINE. ABANDONED: MILITARY RESERVATION— a i Pie 


_ EXTENSION: OF. TIME To ) MAKE. PAYMENTS—ACT or JANUARY - 
65 1921. : 


: - Ixsmvomtons, | 
| fOireular No. 8001. 


| Dapanracer Or THE » INTERIOR, © co 
| . GENERAL Land ine. 
_ Washington, D. ac ae ay 3, 1983. 


+ ist aN 


“Havers, Montana: “ 


Tt. hid been brought to ne attention’ oft this office ‘that. Satiees . See 


" = hing sent out: by you to all holders of Fort Assinniboine Abandoned = 
vee Military Reservation lands, i in which they ‘are‘notified :to make’ ‘payee. 


“ “ment within thirty. days or appeal to this office, or in the’ event: they s es 
> fail to: make: ‘Payment: or appeal, then their entries 5 will be held ae ee 


cancellation. | 


“The above: ‘rederition’ was. Sapenee | ‘to: \honestad! 1 entry i in. 1916: : 72 


- under the: provisions of the act of Robrusry i, 1915 BS Stat, ae . 
| uae 4 of: which: reads as follows: ; 


That entrymen upon: ‘said lands ‘shall, in addition - ‘to fie! eaular ‘Jand. office 
| fees, pay: the. sum of ‘$1. 25° per. acre for said land, such: payments to. he: made. ag. 
‘follows : ‘Twenty-five: cents’ per acre at’ ‘time of. making entry and ‘25. ‘cents per _ 
acre. each and every: year ‘thereafter until the full sum of: $1: .25 per acre shall 
have. been. paid: Provided, That for. a period: of. six. months subsequent; to the: 


“date on’ ‘which the: lands: are: opened 0: ‘settlement, _entrymen_ ‘upon said : ands Cees 
shall, in’ addition to the regular. land office fees, pay. the sum of $2. 50. per acre 
for said land, -guch: payments. to ‘be ‘made. as. follows: Fifty cents per. ‘acre at oy 


the’ time of making entry, ‘and. 50 cents: per. acre: each” and. every year. ‘there- 
after. until the: full: ‘sum. of. $2. 50: ‘per: acre shall’ have’ been paid. In. case ‘any 
entryman fails to. make. annual payments; or: any’ ‘of. them. when. due, all: Tight. in 


ee and to. the. lands covered by. his” entry. shall cease; and- any ‘payments thereto-. 


| fore. made shall be. forfeited. and: the. entry. canceled, and. the land. shall be’ again ee 


| subject’ to entry under the. provisions of the homestead law at’ the: price fixed ~ 


2 therefor. by the: former - entry} ‘but ‘in all: cases” ‘the full amount. of. the DUE ae : os 


: chase m oney must be: paid: on or before the offer of. final Proof. 


“When the time for. ‘payment ‘of the purchase price undér. this’ a ee 


- ‘arrived it was found: that the financial condition of the holders was ° : 


ze such that they - were ‘unable. to. meet the payments on: their lands when ee o : : 
they became due. In‘ order to relieve the situation the: act of Ji anus 8 typ 0: 


a es ary 6, 1921: (41 Stat., 1086), was. passed, which provided that: any = on : | : : 
persons: who: entered ander: the act of: February 11,1915, could obtain) 


| an extension of time for one year from the. anniversary of the date of a8 
ae the entry last preceding the passage of the act, within. which to. pay ee 
, all of the installment: then n due, 6 or any part < of the preceding ‘ictal ee: 


i 


: distress and failure: of crops. 1s. similar to the. conditions which. pre- 
-vailed when the time for payment. under the act.of February 11, 1915, 


| arrived, and, which prompted the Passage of, the, act of J january, 6, es 
Isat. : - oe 
| ‘Under the. pera ae the time | is. shred ioe the payment for. ae oe 
lands. and. in the: absence: of further. legislation this ‘officé ‘is without | 
| authority: to grant: an‘extension of. time in which to make payment, - 


but itis believed: by: this office that. Congress. having once come to the 


- yelief of these homesteaders by’ granting an. extension. of. time,, the 
oy people. should. be given. another opportunity. to. again. present a,peti- — 
tion to. Congress fora. further. extension. of time in which to make 
a payment. ‘With this belief i in mind; this office, therefore, directs that” 

. when the time: for payment has’ atrived on any homestead entry | 
--. within the Fort: Assinniboine Abandoned Military, Reservation, and 
A when payment has.not been. made after due notice to the entryman, ares 
you. will not. report the entry for. cancellation to this office: but in- a 
-. .gtead, you will notify the entryman that he’ will be permitted within 2 
thirty days from receipt of notice to file.an. affidavit in your office, 
te ~ corroborated by the affidavits of two other. persons, stating the rea- 
So Sony why he is unable to make payment, and. when he 2 expects | he will ed, 
ae be able to do-so. . *- Aye, od 
| The affidavits will chen be. fenanted by: you to this. aifio’, for Oe Din 
ist a consideration and if the affidavits. furnished justify a. suspension Of Soe 
ge: tthe. entry, the entry may be suspended for such.period as may be 
ee found necessary, x not exceeding one year; to. enable the. -entryman, to. Psat 


a 600 a ie DECISIONS’ ‘RELATING TO THE. ‘PUBLIC: ; LANDS, ene “Lvor. post 


_ o 7 | nent: ae payment hae not bees made, by paying res at le: , peas 
pate of: five: ‘per centum per annum’ on 'the’sums to be extended from = 
ea tS “the: maturity. of the amped installments to > the —. of the tage d 
aa it of extension. , | ree 
«The proviso to said act provides that i in *ehis event ot any ret eae 
poe ment: becoming’ due within one year from the passage of this act, 9 
and for which.an- extension of time for: “payment. has not been fia oe 
oo wise. authorized, ‘the time. for paying such installment may-also be, . ae 
_ extended for a further ‘period of one year, vy paying interest thereon eae 
- At the rate of five per centum per annum. ee che 
. he The second proviso to said act ‘empowers. the. eee ‘of ‘the: ae 
to93 Interior i in. his. discretion: to. extend. the oe for a oe period pea 
| > of one year. en Ss i 
pe ne, communications feceived 3 in, 1 this office. state: hat a ae hard: he 
- ship will result to the. holders if no extension of time is. authorized Aa 
ad by.. this office, as, they. are unable. to. borrow, money. ; from. -any.source.to _ a 
. meet the payments due, which condition‘is ascribed to the successive — 
droughts during the: past: six years. _ This present. state of financial : 


= 


‘s - mks peta. “However, i in no "case, will the dnfisyaiaiy i ‘excused.” 
from: submitting final:proof on his entry within the SeOTY. period 


= because of his failure: to 7 vomplete final uae aie : 
oe ae ON Ee a Tae Wantaae a 
“Commissioner, 


a a | "DECISIONS RELATING TO THE PUBLIC LANDS. oe, ee pees aa 


: oy % 


| Approved: a a io et | 7 Ot : : . | : i " ha : : oe a ee | | : : ~~ - ie : : - : : ae a | 


EW C. ense ae 
. First Assistant # Seoretary. 


-“HIGHSAW y Ve . HEIRS OF MeCOY, 


“Decided May 18, 1988, 


- 


_ConeenArvmaat_Hosesns4 tistay = Winow:t “Hens ‘Devise Descent. fe eo 
AND. DistripuTion—Worps ‘AND: Purases.. Cone a ee 


Section, 2291, Revised. Statutes, prescribes : ‘a course. of: descent of | an. entry: Boar 
i man’s” homestead rights. in. which his widow, it, there. be. one, is’ ‘given: Ai eo bos 
~'separate status by being accorded preferment. over all other. persons “upon : oe. 

whom. the law. pene cast descent ; therefore, ; an affidavit of contest E charg- ae: 


term | f heirs ” as used in the statute does. not: ineude ot widow.” a a ees fe ae 


Gt DerartMenrar J Decrsion Crrep AND APPLIED, . ee ee ere 
Case of Moody v Myers. re 45. L. D. 446). cited and dappled. 


ie ; Fi INNEY, First “Assistant Seeretary yi 


This i is an’ ‘appeal. by Kelsey R. Highzew: from ‘the deecion of, tthe ee 


| General Land Office of October 11, 1922, in. the above-entitled. case, 
which decision held the: contest affidavit of said. Highsaw defective, | 
and’ required the. filing: ‘of an amended affidavit. as a condition, oe 


allowing: the. contest to ‘proceed. | ee 


 ,The land involved is the N. 4 b Sw. ra SW. 4 LSE. ry N.4 SE. “+ ae 
ce - See. 25, and NE. 4 NE. 4, sec. 96, T. 14. N,, R. 2: E., B.. Hi. M., ee 
Te ‘Bellefourche, South Dakota, land district, entry being allowed. ‘ander Fone 
_ the stock-raising homestead law, on June 24, 1918, following. appli- eae 
ae cation and petition for designation | filed by J ohn R. McCoy on Jan-~ 
mary 17, 1917. In Wns; ‘application;, ony. stated cea ae: hice ae 
me “unmarried. | Ree ee, 
oe Highsaw’s S. contest affidavit (omitting parts 3 not “here material) ee vad 
| ‘ies reads, as follows: | ea te a ad wal ee 7 ease 
: That, said entryman’ never. established, or. maintained. residence’ on ‘said. land os os oi 
ok , from the date of entry. to. the. date: of. his death, which occurred about three ake 
erg years AZO 5 that. the entryman’ s heirs,. if, any, are unknown ; that. since the death ae 
2 of: the said entryman. - no. one. has” resided. upon, “improved or cultivated. the wee ee 
eee said land. or. made. any use thereof, but. that. the same has. ‘been: wholly: aban- oe ase ae 
oa on from the date of. entry, to the. pres time. .. | | Ms 


ae eS 


es 602, : =; DECISIONS RELATING ro ‘THE: PUBLIC LANDS, 2 Pron: 


a ths Ganerl hand Ofice, in tlie decision ae appealed froinco ee 2 
a ruled: the action of. the ‘local. officers and. held the contest. for: dis- : 
~ missal upon the following. stated grounds: ee 


7 The homestead’ law ‘provides that in case of the: “death: of an can final : 


| ‘proof. may be’ submitted by his widow, or in case of her death, by entryman’s 


heirs or devisees. If the deceased entryman left a widow surviving him, she _ 


| should be made the . party: defendant and. the. contest should be addressed to OE 


alone. » 
‘The contest affidavit being dees: as shown above, the case is remanded. 


’ The. contest: affidavit is: silent. as to whether or not the entryman | 


ess survived by a widow, or. what efforts, if any, were put forth to 
a ‘ascertain this, or whether a widow is now living. The absence of 
: heirs” is stated, but this does. not. necessarily negative the existence 


of a widow, and, under the homestead law, this omission is a’ matter ©. — 


of the utinost: importance, since the statute: (see séction 2291; Revised, Rate 


| _ Statutes) prescribes. a course of: descent. of the entryman’ S honiestead * 
-rights-in which his widow, if there ‘be one, is mentioned apart from : 
“heirs.” ‘and. given a. separate. status by. being accorded preferment ee 


| over alr other ‘persons, upon whom. the law might. cast the: descent. 
«In the case of Moody « v. ‘Myers: (45.1 L D, ee ‘Moody 6 filed: « con-" ta, 
rane test affidavit reading as: follows: . eesateg eee. 
‘That said entryman, James J. Myers, died on ‘December 81, 1915, and at the 


ine, of his death left’ no’ heirs. ‘at law surviving him or’ no’ heir at law and _ a hg 
' for that reason the entry lapsed at his death and, the land is now unoccupied, a 


oo = “unappropriated public land of the United States subject to homestead entry... 


The Department held that Moody: must make the. charge. of. his” | 


: eae ‘affidavit more: ‘definite. and. certain; ‘that. “ he. should. ‘be. re- weap 


i quired to amplify. his charge sO as to clearly and. definitely : aver that ta 
“there is no’ surviving widow, heir, or devise ; >” and directed: that wee 


: should. he fail to.do.this, his application to. contest be dismissed. ~ 
The General Land Office, i in the instant: case,. was. correct, in ‘hold. 


oor ing ‘Highsaw’ S affidavit of contest. insufficient, and its. decision is. ace ee a 
- erica affirmed. a : | 





a are : 
 Desidea Moy 22, 1988. 


a ‘Homesrmap Brey—Resipence—Lanp DEParrment—Acr. or FEBRUARY 25, ‘1919, . 


The’ provision contained in the act of February 95. 1919, ‘reducing, for climatic ce 


- conditions, the minimum residence of a homestead entryman. to five: mouths 
a in each ‘year for a ‘period of ‘five. years, ‘is mandatory and does. not confer 


upon the Land Department punonty : to’ accept less than the length. of esl ee 


dence specified. in, the act. eo oe ee ee ee 


ee) eee "DECISIONS: RELATING TO THE: PUBLIC LANDS. £608. Fs 


: any Fi iret pA aebabant Seonetiry’ eee re ng pe ee ES 8 Pe. 


This is an. ‘appeal by. Charles S. Green ‘Peni: a Seaiatoi of the 5 Coin: sf 2 


ae “tnissioner of the General Land. Office dated October 24, 1999, reject- _ a 


ing the final proof submitted March 10, 1992, in support of homestead: a oS 
entry 010352, made October 4.1918, ‘under the enlarged ‘homestead act 


_. for the N. 4, Sec. 34, T. Bais 8. R 32r E., ,W. M., within the Barns... pe 


a Oregon, | land district. | a on 
so eho: facts are stated - in ‘the eee i ealcl oni aad: need not® cae 
here be repeated. It appears that the day before the.decision com- 


a : plained | of was rendered there was received. at the General Land Office - an oo 


‘a duly certified. copy. of. Green’: S certificate of naturalization, ‘There. ot ; 


oS appears. to be no doubt. that, Green, would have been entitled. to credit. Pan ee 


for residence. on the land’ prior to the date. of the present. entry, had. it <° 


been sufficient to. satisfy. the law. “The: question | in. the case-is. thus — pie anaes: 
a "narrowed down to this: Is a residence ‘of. four months and: five. days ae aes one 
-*- each’year for five years. on a homestead. sufficient to, fulfill the require-. ee ae 
.. ments of the homestead law as affected oy the: act of Pebruary, 25, eae 


me 1919, (40 Stat., 1153). : Pee a 
Inthe appeal there are several speciiations © oft error, but only, one. ee 
"requires consideration, viz: | . 


"heh “Te In ‘holding that ‘the. decision, 42 i D ‘18, chick. aia allow absence from. ig ee oe 
i entries on. account, of. climatic conditions does not apply in- this case, . ; we 


Diag tek 


- : Prior to the enactment: of’ the three-year. act (It une 6; 1912, 37 Stat, A 7 ‘i 
oe 193), the’ homéstead law-was’ ‘not construed: specifically to require ace 


| tual: residence. upon the: ‘and: fora ‘defined - ‘period. each : year. ° “But | i 7 
_. the..three-year:. act. contemplates. and | requires the’ maintenance bys ee 


7 | entrymen of actual residence ueot the land: entered for at Jeast seven! aye 
ern ‘months a year. for three years... : ize . ae 
_, It-was clearly. by reason of hardships that ms ia oareit under ao 


oe the application of the three-year. act that. the act: of. February..25, : a eres 
1919, supra, was passeds.. ‘It-must be assumed ‘however, that: Congress: i 
.. was fully cognizant of the conditions in cases where extreme leniency 
iad’ been shown and: what ‘was needed: for those who could not comply oe ~ 
oe with the three-year act. Nevertheless, in ‘the act of February 25,1919, ~ 


Jit 1s, specifically provided that: not less than foe months’. résidence. = 


shall‘ be in’ each year. There 1 is s nothing SS to > the bapa ® ne 
_-... power of the. Department.’ | ie 
-. Jf four months, and five diye in. “olace of five montis ‘ould be 4 ace 


: : | 5 a cepted i in this case, why. not. four months 3 in another case, then three _ os | ; 
"and a half,-and so on?: There is no dene for soup vin this i6 proof; a 


e : > and the decision. appealed. from | Is affirmed: ee te 


“604 DECISIONS | RELATING TO THE PUBLIC. LANDS, “Lyon. . .: “9 


: ee | RELEASE OF LIENS FOR WATER CHARGES. UNDER FEDERAL TRRI- | 
GATION PROJECTS—ACT OF MAY. 15, 1922—APPROVED FORMS, 


Insrmuctions. 


| Deparment OF THE’ Invrertor, _ 
at “RECLAMATION Sumviiny 
| Washington, 2 ae a ae 29, 19883. 


woe Tan Howonabin’ 


“THE: Srcrerary | OF THE Thee | a * 22 —_ Pe ce a 
To secure payment to ‘the. United States a water. ‘charges ander — ae 


. a irrigation projects, the act of August 9, 1912 BT Stat., 265), 
reserves a lién in patents and water-right certificates. The ‘ach of 


May 15,1922 (42 Stat., 541), provides for a. release of this lien i ins 


Cases. where the lands’ involved have. been brought within an irriga- io 


Oe : tion. district;. and. the district and the. United States have made a con- 
sae tract. providing f for Las Sook of water charges by: the district thromgh 


rs taxation. 


_The second proviso, to section. 2 of the act of f Moy ab 1922, reads a as 7 
‘That before any. ‘tien, is released: ‘utier this det. the , Secretary of the Interior : 
shall: file’a “written report ‘finding. that the contracting. ‘irrigation ‘district’ is. oo 


= legally organized “under the laws of the. ‘State’ in which. its lands are’ ‘located, 4 


with full: ‘power to. enter into. the. contract : -and: to’ eollect: by: assessment : ae ; 
‘levy against. the lands. of. the. district the. amount. of the. contract. obligation. : 


_..For your: consideration there i 1s inclosed: a form of Report. on Status 
: of Irrigation. District, | intended t to meet, the: rpecraunens € of the Bree 


_ -viso above: quoted... 


The first  Brovise to section 2 of the act t of # May 1 2; 199, , reads as 


| “follows:. Peis. Meee 


- That. no such lien. 50° ‘péserved ae the United States ‘in any patent ¢ or isk! ms 


ae ‘right. certificate: shall be: released ‘until: the owner. of the: land: covered: by the ee 
lien shall. consent in: writing: to. the ‘assessment; levy, : and : collection’ by: ‘such. ee ee 


irrigation district, of. taxes against: said land for the perme to the. United 
‘States of the. contract. obligation. fo keg ee ae a eee 
: _ For: your. consideration ; there i is: incleesdl a form of. Gotisent: as 
| Owner that Lands May be Taxed under Irrigation District, intended — 
to meet. the. requirements of the first proviso to said section 2. ae 
_-.As to the release by the. United States of liens under. water- fake 
applications, and. as.to the Government’s assent to the release by: 


: 7 water. users’ -associations: of liens. under, stock-subscription con- | 
a tracts, the most practical way to handle such cases is by blanket im 
- ‘struments executed by the Secretary. “But as to the. release of liens oo a 


reserved oy the act of August. 9, 1912, individual instruments ; Seem oa - 


t 


; oe "DECISIONS ‘RELATING: TO! THE PUBLIC LANDS, Tage ol 808 ae 


ae to. be feguired. by, Hie: act of May 15, 1929, "These: il be: Linge: in ie ae 
pees “numbers, and. it is therefore suggested that ery to execute same ce 
ee should be” delegated. . sae = ee ee 
For your meron there 3 is -inclosdd a ‘form af Release of Lien, aoe ve) 
— intended to be used for the release of liens reserved by the act of 9. 


or August. 9; 1912, and to be executed bby the Director of the ha Becllatnatioin’ eo 


. » Service. 


It is. cade 
1. That the’ Department approve as ‘to: Fotis the following: 
(a); Report « on Status of Irrigation District; ea, 


4 (b) Consent by. Owner that Lands ‘ay | be Taxed under r Irrigation = a 
ie Distt and. , | Lae , 


(c)s Release of Lien’. 


2. That as to lands es sitet the: -Baceetiny } has. nde the Pe 


7 o report referred. to in 1 (a) and the. owner has: executed: and delivered: 


the consent ‘referred to int (b), the Director of the Reclamation | 2s : = : 
Service be authorized to execute and. debyer the release referred tor ine 


ib 1 &)-" ee 
| Fr E. Wesco ae 
“Approved J ae une 1, 1923, 


- “Houperr Work, dhe 
Beoretary.. 


~ 


“Form perenne! ie 


Acting Director. al 


ate oe fae 7 Department of the Interior, es 


| a Sune, 1923. 


"Deparment ‘OF THE Inrmnion, 
af "RECLAMATION, SERVICE. nas 





2 : Irrigation Project a ee 


ee “REPORT on status oF. IRRIGATION DISTRICT. 


“Pursuant to. the provisions ‘of Section 2 of the Act of: Congress, approved — te. 





May 15, 1922 (42 Stat., B41); I hereby. find and report that. the - 





‘Irrigation har 


me District. is. legally organized: ‘under the. laws of ‘the State of ——— ay in which Pace 





its. lands are located; with full. power to enter into the contract, dated 


7 and levy against, the lands of the. district the amount ‘of the contract. obligation, 


7 Pa 
Bos a0 4 


192, ‘between. the United States and said district, and to collect by assessinent | i os = 


‘Made, and: filed’ in. ‘the records, of: ‘the Department: of the Interior, “at, ‘Wash- ee ; : a ; 





“4 ington, D. Oy, this - —_— Bano of . one e i oes 








eae, ‘haonteel Gina Interior, 


606. DECISIONS 5 RELATING TO. THE PUBLIC LANDS. os FF | 


. ody Form approved by. 
Department of the tnterior, 
2 ace ce June 1, 1923. a 
| Derarraent OF THE ‘vranioa, ok | 
RECLAMATION SERVICE, ae 





_Irvigation Project, : 


CONSENT BY own ER THAT LANDS MAY BE TAXED. UNDER IRRIGATION (DISTRICT. 


‘Pussiant to the: provisions of Section 2 of the: ‘Act ¢ of Congress acowred A May 3 - oe 
- 15, 1922 (42, Stat, 541) the undersigned hereby consent— to the assessment, are 





‘levy, and: collection. ‘by: the “Irrigation District of taxes against lands’ ot - 


the undersigned, for the ‘payment’ to the United’ States of the ‘obligation in favor ise 





; of the’ Government arising under the. contract dated” 


192—,. between the. _ 


‘United States and said district, which lands are. described as follows: (De a 


| scribe lands). 


< Dated at - , this - —_— - day. of - 








| . een approved By: - 
St Department of the Interior, — . 
Peon: une 1, 1923, ° 


ay 
4 


, tie e fp Rene ee oe 
| Derarraent OF. THE 5 INTERIOR, ae 
RECLAMATION SERVICE: Pte ce 





- Irrigation » Project 2 | 


een 7 “RELEASE: oF LIEN, 
7 .-Whiereas, the following-deseribed Jands Tie within. ithe: “ghove-hamad: project a 
- and within the - ‘Irrigation District, to-wit: ‘(Describe lands) ; : ‘and © Poe 
~., Whereas, ‘under contract, dated’: ‘192, ‘between the United States and 








- : said district, the latter has obligatea itself to pay to the’ United States the water : 


| ee under. said project against ‘said lands; and | 


_ Whereas, the owner, of the lands, by. instrument. dated - 192, hias 





is : consented to the taxation of same ‘by ‘the district for the purpose of « paying ; 
oP said charges ; 


ee recorder of - 


2 2 _Now, ‘therefore, panne to the provisions of Section 2 of. the net of May 15, : _ 
“1922 (42, Stat., 541), and under authority conferred upon ‘the, Director of. the 
Reclamation. Service by. ‘the ‘Secretary. of: the: Interior,. June a 1923, . the lien. 


ae reserved to the United ‘States under the act of August:9, 1912 (87 Stat., (265) ae ae | 


“in. the ( patent or ‘water-right. certificate). relating to said lands, dated’ 
and recorded in book - of ‘deeds’ at page - 
3 County, is: hereby. released. seats 

a Dated at t Washington, D. = this ge of - 





























ao et Oe ae gS ay, oe | : Director, Reclamation Service, . ye. 
 - (Acknowledgment under State law.) er 3 


Of” the records: of the cecounty e cae 


Ata: Fe ee eo tea 8 a Lt 


ee > ame DECISIONS RELATING TO. THE PUBLIC “LANDS, ca GOFF ee 


ee oa | WILLIAM D. McAMIS. a 
ee "Decided June &, 1928. a 


“Homestead Ewrey—Parenr—SuaveyPan. 


“It is immaterial whether. tracts included in a homestead entry ¢ are ‘described ge as : 
a an a. patent. according | ‘to’ the’ legal subdivisions ‘as shown. upon: the’ plat... 


os ne of record at the time. the entry. was made, or. as. lots according to-a plat — 


— ; of a ‘subsequent. dependent. resurvey made for. the purpose of. ‘reéstablish-- 2 
o ing the location: of. the monuments of the- original survey, but. it.is pref-. .— & ages 
"erable. that they be ‘described’ in accordance: with the latter. inasmuch Ga es 


~ z te ~ they are. the. latest designations: and: bring to attention. ‘the correct data. 
-Hommsreap. Ewrey—PaTant—SurveyY—PLat—EVIpENCE, | oe et es ” 
: The: conformation: of a: patent: issued: for: ‘homesteaded lands. 46 a” “plat. GE. x 


| a dependent resurvey made’ for: the. purpose of reestablishing the location . 
; A EO the monuments of the original : survey, upon. which the acreage is. 
. ; a shown to be less, than. that, described upon’ the. plat. of record at the. time ae : 7 - 
the entry. was ‘made, ‘is not ‘a. gtound. for ‘reformation of the patent, thas as 
“auch! as’ the acreage. described in a patent is a question | of fact and must” ging 
yield when the ‘boundaries of tne, tract have been determined. aoe ‘competent of a 


, ‘survey. ger er ee es 4 Te 28 2 ker ae ie ae a 
Ss Courr AND (DEPARTMENTAL, Decrstons: Crtsp: AND. _Apruiitn:. 


Cases: of. Gazzam: Dv: Phillips » (20; How.,, ~BF2)5- Southern Pacific: » Railroad ao 
_ Company. D, Bruns (31: L., Dy PTA Vy and. McKittrick Oil: Company e ae 


u ‘Southern Pacific Railroad Company (8x L. D, 2 PAB); cited and applied, . 
Finney, First Assistant Secretary: me iy er ee eee 


On January 11, 1921, ‘patent’ 7897 at desued + ts: ) William J D. »MeAimis tee 
for lots 5, 9; 14; 19; 13'and 14, Sec, 1, T. -B5.N,, R. 64:-W., 6th-P. M., 
Wyoming, containing 229.40 acres.’ : eee 

The patent, was delivered: to: rerean nce on Ta une: 30; 1999, ae 7 
Caed: it to the register - and: recelver,: with: an- application: that. 

_ the: patent: be: icanenlet: anda’ new: one- issued. describing. the-land. 
as the W.-+ SE:.4, 8 1 Sw. 4; NW..4 SW.'4, SWe4 INW. 4; said . 
section.’ He. alleges: that: his: entries. had: ‘been: made’ ‘and: that’ he | 
- had’ earned title: to. the land ‘prior ‘to the resurvey: He urged. that: 


patent. should :issué describing - the: land according: to ‘the. plat: of | : ee 
survey of record when the entries were made. ‘The application was. a 
iecoen peated by a certificate. from: the county clerk that no ) patent ad 


_ for the land had been filed. - wag : | ee 
- The Commissioner of the. General Tand Office, upon ; eineidereuion E 


or the application, held that the patent, issued in accordance with. = 
the plat of survey,.was for the land of. McAmis’ sentriesand thatno’ =. 
~ injustice had been done by conforming his entries to the resurvey. and. er wee 

~ issuing. patent in‘accordance therewith, and by decision of July. 25,000 

1922, denied the application and returned the ‘Patent for delivery. le, 


McAmis has appealed. 


Tt: ‘appears ‘that. McAmis thade fiomieatesid: entry ‘o79t, Neweastle ie . oe 
“land district, Ral peie on October 14, 1908, ‘for the. > W. a SE. 3 oe 
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Seg + SW. 4 4,: said Sec. 15, ee 160. acres, ana on | May 12, 1913, 


‘ oer made additional enlarged homestead entry 09300 for the. Sw. - 
NW. 4 , NW. + SW. 4, said Sec. 15, containing 80 acres. On ‘Sep- ~ 


fh te 29, 1913, McAmis submited final proof: on. the ne - 4 | : 


. entry. Final. pea issued’ October: 38, 1918. | : 
Ond uly 15, 1918, the township was suspended: ean ot a pending 7 


_ resurvey ind: remained. suspended until December 15, 1915. The | ° 


township plat approved. J uly 28, 1883, showed MeAmis’ 8 ‘entries to" = 


~..¢ontain 240. acres. The, Tesurvey. disclosed that that was error and an 


—.» that they. contained only 229.41: acres. The resurvey was. not a:new 
survey to. supersede the old survey. It was a dependent resurvey. 
_ - Its purpose.’ was to o reestablish the location of the monuments: of the 
eee original survey. 93. 
~° McAmis conn éhiat he nad edriba title oer had 1 performed all _o 


- Be thie requirements: of the homestead: law: and regulations prior ‘to the. on 
: ~ suspension for : resurvey and. that. his. patent” should be. issued a ata 


; 2 accordance with. the plat then in-force. - Aes fie 
He. might have performed all the Paquet of. the. a a eae 


: ae: . regulations exceptthe showing. of compliance. . However, the ques: a 
- tion! is’ not: material, Patent was: ‘issued: in accordance with the plat : ae 
ya or 1883, but’ the resurvey disclosed that certain tracts did not contain 


£0) alaves' each as had been shown by the plat.. The boundaries of said . : : 


ne tracts remained the same. On resurvey. those. tracts were sage ecto oe 


7 ‘ as: lots'and notation made as to the correct: area. fC od 
Tt is: ‘not. wiaterial whether the tracts be desonsed a as ‘Tots’ or: by ea 


te legal subdivisions as applied ‘for:.. The. boundaries’ and the-areas 


es remain the same. It is preferred. that: they be designated as. lots 


“because they. are the. latest. designations, and. bring to: attention. the: | 


ae - correct data relative thereto.” The statement of the acreage.of a tract Pam 


 ig‘a question of. fact and must yield when the boundaries.of the tract ~~ a 
_ have -been- determined. by: competent survey. See. Southern Pacific . 
"RvR: .Co. v. Bruns. (31 L. D., 272) ; McKittrick Oil Co. v. Southern oe 


“le age Baa Co. (87.L. D, 248). See, also Gazzam 2. ee i 


ed ‘0 Hows) ee 


he Commissioner’ S decision is. s affirmed. 





| Decides June 8 1928, 


cr Om. AND Gas ‘Lanne Maman: Lanps—Homesreap Ex7ay—Sunrace Ricnrs— ee ae 


- Vestep Rieuts—PaTent—F rss. AND: . COMMISSIONS., 


“The Government hag the rig ght to classify entered. lands, as “prospectively io i a 
| Es - ; valuable: for minerals at any time. prior to. the vesting of an equitable right: oF ee. 
“to a patent 4 for both the e surface and the 3 miner val Laeposts therein, 2 and such’ ee 


es ee | “DROISIONS ‘RELATING TO. THE: PUBLIC: LANDS., 609° 


ee. ee ee ese eee 


ae vested ‘right, is. nde. acquired antil. the: ‘entryman. ee done: eee a 
~~ “required by law toward earning title, including. payment of fees, and, SOM." a es 


~Bussions. 


Pam : Funwey, First : Aisistont t Saévetary: 


onary _ This is an appeal by. Arsene J. Martin. from. the: dacision. of ae hs 
Grae “Commissioner of the. General. Land Office, dated March 21, 1923, gk 
-.. which. ‘required him to. consent to the: amendment of. his ‘homestead Og ee 
. entry for the E. 4 , Sec. 25,. T. 383.N,, R. 38 W., M. M., Great Falls, 9 
ee ~Montanay. Jand district, ‘SO ‘ais to reserve the, oil and U gas eee 0 thee. 
. the United, States... tata e eg e ne, 
ch Appellant. made ie 5 anity: wade the enlarged homestead: law’ . Fe a 
ae April 24,1916. He:served in the war with Germany: and ‘on ‘J fanuary — os ee ws 
i BAS 1921, filed. final: ‘proof affidavits aiaed to’ ‘the provisions. of the Ace | 
vrs ‘aot of March 1,°1921 (41 Stat., 1902). . A oe 
Proof was ‘suspended ‘on March oe “1993, es the: ‘feos ae a 
|  ¢ommissioris prescribed were not paid. and because of pending appli- sees 
cations for permits under section 13 of the. leasing. act. of. February ee ee 
-/ 25, 1920’ (41 Stat., 487). filed on June 8, 1922, by May E. Dillabaugh 
es and Anna B. Grau, On, March 28, 1928, appellant out the required ies 
: fees. and: commissions. ; sae 


The Commissioner prtostiled i in a rae wit’ soativtl 126) of _ 


. departmental regulations, approved. March. 11,. 1920: (47 L.D,,; , 437), | 

. and required appellant, to consent to a: reservation of the, oil and gas 
deposits in the land in ‘view of its classification by. the Director. of: o:- 
the Geological. Stirvey’,. in. reports. dated March 9 and. 10, 1928, 1 as 4a 
ees haying prospective value for oil and. gas. oe 


““Appellant’s claim is ‘that he ‘made final prose on J fanuary 98, 1923, 


and’ that: as’ ‘the’ lands had not. been classified - at. that time: “by the 
= Geological Survey, the burden. is’ ‘upon. the: Government to establish 


that said lands were ‘known to be mineral } in character: on that date. 


dey Spee 


— naneeal depoette in: ‘publie ee is noe sequired until a an ‘anttyman, has _ ae 
~ done everything required by’ law toward ¢ earning title. Such a vested . oe 
oe equitable interest ‘is necessary to’ deprive the Government of its. right - eae 
38 to classify. entered. lands as prospectively valuable for minerals, | i. eat eg 
Payment. of. fees and commissions is a. necessary act toward earns 
ew ing title and, as disclosed by the. record, the lands had been reported. et se 
as mee prospective oil and gas value rior to payment by. Heel Pao 
tee Jant. | ee 
20 2.20 i 18 “noted: that’ appsilaiit fildad consent to the Reeadniene. of his we ee 
as “entry to make it subject -to.the provisions and reservations of the act 
\ -of July 17,1914 (38 Stat., 509), shortly before filing his appeal. BAIS 
Be. aby, will: be amended’ to make it subject to the provisions , of said act * 


87 o1 *—22-—vér 4939 
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2 as. to. a and’ gas rand: he: will be allowed 15 days frou notice within 
ae which to exercise his preference right toapermit. = a 


-. ) The. Commissioner’ s decision is affirmed, the: case closed and the 
eens records returned to the General - Land Office.» ok Lees 





"SCHNEIDER 1 v. FORSTER. 
| Decided June 8 19880 = ea ee 


: Ow ai AND Gag Lanps—Wrriprawas.—PRosPECTING Punact—Hontzsreap Ewrey— mt _ 
SURFACE RIGHTS—PREFERENCE RIcHT.. eee er ae Org a ee ee aot % 
“One who. makes. a surface. entry under. the nee of. saly 1%, 4914, for ands: 


a embraced. at. time. of entry within .a petroleum withdrawal. is: ‘not: entitled — a i 


7 a toa preference right. to an oil. and Bas prospecting permit under section: 20° 
_ of the act. of February 25, 1920... | ee ee ee 
‘Hosrestman ‘Ewrpy—Monrdagn—Monrasa—Asstonment—PURCHASE:—OT, AND. | 
- Gas LAnps. | | et on ee ue! oe eats wee Mae 
Under the laws’ of the State of Montana : a mortgage! ig s merely, a lien t upon the « 
~~ ‘property mortgaged,, and a mortgagee. ‘who purchases: at foreclosure ‘Sale -a 


coe “homestead covered: ‘by his: mortgage is not, prior’ ‘to such purchase, entitled 


to claim as an assignee. within ne PuEeN te section 20 ‘of the act of 
| ae February: 25, 1920... oun ey a rae tele ois cee oe 
7 Fak, First Assistant Scoretary: 


“On April 21, 1993; the GoinntaatSagr of, the Gat Tend Office 
denied the claim of. William G. Schneider toa. -preference right toa. 
permit. under section 20 of the leasing act of February, 25, 1920. (41. 


. Stat., , 487), for the S. $NEV4 a ‘Sec. 7, T. 32 N., , R. 34 E., M. M., ‘Glas.> 5 wes 


gow, “Montana, land district, and held. for ‘rejection his application 
4 for. such permit. - Schneider has appealed. from this decision. - 

_ “The records disclose that Schneider’ s application. for permit, which ° 
was filed on January. 18,1923, conflicted with an application under 


et section 13 of the leasing act filed by J. H. Forster, on August: 9,,1922. 


‘Schneider claims a preference right. to a permit. as the owner of 
surface rights in the larid.. He acquired title by a sheriffs deed of © 
foreclosure made February. 5, 1923, as purchaser ata sheriff’s sale 
held on February 4, 1922, of lands mortgaged to him By a homestead. 


. - entryman, Walter C. Hoyer. | 


Hoyer filed his homestead Geplicstion od a was wilowade on. 
_ April 4,1917. At that time the lands were withdrawn for oil andgas 
by Exectitive order of Ja anuary 9, 1917, and his application: wasmade 


> | : in accordance with and. subject. to the: pron and reservations, of 
a the act of July 17, 1914. (38. Stat., 509). Eee Pa 0 le 
| One of the conditions precedent to a. “preference ‘righé ade: sec- — Gee 


| 4 tion 20 of the leasing act is that the entry must have been made. for 
lands - not withdrawn o or classified as 5 mineral at the time of entry.” ” 
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The. enegane ‘thbrefore. aciyuired - no. . preference right to a permit, 
o and: consequently, appellant could not secure; one as an assignee. - 


_ Appellant. ‘did: not. acquire any title, legal: or equitable, until. pur-- ao 


.. J tise atthe sheriff: sale, on February 4, 1922, ‘by. virtue of the laws 
of the: State of. Montana, which provide that a mortgage is a mere 
_. Jien upon the property mortgaged. He did not, therefore, take. by. 
ee - assignnient - prior to January 1, 1918) as. is: ‘prescribed: in section: 20. 
-'- of the leasing act, and. for this. additional: reason. did. not have-a pref | 
. co ern right to.a permit’ as against’ Forster, a, prior ane | 


: " ELIZABETE I LAURENCE. . | 
Poe, ee silks ane “Decided June 1, i923. 
bie = eo eee : i wee Lede Magee mh oe ae aie He ek ear rgd. dead : woe Bee 
= Scx00r, Lanp—Recuaxcarion-Werspnaw at-—Rusronations—Viesren » Tors a Ga een 
ORBISON AS G4! ok, oe a aa NG aha. “See: ee Sie ig ie 
oy reclamation withdrawal - ‘existent at the ‘date of. the. grant ipa. to the : ss oe 


- oe “State of. ‘Arizona. by. ‘section 24 ‘of ‘the. act. of June 20," 1910, Of. certain 

oe “designated | ‘sections ‘of’ public! lands” for. ‘school ‘purposes, ‘ does’ not defeat. 

& *'~ the. operation’ of’ ‘the ' grant,” as to: lands: ‘subsequently: restored ' ‘from* the _ 

on “: (withdrawal, ‘but ‘the: right ‘of the State attaches: to surveyed Jands ‘within ‘ 
“2: ythe: specified ;séctions: immediately, upon their. restoration. ‘from. the, with: - 
. , ,@rawal,-if the State, has not selected indemnity therefor. . 


Sg Eon Ms Bo : te 
eaves ; fee eres Gaerne eee, 
— a Q hy 


ST ees ee ee —a 


tee 


os ‘The right. ‘of the State. of. ‘Arizona ‘which attaches to. surveyed. sehical. lands 
: , immediately Upon’ “their. ‘restoration from a reclamation ‘withdrawal, “can. 
not: “be. defeated ‘by: the | ‘initiation of ‘ae ‘Gesert-land claim ‘subsequently to 
- te _ the date of the restoration. Sf Fie ea A ee a 
2 ‘DepaBTMENTAL ‘Dxctston. Crrep ‘AND ‘Apptrep. , a ee eee 
is Case of State of Washington. Vv. Lynam (45 L. ‘Dz 508), cited and. applied, , 
Rano, First Assistant Seoretary: Pea a van oe ie ay a 
2 Elizabeth J: Laurence has appealed £ Hen the decision" oft the’ Goi ae 
“" missioner of the General Land. Office dated December. 12,1922, reject- 
Bae “ing. her-desert-land application, filed December 17, 1921, for the os 
 &. 4, Sec. 2, T. 10°S.,R. Be Ws ee and 8. R. “My within the Phoenix, 
eee Arizona, Jand district, a 





| ~ ‘mation: purposes. on July 2, 1902, and a portion thereof, Anelsidang 
ieee section’ 2, was, restored ‘from: the withdrawal. on: ‘October. 29, 1915,.the . 
Po dand: restored being” opened. to. settlement on dnuary: 3, ‘1916, yand 
ne poe toe entry on February 2, 1916. 





2: = pass to.the State. of Arizona at. the time. of the: passage. of the act of | 
oe June 20, 1910 Ae a BN).9 on. n account ‘of the withdrawal, the land 


The Commissioner’ S | decision is affirmed. and the case e closed. eerie ee 


. _ Scxoor. Lanp—-Desern. Lanp—Rrcnaatavion—Wrrapnawat—RasToRATI0NS-— Se ane 
ee ARIZONA—VESTED ‘Ricuts. tee ee oe | i : Bae oe. 


i - oo The township | was ae in 1 1874. oe was withdrawn £6 ile a e = _ 


“The Commissioner: held ‘that although ne land. involved ‘Ga not. ae 


3 x did pass: to" ihe: State: upon. on ene on: fsa: the. withdrawal; Ria 
a “no indemnity had.been-asked. for tinder the’ acts:making such. pa aoe 
woe Jslonge“Tn support: of the decision the: case of State: of Washington v. an % 
; ae a Lynam’ (45 Li: Ds 598)>- and: the unreported: case’ of Lester’ L.. “Sid: ee ‘ 
i, orwell; decided: by: the Department; ye 205 1922" oe 049851, fe a 
te a A285), are cited. ° ; ae at 
ssh Ins the: ‘appeal sl tor. he. aipplicant: presents the’ arguments ear 
Baas OE, ‘that the: grant. to the. State of Axizona ‘was one én: presenti;and'since 
it could not take effect on account ofthe: withdrawal the State: had | ‘ 
ke ~~ the right: to ‘select: indemnity Jand; that: section 24. of: the act of Junes 
805. 1910, granted sections 2, 16, 32, and 36 to the State, and where 
-. "the same had been sold, reserved. or otherwise. appropriated or re- | 
ae “.- served gave the State: the: right. ‘to: ‘indemnify. itself by selecting other 
ve. Jands; that said act did not: grant 1 the State. the right to elect. whether © : 
cae FAO: indemnify itself by selecting other lands or to await the possible 
future ‘restoration of the land from ‘the’ then existing reservation or 
. other appropriation, except. in the case. of inclusion in a national | : 
eas It. is ‘contended | that: the « case: of State’ of Washington co 


- was ; a case ay a ‘school section: in. ne ate a ‘national: forest, ‘and 


thatthe. unreported case cited i is no authority: because it was ‘based on , 


the reported case which was no authority: onthe: point: -Counsel'fur- .~ 


ther. calls attention’ to specific: instances. where: portions. of sections 2 


. and 82 were embraced in entries'on June 20, 1910, but on ‘subsequently 
ee becoming vacant were, not held to pass to the State of Arizona.” From - 


this he., argues ‘that. there is no ‘authority, for. holding that. the State - 


; could. await the. restoration. from a reclamation withdrawal and then | 


: tale school land in place. - “cd, , 


; ~The first enexe of section 24. of the act: of Ju une. 20, 1910, ‘reads sas 
| . follows: a ms | 


That. in: addition. to sections sixteen- and- janine heretofore. reserved: for 


ca 


aan ae yee le PO GEES a 
: ONE ht ’ 
Af Gatigt Pe 
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_ 


the: Territory, of Arizona, ‘sections. two: and. thirty-two. in every township’ in.said ' 
i hee proposed State. not ‘otherwise appropriated: at the date of the passage “OF ‘this 7 
ae - Act: are’ ‘hereby granted to the ‘said ' ‘State for’ the support’ of ‘common: ‘schools; Pies - 
/ and where. sections two, sixteen, thirty- two, and: thirty-six; or any’ parts thereof, ss” 
--- are:mineral, or have been. sold, reserved, ‘or otherwise appropriated or reserved 4 a 
: : oy by. or under. the authority. of any Act of Congress, or are. wanting. or fractional Peas 
ine quantity, , or where settlement thereon. with a view to. preemption, or home- aan ee 
of stead, or. improvement thereof with a view to: desert- land entry has. been ‘made. 4 
_ © heretofore: or hereafter, and before the’ survey thereof. in. the field; the provisions af ? 
i OL. ‘sections. ‘twenty-two: hundred and: seventy-five . and. twenty-two . hundred. and. 
ai _ seventy-s six of: the Revised Statutes, and Acts.amendatory. thereof.or.supplemen-: 
tary thereto, are hereby made applicable thereto and to the selection of lands ~ | 
oe in lieu ‘thereof to the. same: extent as if. sections two a eo as. well as Sore e ‘ 
ve sections. sixteen and. thirty-six, were mentioned. therein. | : ge ee 


Shean - Section 227 5 of the Revised Stattites, as amended by: the. act bot a : 
: | Februny 2 28, » 1891 his Stat, 7 96) a reads 1 in n part as s follows: eg ee aes 





Ae 
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Where. ‘settlements with’ a. ‘view: “to ‘preemption. or iomestend!” have ‘pean; ‘or’ 


State. or: ‘Territory, ; in. lieu of such. as: may. ‘be thus. taken by: preemption ‘or hhome- 


in, this. ‘proviso shall be construed as conferring any: Tight not. now existing. 


Tei is obvious. that: the acts of. Congress. SO fully and clearly answer ic e 
the contentions of: counsel for, the applicant. that.no. further.  Hlisens: | 


sion is i DRORRSETY. ‘The decision appealed from; is affirmed. cere? 





a JOHNSON Ne . PATTEN, 


4 ; 7 
: re ee 
oy ae ine et a 
pA els ene 


On. ‘AND. ‘Gas. Tne Sa ‘Pamyiii--Pemrmiitivon Rropn—Howsomes ge8 


, Eyrey—Atien—OCrrizen sue—Srorerary. ‘OF. THE. Inrextozn—Sraturss..:: 


“An alien who has declared his. intention of Becoming a. citizen, of, the! United | oo 7% 


MRE VRE i OE eg se ey 


ie thé award: of ‘the: ‘pretdverisg’ right to. an ofl and ‘gas. E ecleyins ee a 
— oe permit? was. accorded : “by: that: Section, and: ‘the ‘Secretary’ ‘ofthe Interior ‘ i? : oe 
“3 "mMay,: in. pursuance: of ‘the general power conferred upon ‘him: by section 32 oe ee ee 


oe ~~ “abeyance to. await action upon his final citizenship papers: 
| Deparratentat. ‘Decrsrons. Crrep, ConstRvED. AND. APPLIED, | 


_ Case of State. of. Wyoming D., Fry. and Doyle (49 L. D. 564), cited ‘and. eon 4 * ‘ os es 
“strued; Case of ; Charles R Haupt (at Le D., 588; 48 LL. DD » 895), cited an et aoe 


applied: 


wie First ‘Abtitan’ Badhetany? se Pee go Fe eres 
This is an. appeal. by. Thomas. Fohacon! ae the decision. oF ihe. oe 
0) Commoner of :the. General. Land Office; dated April. 12,1998, ies 
ees rejecting his. application for a permit ‘under ‘section. 20 of the leasing ee 
eg sag of t February 25, 1920 Ce iat, 4 437 )» to. eg for oil and meee nes 


ie shall, hereafter be made, before ‘the survey: of. the‘ lands in the field, whicti: are ; oats 
<. ) found to hhave been made. on. sections. sixteen. -or thirty-six, those. sections. shall me 
a be! subject to the. claims: ‘of such settlers ; and if. such. sections, (or. either. of a 


ya 


| nae them, lave been’ ‘or ‘shall be granted, reserved, or ‘pledged for, the use of schools. : - : : 
“or colleges’ in’ the. State: or Territory: in which. they lie, other lands of equal 
~. deréage: are: hereby | ‘appropriated and. granted, ‘and’ may. be selected’ ‘by: said 


ae - stead. settlers. . And other lands ot equal. acreage are. ‘also’ hereby. appropriated ome © 
; and granted, and may be selected: by. said State or Territory where sections = 
_. Sixteen or. thirty-six are mineral. land, or. are included. within any ‘Indian, Pee 
 ° military, ‘or other: reservation, or are otherwise disposed of by the: United States: © A eee, 
| Provided, Where any State, is ‘entitled: to: ‘said sections: sixteen and thirty-six, 9 
or. ‘where: said “sections » are - reserved: to -any.: ‘Territory; ‘notwithstanding : the. ste i, 
_ same. may be. mineral: land or embraced within ‘a. military, Indian,.or- other 0 
re reservation, the ‘selection: of such lands -in lieu. thereof by. said State ‘Or Terri- ene 
ee tory. ‘shall: be a “waiver. of its ‘Tight. to. said’ sections. Oe Provided, how- er Ae 
~. ever, ‘That. nothing herein ‘contained shalt prevent. any State or ‘Terr itory from: Tt ee 
awaiting the extinguishment. of any ‘such’ ‘military, Indian, or'other!resér: 
. vation. and. the: testoration. of the: lands ‘therein: embraced. to the. public. domain _ : a 
| and then. taking. the sections: ‘Sixteen and thirty-six. in. place therein; “but: nothing a 
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ee. upon. B. re SE. 4 1 nd WL E4 1, NEL, NE. Fe SE. 4 See, uy, 7 29 Ny a 
oe Re Q2W:, M M., Great Falls, Montana. land district. . ae 
‘ar: The: lanid described 1s: embraced in-an original Hadtbed “salty on a 
So rae. by. Johnson on. “May 27, 1916, and. an additional. homestead om 
entry made on August 11,1917... The land was not withdrawn, classi-. 
oe. -. fied, or reported as. valuable for. oil or gas until March..25;. 1922, 7 
eo. when, such a: repert. was | made by: Eugene P.. Patten, who filed: aN. “24s 
28. application for a prospecting permit, pursuant to section 13 of ‘the: ee 
| leasing act. . 
| Upon Toeipt of a report. from. the ie ét the Gasol eure ma 
_. yey that the geologic conditions existing under'the land were such — 
that: opportunity. for: prospecting. should not be denied, the Commis: 
- sioner called upon appellant to file consent. to a reservation of the — 
> Ole and gas ‘deposits: to the United’ States or to show cause vwhy. such ben Gos 
bh. ee ~- consent. should not be required and to exercise his Preference: night ee 
toa permit by filing application therefor. 7 “ua 
Appellant has. not procured. his final : nitianehips papers aad on 


‘May OT; 1922, he was: granted until ‘April 1, 1924, within’ ‘which to oa ae 


- perfect: ‘hal proof on his:entries by filing evidence of his naturali- 
gation. Tt appears ‘that. his’ ‘petition for’ naturalization ‘filed in'the 
Woe os district court on. August: 29,1921, was dismissed ‘for the reason that. .. _ 
appellant was not: a residant: of: ‘the county” in which he made his 
“= °. declaration, and that he filed a new declaration of intention a 
aes ‘become a citizen. on March 14, 1922, et ee os, f= Eee 
eo. On N ovember 29, 1929, ‘appellant filed his consent i a ieaieeion Boke 
of the oil and gas deposits to the United. States and his application — oes 
.. for a permit, in the exercise of the preference right referred to by 
the. Commissjoner:: - The application | was’ rejected because’ appellant ae 


is not:a citizen-of thé United ieee ls as | prescribed oe the lesaing. act, a - : | 


ce aad this. appeal ‘was: filed: : Behe oat 

aap ” Appellant’ asks that’ his ‘application’ be suspended until he, can vo pee te 

. gome naturalized, or, in the. alternative, that. he be. given an. oppor-: ee” 
~~ tunity. to prove, at a: ‘hearing, that. the: Tends ; are. not. prospectively a 


: valuable for. oil or: gas.: 


ak Congress i In enacting’ the leasing act Timaited: its peridfits to citizens A a 
/._ of the United States, and ‘in ‘granting’ a ‘preference: tight: to'a per- ores 

_.. mit in section 20 of said. act, merely conferred a preference and did? * 
. . not enlarge 'the classes eniunérated as qualified’ to hold Prospecting meet 


- permits. State of Wyoming v. ‘Fry and Doyle (49 L. D.,.564).. 


2 tea ne Gg clear, therefore, that. epee may, not now Teceive a + prospecting Bee ae 
ee permit. | ea 
So ree section 20. ot: ae lasing act Goi rbsbigiid the equities ee 
. of rae bates in i good: t Taath, had’ made: » agricultural’ entries’ aiatied ee 


- 1 $81 ot | DECISIONS RELATING TO THE. PUBLIC LANDS. < GIB 


us the publie doin ander a paliot that ee would. uldiuately receive © —. 
oat title. to both. the surface and mineral deposits of the land entered, = 
‘and were subsequently required to consent to a reservation of the oil ~~ 


i. ~ and. gas deposits to the. United: States. Charles R. Asopt. (aT L. ‘D., 2 


B88; 48-L. D., 355). ae 
-, Congress must be. presumed ie know exiting ‘laws, and to qe 


ie os at. the passage of the leasing act, that entries might. legally | 


be made by aliens who had declared: their intentions to become citi- 
zens of the- United States, and that such: entries. had ‘been made a 
- | under the precise conditions stated 1 in section. 20: of. said act. as prece- & at 
~ dent to the preference right. conferred therein, and nothing appa yee 1s 
oe _ indicating an intent to deny them the. benefit of it. | age a 
The. act is. ‘silent as to. when the preference right: shall ha: eee _— a a 
Oy) eised. ‘Determination of that question: was left: to the Department — on ee 
: ‘under the general power given in section: 82. of said act: to prescribe Moe 
~ pules and regulations. and to do. all acts DECesSALY: and ee to cay | 7 
out and accomplish: the purposes: of the act. Tne 
The Department feels bound, in view. of the: aepeke intent and a 
. “purpose ‘of section 20, to permit, aliens who. have made, entries under : 
the conditions prescribed i in said section: to, make application: for’ pros- 


pecting permits in the exercise of the preference conferred therein 


and to suspend action ‘on such applications. ‘until. final. citizenship 


papers are ‘acquired, To. hold otherwise would penalize bona fide 


“entrymen . for delay incident. to.the administration of the naturali- 
zation. laws, and would deny: them, j in 1 effect, the. 2 equal Protection. of. 
| the law. | 


-An applicant | pea a Spee auder ae 113 of ‘the leasing act for. | 
lands entered by an alien. under. the conditions prescribed i in section | 


20: of the act, acquires. no right superior to that of such entryman, 
“and df said’ entryman elects, after due notice, to. file application: for. 
a permit claiming a preference under said section 20 of the act, action 

upon both applications will be suspended. as to such lands until the -— 

| _entryman: acquires his final citizenship. papers or. his. ‘eniry, is Scan ; 
-. eeled because: of his failure in that. respect. *. re . 


Final action upon permit: applications by. J ohne axial Patten will a 


See a suspended until October 4, ‘1924, ) unless J obnson becomes natutal- ere 
. ized prior thereto: ' ~ ee 
| The Coininiasionai?s S. ‘decision’ is ‘nedified to 5 con tocn: to. the Slaw ae 
ne herein expressed and the records returned to. the General Land Office 
eae for the action 1 herein directed, . ree | oi 


Gi 


‘Decided June a, 1928. ee a Egan 





A permit to aie for. coal under ‘section 2 of the sets of rebruary 25, 1920, 
-. upon’ lands within a, power site withdrawal, - may be granted subject to. 
oo gueh conditions as: will adequately protect’ the power interests. in ‘the lands, 

"where the feasibility’ of? their ‘development: for’ power purposes: has» not 


Ps been determined and such ' development; if any, is s likely’ to be poe for. 


| : ae many. years. ; s; | 
7 Funney, First Assisting Secretary: 
- This: is an appeal by William: P. Finley, ‘from ie desiaion, of ihe: 


ae Cee of the General. Land Office of May 18, 1921, rejecting . 


to the extent of ‘the S. } SW. 4, SW. 4 SE. 4,. Sec, 4, ‘lot 1; Ss # 


7 BEL 4; Sec. 5, lots 9, 19, Sec. 6, N. 4 NE. 4 4; Sec. ue NW. es NW. “d 7 
 See.'8, T25°N., RB. 92 W., and lot 7, We4 . SE! 4, NE. +. SW. 4, See. 31, 


16 N, ‘R. 92 W,, Colérade; his. Glenwood’ Springs application o19g5s. 


. filed under section 2 of the act'of February 25,1920. (41 Stat. 437), oe 
. fora ‘permit: to ‘prospect, for coal’ upon said lands’ ‘for the reason that 


- they. are included’ within Power Site’ Withdrawal No. ‘121, ‘created - 


by: Executive’ order of July 2, 1910, and, therefore, oot subject to 


. disposition under said’ act. . ea 
“In connection. with’ the’ spent “the: applicant déélared "hig wining: 


any portion: thereof should be needed’ for use in power ‘development. 


a Pending consideration of the appeal the. Department by. letter Of. 


| May 24, 1928, Tequested . a Feport from ‘the E ederal Power Commis- 


Tana subject to ‘conditions sich: as those suggested by. the appellant 
Z In response the. said Commission reported that". are 


“The: Jands. described. in your. letter: are located. in, ‘the: upper part « of ‘the oe 
a Juniper Reservoir. ‘Site on” Yampa’ River, “This reservoir. ‘site has: a ‘possible eae 
value as a. ‘storage reservoir: ‘for beth: ‘water ‘power ‘and ‘irrigation. “In so ‘far |, 
 asITam aware the feasibility. of the. reservoir ‘site’ has not: ‘been’ fully determined — 
and: ‘in. vany’ event : -the- reservoir . is. unlikely to: ‘be: developed ‘for. many: years. 
_ “En. the. meantime, it would appear appropriate . ‘that. any ‘coal: resources: under- 
; lying the reservoir site should be prospected and developed, ‘and that. Be pros- : 


" pecting permit may. be. issued. subject to such conditions ; as: will adequately _ 
tt Brotect, the power interests in ‘the. lands. on bee? . eo 2g tetas 


2 In view of the ‘report of the: Coniaicion the Department 3 sees no 
x reason why. 4 permit covering said land. may not. be’ issued, all else 


being regular, under conditions analogous to those incorporated in: 


ee. _ paragraph 10, as amended by the-instructions of: August, 7, 1922 (48 


re via be , 628), of permits issued under the oil leasing provisions of the . 
act. of 1920. It is, therefore, .so ordered and the decision. appealed © 
from % is 3 modified to accord herewith. | 


a 


bod ‘ness to take a permit under such conditions’ as. would safeguard the cs 
7 Government’s: ‘interests. in. case the lands hereinabove described, or 


Te 616s ‘DECISIONS ‘RELATING: ‘TO THE BUBLIC’ LANDS. ee eee 


-_—t Stoned 


ce pas ‘ ' 


ee a4 i 


- GOSHORN ¥ . ROUNDS. 


"Decided June a, 1923. 3 eo ee | 


» ae Conrnsn—Homesmein:. ‘Ewrny—ARANpowMent—Mrnrrary® ‘SeRyICE.. eo. 
ae = An, affidavit of contest ‘against - B homestead: entry. ‘charging ‘abahdonmént ! is. 


insufficient: At it. fails to. neg ative. the. fact, that: the: entryman’ is: in. ‘the. 


es service, of the ‘United States. pursuant. to an enlistment antedating’ 


: March 3, 1921, and where it. is. shown that. the homesteader is. in such 


fe “service, no ‘authority exists. for. making ¢ a distinction that the: entryman’s | 


3 ~ service is voluntary.” ig eter 


a): Cowtmsr—Hompstisan ENrry—Restorwoa—Munrrany Smevice. 


A contest” ‘against a: ‘homestead entry ‘on. ‘the ground of failure. ‘timely ie - | . 2, 
_ establish residence is prematurely initiated ‘and: should: be dismissed where nes 


_, the: statutory. period: of the: entry has: not: expired: and. it is: shown. that. the. 
_ entryman is; in. the: tnilitary service. of the. United States s pursuant. to. aD 
enlistment, antedating March 3, 1921. | eee eh 7 


ms - Fanner, First Assistant Secretary :. 


. George: J. Goshorn’ has. appealed’ roxas a accion of the: Conte 


: ne of the. General Land: Office-dated November 4, 1922, ee 


aie his, contest against : the homestead: entry. of. Cyrus: J. ‘Roma. 


“The: ‘entry. involved ‘was. made on: May: 8, 191%, under: the. oy or 


oe February. 19,: 1909 (35- Stat., 689) 5: and: subject: to. the provisions’ and. 
ee reservations, Of: the act. of: Jone 22, 1910. (36° Stat., 583), for lots 1, 2, 
| 8) 4,-6,:7,, 8, 9,-and' 10; Sec. 1,-Tv.8.8:, R.-4%B.j-M. M.;: containing 8 
BIB. 20 acres, within: the Miles : City, Montana, land district): (On Jan- 9 
ae a uary 8, 1922, Goshorn filed:; application: to: contest: the: entry, charging oa 
oY oe amt ‘substance: that, the entryman’ had: abandoned the:land. fora period 
of more. than. six- ‘months: from March: By 19215 that: he: had mever, 
_, xesided .on the land: as much-as.seven months: in’ ‘any one. year; and | 
2 that. he could not. within the lifetime of the entry make the neces: 
gary: seven months’ “residence, giving ‘him full ‘eredit. ‘fortwo years — 
. ve military. service. More particularly the charges: were: made— pe 


“That the sdid éntryman’ filed on: the’ said: land on: May Bg 4917 and thereafter 


oy enlisted? ‘in/ the U. Se Army. and | during. the recent: World’ War and so Jong as. 
os said. ‘entryman: was, not: yoluntarily absent. ‘from: ‘the. Said entry: he was. entitled 
to constructive residence but. since; March. 3, “1921, -voluntarily. remained. in the. 
_ i ea | U. 8s. Army ‘and has neither lived on. ‘the said entry nor has’ any member. of. his, 
ea family ¢ ever: r resided thereon or. ' cultivated any portion thereof at all.’ cee eee 
| ; e ‘That the said: absence: from. and’ since March. 3, 4921, was’ ‘not. due. to service - 
os by: the said: entryiman ‘in’ the. U.S. Army, Navy or. Marine Corps: during the | 
eae World War or any. other war in. which the United: States: was, engaged. but: is 


7 - 7 : due’ to the voluntary service of the said entryman | in | the iu 8. Army. during 


Figs dimes: of peace. 


~The local, ones slowed the contest co cued: ce fon personal 


a Caine -In. due time, the. entryman answered » showing. that-he was’ 


i * in the e Amy. and a asing | that, the. contest be dismissed. The request . 


an oie 


aay os " DECISIONS’ RELATING ' ‘TO, THE. PUBLIC: BANDS, —o “Ol (eae 


Waste etme, 


ee “ABs "DECISIONS: RELATING TO THE PUBLIC LANDS. ree “Tron wpe 


£68 disinibisal 5 was dened and: fioaring was. e ordersd. At the dgpointed - 


time the contestant was present with witnesses, submitted affidavits. oe a 
in. support of the charges made, and filed a ‘inotion that a default ; 


- be entered. This motion was sustained. by the: register. and receiver 


‘and they. forwarded. the record. to the: General Land ‘Office with, cl - . 


~~ ommendation that the entry: ‘be canceled. 


Upon taking up the case for sonsiderntién the Cominisionsr ascer- . ee 


tained from the War ‘Department, ‘by. a. ‘Teport dated September. 18, . 


— 1922, that. ‘the entryman had- been i in the Army. since. August: 31, 1917, : —_ 
‘and that on J uly. 1, 1920, he was appointed. Captain 1 in the Regular ; . a 
ays: which. commission he held at the time of the report. Theo 


‘ Cominissioner. then. reversed. the. decision of the local officers.and PE : 
. dismissed ® the «contest, holding that ‘the’ same was prematurely ee 


~ brought: ‘because ‘there yet remained four months of: the statutory 


_ period. of the entry in which the entryman: might establish residence - < : 
on the land and apply for a suspension ‘of action to enable him AO: 


fulfill the. requirements of law. This conclusion.was based upon his 


“(Commiigeionsr) letter tothe. entryman dated. February 21, 1922, and — ee 


having: the approval: of the Department,. in which it ‘was. stated. that. ; 


ae if the commission. as. Captain antedated March 8, 1921, and ifhe,on oo 


or before May .8,: 1922, terminated his. military service and estab- __ 

dished actual. Bona fide. eesidenes! on. the land, an application to: ‘sus- ae . 
~ pend action on. the. entry to-enable him: to: fulfill the requirements 
of the law would be: considered, and: that otherwise the ent mould ae 


be canceled upon the expiration of its statutory. life. » 


- The Commissioner further directed that if his ideccion! should a a a 
come final the. entryman. should ‘be required to. show. cause why hig.” 


_ entry: should. not: be: canceled. because of the ‘expitation of; ‘the; eae oN 


Bases period..:: 


On the. ma a is in: ie cor: on al: eo sbon affidavit, the re 
| Sseontestant alleges that the entryman-has never established. redidence. ae 
on. the land..or. placed. any, improvements. thereon... He contends. that. =. 
as-it.was shown ‘bythe affidavits submitted on: May 17, 1922,. atthe 
- hearing; that the entryman had not at that time established residende as 
“on the’ land the’ Commissioner should have ordered: cancellation of pal 


the entry. . 


- The application ig Contest chould mee ne bean allowed Th pare Ne 


graph’ (¢) of. Circular. No. 750, approved April..16, 1921: (48: Le Di 


18), under the act: approved: March 3, 1921 a Stat, keeeu treating = so 


_ the war as having: énded, it Js provided: 


ee ‘Notwithstanding the: present. Tegislation, an “affidavit. of contest: ‘on a - : ‘4 
the gana of abandonment must negative the fact that. the. homesteader asvine 2°". 


| -“gnilitary: service pursuant to an ‘enlistment antediting March By ‘1921; also the : 


fact. that: “any: oe of ‘the: S-entryiigin’s S echeag absence from? the: land before ‘that: ys e an 


c- a? 


- 


Bee ee _ DECISIONS! RELATING" TO: THE PUBLIC ‘LANDS. BIN oe 


‘ / date was due to ‘employment inthe. Army, Navy. or Marine Comps: ‘Or: - other or ~ : ou: : 
i, ganization | described in. 1 the act of July 28,. 1917. : | 2 | ee ne as 7 
The contestant, in his application | to contest, : in ‘so many. A words adee ae 
- mits that the entryman is in the Army under an enlistment antedat--. 
ae a ing, March 38,1921, but ‘seeks to qualify by alleging | that the entry- 
-* ~ man’s. service: is.“ voluntary. » There is, however, no.authority for = 


ah making: such: distinction. he the. contest: allegations “s were ) not: suf- : a -— os 
| ficient.” era aia oS ce ee ae 


The dacidion appealed ‘froth is j alfienied:: 


ane iy the record there is found a letter froin the register to an Oéim- are Ae 
7. erro em dated September 6, 1922, making inquiry. relative to. this. oe eee 
"ease and calling attention: to the fact that the additional homestead - it ee a 
entry of ‘Rounds, had been canceléd. under ‘another contest: PY oo. a 
<a Goshorn. on eS 
Te appears” ‘that: on 2 My 26, 1999,  Goaharit filed sipplicatioi to ‘cone aes 
~ test additional stock-raising homestead entry | 038694 of Rounds made. 

i February. 14, 1921, for. Tots 1, 14, i, 16, and Sw. AS said See: A on es 
. the following charges: ea. Se a 
“Cyrus: of ‘Rounds. ‘has. ‘never - establishea ‘residence on. “original entry. ‘No. = ee 

038691. on which this: additional: is ‘based, nor upon his additional entry,. and. a 


x that’ his’ absence was ‘not. due to ‘service in the U. Ss. Army, Navy, ‘Marine | | 
ji Corps,” nor any ‘branch! thereof, ‘ander: any ‘enlistment: antedating” March: 3, 


1921,- but: to: woluptary: reenlistment : in: the fetal of the United States in time 


ice of, peace. - rh lr ae tee Sigh aes or eae. etait ees 5 a aot | 
; This contaat was allowed: ‘and: Hoties piheecot was. Bebved:: on ma Poe 
entryman on: June: 8,' 1922. “He did not. answer and. thereafter. a 
- hearing: was held ander? Circular. No. 815, ‘approved. March 22, 1922 foe 
(48: L. D., 594)... The local officers: transmitted: the record by. ‘letter oe 
dated: ‘August: 16;°1922, recommending cancellation, and on: August 
80; 1922; the Coinmissionier canceled. said. additional entry. and closed eet 
the case, although the: contest’ against. the baer eee was. s then ee. 
oe eee in the General. Land Office. © > ie 
| “Tt ‘does ‘not: appear: that the: Commissioner gave any: ‘SGncidetation-~ Sa 
Be to’ the register’s letter of ‘September. 6, 1922: It-is shown that on 
oa Deceniber 4, 1992. Goshiorn ‘made additional: stock-raising home- = 
stead entry 05917 | for the land t that 5 was embraced i in. 1 the > additional oe 
ee oe of Rounds. ae ed 


“Tt: Is ‘obvious that Goshom’s S contest, “against the additional fentey | tg 


— eiitry: must be Seinstatdl and ihe ‘additivital: entry ‘of Géstion Gst, ae 
be canceled. If: the original entry. of ‘Rounds ‘shall -be canceled be- pan 
ee ~~ eause. of the expiration of its statutory lite that. oar not cause can- ee 
- ae cellation’ of his additional see | Ser tan 


ah 


aad POs DECISIONS RELATING TO. THE: PUBLIC ‘LANDS, oe Avo 


J OSEPE L. ‘MALEY.. 
Decided June 21, 1928. 


see AppricaTion—Hontesrsap “ENTRY — FINAL Pnoop—Muurrany / Smuvior—Sotomms eae 


= AND ‘SaILors—AcT_ ‘OF: Marca 1, 1921. 


The act of March 1; “4921; -which’ amended: section 9294. ‘Revised’ ‘Statutes: ie th EP 
"by ‘permitting ‘incapacitated ‘discharged. soldiers, ‘sailors’ and- marifies of * 
os United States who served. during the: war. with: ‘Germany: to. submit i 
proofs upon homestead entries initiated by. them prior to. November 11, et 
1918, outside of the land’ district or: county in-which the lands are. located, 
7 did not contemplate making: any relaxation - of. the previously existing aha 


oe law. with reference to the. execution of initial 1 applications t to make: > entry... 


oe | Frsyer, First Assistant Seoretary:” a ae - i Nee 
‘On October: 26, 1922,. J oseph | Ta: Maley, ine a “Dalat, Mine oe Ba 


| — nesota, filed. petition. in the local office at Glasgow, Montana, praying eo = 
_ . that a rule -be made. allowing. him to execute; at, his: present. place co 
of. residence,. his” application to make entry under the stock- -raising: ee 


law as additional to his patented entry (Glasgow 048172), upon — oe 
~~ which final. proof was ‘submitted October 25, 1921, cunder-the act of 


~ March 1, 1921 .(41 Stat., (1202; 48 LL. D.,. B4), basing his Petition : 

upon ihe ground. that he is an. ‘incapacitated ex-soldier. as 

. The Comamissioner. of the General. Land. Office, by decision | dated: see 
N overnber. 29,:-1922, denied. the petition upon: the ground. that there - 


‘is no: authority: for the execution of an- application: outside of. the me 


land. district, or: county, in which the land ‘is, situate,:f from: which 
enon Maley. has, appealed tothe Department. . oe 

, Appellant bases. his request. to: be ‘allowed t5) peedute: ‘gach, spall: | 
cation: ‘to;make additional. entry: ‘upon the. ground that -at,. different 


a times he has. been. By patient. in, the United.. States ‘Veterans ns? : ’ Hospital ; a 


at Minneapolis, Minnesota, having. undergone. several, major. surgical we 


operations since making final proof, and. because of disability. arising 


. . therefrom: is.still. -unable. to return. to. his. homestead. in .Montana: » 


It is urged in his behalf that the land.he intends: to: apply. for.is 


_ subject :to entry, : and the. request. for the: rule to. execute. the. applica- : 3 oe 
—. tion at Duluth, Minnesota, is.made to prevent. its. appropriation, by 
another; -that. the. land,,patented is not. sufficient to enable, one to — 


Pees make-a. living at. either farming. or stock- -raising, - ‘and. that an. addi- _ oe 


: tional entry to make out a full section is therefore. necessary. ;: that. - oi 
. having offered acceptable: evidence. of incapacity as an ex-soldier, | 


- : under the: act. of. March 1,.1921, supra, at the time final. ‘proof. was 7 : 
er ‘submitted. upon. his. orivinal entry, he should, now. be. permitted. 10 ee 
execute’ such application for. additional entry. outside of the. Sleegow. ae 


co — district, because of such incapacity. 


Section 9994 of the Revised Statutes provides as J followsi. 


- That hereafter all proofs, affidavits, and oaths. of any ‘kind ‘whatsoever - re~ : oS 


| ne quired to be: Taade by applicants, and entryment pera the homestead, ioc Pay on , 


“tion tiinber-cutture, ‘desert: lana ‘and timber and: stone: Sainte may): in “qadition to j 


: any ‘United States commissioner or commissioner ‘of; ‘the. court. exercising | Fed- 
oye 2 eral. jurisdiction in the. Territory. or. before the judge or’ “clerk: ‘of any: court of < 
. record, in the. county,. parish, or land. district in which the lands are. situated?’ .. 
: Provided, That in case the: -Afloavits, proofs, and: oaths. hereinbefore mentioned oe 
_be taken out of: the. county’ in in which the land: is: ‘located. “the applicant must. - 


: ae - > "DECISIONS | ‘RELATING To. THE. BUBLIC LANDS, PORT eee 


, those. now. authorized: ‘to take: ‘such, affidavits, proofs, and oaths;: be’ made before. eer, 


| Bee show by affidavit, satisfactory. to the Commissioner ‘of the General Land Office, . - 
a ‘that it was taken before the nearest or most ‘accessible officer qualified to take eo 
> said. affidavits, proofs, . and: oaths. in the. Jand Mistricts in- which the. Lan Sa 


ase * applied for are. located; #7 # S# 


~The: final proof ‘roeated eee ot the toita: ‘district RO ree ee 


ae = under. the. act: of. ‘March. 1 1921,: ‘Supra, is. within: the, ‘provisions of | 


‘ ee that act, but,:as stated:by the Commissioner, there: is’ nothing: inthe 9. 


tatgbert 


: act, ‘either express or. implied, which would’ excuse an n incapacitated ee 


oo Epplicetice: to enter ‘publis lands. - By. Ae provisions ‘of: said’ act: ot. oye 
po ~March:1,. 1991, ‘Congress: saw. proper. to. relax, the rule: with. respect to. 
ae incapacitated. ex: -soldiers : and permit:,the execution of, final: proofs 80 uy 

- outside of the land. district 4 in-which the. land is located. ..But because. 


. Ay . Congress did this,. it would not justify. the. ‘Department in holding : 
that: the: rule may be. relaxed, with. respect. to.the execution. of. appli- teehee 


5 : gations. ‘The. very: fact that an act of Congress was thought.neces- 


Pew sary: to: permit, incapacitated ex-soldiers: to execute final. ‘proofs elso- " oe 
bo a : where than: i in the land district. or. county: where the. Jand i is located 


ee - of. the Revised. Statutes: mandatory. in its. operation, . and. that: the oe, 
hooey land’ Department: was without, authority, to relax. its a rpedrenienty i 





. The reasons, ioe nalagution of he cls with oa to, che execu- : ce 


he justify. relaxation of the. rule. as..to the execution. of initial applica- Hee 


Se ee ee ee ee 


. oe labor, and, ‘money in .improving , and. cultivating, the land, and. the - en 
Co ee tt, of his labor. should not. be. denied : him: because: of. technical Cr 
defects,—hence, the right. of equitable adjudication i in, the. considera- ae ee 


“is persuasive of. the. view that: Congress. considered’ gaid.section 2294 a a 


eee that. respect... ee a nF one, | ' 7 — . : oer ne 
ae tign, of. final ‘proofs ’i in. aid. of incapacitated , ex-soldiers, . would: not” ee ye 


a tions. ‘In. the matter. of. final. proofs, . the: ‘public. land. claimant, as. a a - ? 
| required : by. the homestead. Jaws, must show. expenditure. of time, “ ao 


tion, of: final ‘proofs. But. as..to. initial applications, Congress eve oo 
ee dently did. not. include relaxation . of the tule in. that. particular’ ine Lee 
eee 2A DOs act of March. 1, 1991, supra, for. the reason that. it, would not'be =. 


a conducive to orderly administration, i in‘ that it would. permit; segrega- | : 
oe tion of the: public. land. upon a. showing of physical. disability by any = - 
eee qualified Appian!’ residing” in. any section. of the; peuntry, Which: ee ae 


PE a ats 


ee  60R _ DECISIONS: RELATING TO THE PUBLIC LANDS. | “Ton Jee 


oe The Depsrtment: 4s ; ‘therefore on the opinion. that. ite is. .teithout ; a 
| authority to allow the rule prayed: a and’ the decision: “appealed ee 


i hae Is ey affirmed. 


———————— wae 
“ F eres oa | 


HEIRS OF EMMA C. ‘WHITE, 


| Decides June, 2, 1928.. aoe me Retgte ? _ 


os “Hostess “Bwrey—Rusmence—LacuesContast—Wmow ; “Hams; “Devisex ite 


| _Laches in. establishing | residence upon a homestead entry. within. six months a a | 
from date of entry may ‘be | cured. by the establishment of ‘residence prior; 


“to knowledge’ ofa. ‘contest, and, where upon the’ death of an. entryman 


oe oo ‘ those. succeeding - to: the entry. show. that: ‘the. entryman: ‘was. not. ino default a - | 


o yo at. the. date of his. death, the. fact, ‘that there had: been..a previous. default ao 


a i bg AS) ‘to maintenance of. residence is. not ground. for cancellation. . ee eee 


eee Raver, First Assistant Secretary: 


This is an: appeal by: the heirs of: Bravia © “White t froin’ ay eae ce 
- of the’ Commissioner‘of the General Land: Office holding for cancella- . 

| tion her original and additional homestead entries.’ . 
It appears that‘on “May 93, 1916, at: the. Douglas, ‘Wyoming’ kind F 


“ffice, Miss: ‘White made: entry tinder’ ‘the enlarged homestead act for — | , 


Jot 7; SEL 2 SW. 4; Sec.°6; lots 1, 9,:3,4; NE. NW. 4, Séc. 7, and lot. 
. 1 See. 18;"PY 31 Ny ‘Re Th We ‘6th P- M;, and“on January: 2,°1917, 


i ipplied : to ‘inake an: ‘additional’ entry’ ‘under: the stock-raising home- . : 


- stead act for’N: 4 SW. $, NW:'4 and W. 4 NE: 4, Sec. 6, said town: ; 
ship, which‘ ‘application: ‘was allowed: on. “August 26, 1919: eas 


The ‘death’ ‘of entrywoman “occurred ' ‘in’ ‘November 1918." “Final 


proof | on the combined entries was ‘submitted by the heirs on Decem- 
_ ber’ 28, 1920; and’final certificate issued February 1, 1921:” “On ‘April | 
10, 1999, the: Commissioner of the General Land Office. directed pro- 
“ceedings against the entries on the charge that: the entry woman * 6. did 


— not: establish and. maintain a ‘residence on. the land.” A hearing was — 


e had: before: the local officers, who: recommended. that the proceedings 


= be dismissed:. By’ decision dated’ October 5, 1999, the’ ‘Commissioner eae 
of the General Land Office refused to adopt the: ‘pecotimendation of 
—. the-local. officers, atid ‘held the entries for cancellation, finding from 
ne the evidence submitted that. the entrywoman had not resided on the = 
-.‘Jand-as required by law from the time of establishing. residence in 
od uly, 1916, “antl her death. An appeal 0 on a behalf of the. heirs has OP 


| Ks stated: by the. 5 Comimipaiénia’ the facts: are noe dispated: ‘Ba: 7 


ig ee ‘¢rywoman established residence on‘ the land on July 3 or 4 1916, - 
# ~ and continued to reside thereon: until: September, excepting” fortwo: 
_ . or three weeks during the haying season, when she was at her father’s 
a. Dee In ee 1916, she ~— teaching. sehool, and continued .. a 


oe J 407% weet a _ DECISIONS. ‘RELATING TO. THE PUBLIC LANDS, “62g! 


o> ae to ae So: atl Tu une , 8, 1918. “She: Spent the’ sunimer. wadnton of oir | ee | 
25 On: ‘the land. Dunne the. school terms she spent: Friday. and. Satur- ee 
oe day nights on the land:. Residence was maintained on the land dite 8 
ing the summer of 1918, except: during the haying season’ of about | a 
=. two or threa_ weeks, and on ‘September 20, 1918, ‘she entered the em- Gee 
“ploy of a bank at Douglas, Wyoming, ene remained: in its employ 
-. until November-9, 1918, when she: was. stricken. with. influenza,. from: 0) 
: which. she died. ‘During the period of this employment. she..lived 2° 8-2 i> 

In Douglas. but ‘spent: the week- ends on the. land... | During-1918, 30. a 

: -- weres- were broken: and. sowed to grass seed. ‘The remainder of fthe a 
| e land was used for grazing purposes, a Poe 


Ea? erie se fig 
Bathe eae Ut ne zy, F 


The. Commissioner held; in éffect, that the final peor submitted ele ee : 


ee 6 walk 


he lived, excepting that’ ole are. relieved, from. any, _ Poguirement. of t residence. 


upon the Tand.: 


: : : the’ heirs. was. unaéceptable ecatise’ ‘of the second: proviso to. section — . | oe ; 
: = 98915, Revised Statutes, as amended by.t the: act tof oh une: 6, Agi2: 2 BT a 
a Stat., 128), which: reads as follows: Sie RN ec 


f That when the person making entry aiies ‘Betore the offer of final afoot: ‘those: me 

_. . sueceeding to. the..entry’must show. that: the: entryman had'complied ‘with the 
© Jaw: in- all: respects. to. the. date: of his: death and.that. they’ have since complied: oe 
with the: Jaw in all respects as. would. have. been. required of ‘the: -entryman: had. ; 


“Prior to Sui une. 3. “1918, when entkywonina, ioaeed. teaching: schoo: oe 


: and resumed residence. on. ‘the land, her residence: had not. been such.» 
as could be accepted to sustain. final proof, being. for. less than seven. | 


months each year. - ‘But. having: ‘resumed. residence. on. the land. in. ~ 


» June, 1918, and. having. maintained. practically. continuous ‘residence 

until September 90,1918, she. was ‘entitled. to:be, absent: thereafter. for 
- five months. She died less than. two, months. after Jeaving the, land; = 
hence. it. must be held. that for. more. than, five, months. Prior: to. 2 her ie 

ee death she had. complied with the law. . | 


-eiteyiban aio had. poet to. castab hall ne on. 1 the lind within” 

“ BIX months from the date of entry. could. cure his laches. by. establish- Keurere 

os ing, residence . prior to. knowledge of a contest. against. the. entry. Per 

ae Since. the enactment of ‘the so-called three- -year homestead law, OI ae aca, 
June: 6, 1912, the. Land Department, has. on. numerous. occasions Tes aT 
ae ae iterated. said tale. ‘In view of the rule thus established, the proviso... | 
pre heretofore quoted must be held to. mean that those succeeding tothe = > oe 
3 entry: must. show that the entryman was not in default at the date of — . Pa me 
his, death, and. that they have since complied .with the law, except: 9. | 
that they. are relieved from any: nea of residence upon the no ee 
a: land. oe ee Se 
Ob. pre appearing i hat Miss White was ae in | detail at tthe on . en 
ny of her death, iad cured. her, laches i in. J oe 1918, the final “ 


: : a © proof i is aoceptable, ges 
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ae The. cee appealed 2 arom is: reversed; cand the entries will Lbe 
ines approved for: mr ppeeibing,: aly ck tn Es ie ON CO eee oe 


" HELPHREY er] Ane ai _0OTE, 


_ Decided. June 28, 1928, 


yet ‘ ; 3 
Pah 


ery 
y 


. Piste Lanvi—Serrinscnt—Ewmy Occupancy. : 


"Only ‘unoccupied and ‘unimproved lands of ‘the Unitea° ‘States are subject 1 to ee ee 
settlement: and entry ‘under the homestead” laws, and : that: principle: holds. and 


: . true. even - -when : the’ possession. of: the /brlor: pecmpant: was ron sear as 
| against, the United. States. 0 we, Re etd ee ia ey ee ear aa a ces 


: ae Court AND: DEPARTMENTAL Decrstons Crp’, “AND ‘ » APPLIED. Oe et Oe, 2 ae 
eG _ Cases of: ‘Atherton’ v: Fowler (96 U.S, BAB), Harvey, Vv. -Holles (160 F Fed, Nee 7 


, 7 ‘and “Aztec Land and Cattle, Company, : 2, Tomlinson, (85: L. Dy 1161), cited oes 


“and applied En Ee a edgier ailing | oahe eager 00 


- BK INNEY,, First. Assistant Seoretary: 


Se On: -November* 19, “1991, ‘Frank. C. Coil: ee homestead: ante ae 
. 012540, ‘Spokane, Washington, land: district, for Jot 6, See. ‘14, Te hs 
ae ous ‘R: 33 E., ; Ww. M.., , containing’ 40: of anacre |” e 
“On January 93, 1999; ‘John P. “Helphrey, ‘Abe Frei, cad ete B, et 


: : Hadley filed contest against. the entry, alleging” that it, was not made 


on good faith’ for a home; ‘that’ the: land is unfit for homestead. ‘pur- : 


"poses, and that: itis ‘used’ ‘by the ‘contestants for trade and business, 
and ‘has been’ so used. for’ 20° years. Notice thereof. was served on 


i the entryman’ and answer filed. A hearing was. held J une 18, ‘1929, a 
before’ a designated officer ‘at. ‘Republic, Wethington, at which ah 


- parties were present with counsel. | | 
_.° “Phe record was: certified to. ‘the: reaister’ ‘and receiver re ‘upon i 
| "consideration thereof by’ decision: of August 1, “1922, held that the 


. Jand was. public. land subject to homestead entry. at ‘date of entry, : 


and that‘ it is suitable for agrictltural use.such'as raising hogs. and 


ed 


ae ‘chickens, and’ recommended, “the dismissal, of the contest. The © cons” ee 
. -testants appealed. - ae eee ee 

Bos The: Commissioner of the. Gensral Land Office found: that ae land : 

ex o is not. adaptable. to. agricultural use, ‘and that it. has been’ used for - 


aban purposes’; ‘and that: the: contestants had equitable rights therein, : 


. | and: by decision. of: Ja anuary 13. “1922, ‘reversed the decision. of the E | | 
 -yegister. and receiver and held the entry. for cancellation. The — ae 


- a ; : man has appealed. aie ee. “Sy 
The land in confides is a ‘strip ‘ot “aiid about’t 590 ee Tong: with 3 a co 


7 6 Mtge, width of about 60 feet, lying between the Kettle River and = 
“o> the. west. boundary of the town. site. of. Curlew, Washington. The ©. - 


x - official plat of survey does not show. the land to be part. of the town 7 


a site but the town’ ‘site a plat shows the lots thereof as = eondine - os, 


is 


ar 


| 8h ee "DECISIONS, ‘RELATING TO. THE PUBLIC. LANDS: Ee ORB: eee 


eX through ¢ the. land to: the river sg sedge... The sewers ‘of thet town extend 
‘through it. to the rivers. eck siete Wenig Ss Siegen rae, ae 

fons The contestants and. the. aig all hae ivalvisble: improvainenite:. 

ane wholly or. partly on the land, consisting of ‘a. store, warehouse;: barn, 


7 a cand. hotel: ‘It.is clearly. shown by, the evidence that. the land has ‘been — - . : 
used. for: town: site,. _trade,, and. business, for. at. least 20. years... ‘The - 


Ae * . “Department i in the. case. of ‘Aztec Land. and. Cattle Companys We Tom- me - 
as aie Tinson. (85, L: D., , 161), held that (syllabus) — vee Pe, - 


eee “the: and. department has. “Jurisdiction: to determine the’ equitable as. well: as” the. ; 


| . : that, department to: recognize. equities. such. as are: recognized by: the. courts... 


“legal, rights. of parties claiming interests in ‘public: lands, and it is the’duty jot oe 


Lands actually appropriated to urban uses. are not subject to, homestead, ‘entry. bia a 


— . The. entryman: contends that; the, contestants are. and. have been. | ce ae 
“playful users. sand. trespassers: on. public I land. 1 and have 1 no > standing ie ae 


- ‘United: States. are: subject. to. settlement. and: entry. under the: home- we 
| Stead. laws, and. that principle holds. true even when the possession. of | 


ears . oh has, been a well edabliahed principle of ne ever. since, =the. “United: ae 
fn a Sites. Supreme. Court rendered, its decision in. Atherton .v.: “Fowler eee 
(96 UL SS. 618), that: only unoccupied and. unimproved. lands of: the 


the. prior. occupant, was: wrongful . as. against. the, ‘United ‘States. : a 


Harvey: v. Holles (160 Fed.,. 581)... a A 
-_.... Phe land here. involved was not. subject to. homestead entry. The : 
ae my was ‘properly - held. for. cancellation. - ise tnd hia | , 


endings saat ei? er eee eee Be Pigg, aR 
4 ane 4 + Peak to a ge = 
a 1, . Re Sate ea aie ae oa 
careers 7m aad aa) : seueis. Soe a 





MARTIN: WOLFE, eee 


f aa ro : “Decided June 23, 1928. 





: On ‘AND ‘Gas. ‘Lanns—Prosizonme: Puncrrs—Sacxerany oF. THE ‘Ewemsi0n— - - 
2 Worps: AND. ‘PHRASES, eee ee ee erent re pes as 
oBhe word “authorized”: as ined in. section 13 of. the. oer of Pepraary: 25, 1920, “| 


ee | Pe ne oe -_ tionary authority: in the: granting 0 of oil. and 2 ae | permits under that section. is 
eae & Starurory ConsTRUCTION. | 7m 2 Ee ae 


= a abrogate: them appears in a L statute, at must be construed 1 in | harmony. with 7 
them.” iA cee on re ch Bioaes - 


"PUBLIC! LANDS—SECRETARY OF: THE ‘INTERIOR. | 


“The Secretary: of: the: Interior‘ has: discretionary authority ander: section: 13 a 
a Of, the act Of. February 25, 1920, ‘to. deny _ an application, for an. oil. and gas : 








The: Commissioner’ S decision i is affirmed. one “ ee Cee 


‘is to :be. construed:'as. clothing. the Secretary: of. the: Interior ;with discre. =. 


Congress is. presumed. to now existing ‘laws "and: cunleas a. clogs ‘intent, “to. ny 


on “AND: Gls. “DanieProspadrind : Pent Tecteamon —Witetawaie— oe 


- prospecting permit ‘embracing ‘lands. within | a reclamation withdrawal, ae, ee: 
a " which, though owned by the United: States, have been, ‘dedicated. to Purposes tS 


- i : ~ | - | 8751°—22—vo1 49-—40° 





) authorized 1 by iy if the permit may not ‘be granted excenk at the risk of. Jee oA 
_. Serious impairment or cae picuitas loss of their use for the purpose. to. yo 


Me Which dedicated. 


otk Finazy, First Assistant Secretary! Be ee ee) ee 
ee oe This j isan. appeal by Martin Wolfe fect the dedision: of thie Com- Peas 
_. “missioner of the General Land Office, dated. March: 22, 1923, which , - 
-. “ejected ‘his: application. for a ‘permit, under section 13 of the easing Ce 
— aet.of February 25, 1920 (41 Stat., 487), to ‘prospect. for oiland gas 
upon. NW. 4, NE.4 NE. 4,W. 4 NE. 4, Sec. 35; NW. 4, N.4SW.4, 
BE. 4 NE. 4, NE. 4.SE. 4, 8. 4 SE. 4, See. 34; NE. 48. 4 NW. 4, Sr4,. 4. 
Sec. 88; NW. 4, S.5 NE. 3, S. 4, Sec. 382, ‘alll See: 31, T. 82 N.,R. 82 
a. eS &E, M. M,, in the Glasgow, Montana, land district. - pee 
ie “This, ‘application was rejected by’ the Cominigsioner upon. ite a 
- Seouinandelion! of the Director of: the Reclamation Service, - who 
ey reported that. the land was below or within. one quarter | mile of. the = 
flow line of the constructed Nelson reservoir, and that prospecting 
ce operations: would constitute a thenace ‘to > the water supply oF me Milk. 


t River Project.’ 


Tt is urged by appellate that the lends aivoleea: are te ie Girhed 7 
_* by the United States” within the. meaning of. section 1 of the. leasing : 
act, and that the Department i 1s without authority to rej ject his appli- 


cation although it did, in fact, constitute sich a menace: Affidavits 


are submitted. purporting to ‘eatablisit that. prospecting operations a 
may be so. conducted | as to. constitute no menace tO the Water supply = 
of the project. ° 
Appellant’s argument is oneaed to ie ae of the siuthority - 
of the Department to exclude lands withdrawn for reclamation pur-  - 


- poses from the operations of the leasing : act. No such. general action 


has been taken by the Department. ‘On. the. contrary permits have . 
been issued for lands within reclamation withdrawals = 
‘The. question here involved is whether the Department has au- . 
ee thority to deny an application for a permit. to conduct. prospécting 2 
a operations | upon: lands which, though: owned by the United States, 
~~ liave been so dedicated to other purposes, | authorized. by law, as to 
‘vender them” unavailable for prospecting | for oil and gas except. at 
.. the risk of serious impairment or perhaps the complete loss of, their Ble cs 
— “use for the purpose to which they have been dedicated. eae f, - 
Section 18 of the leasing act provides a Means whereby proepecunie = es 
-. operations may be. carried on upon’ improved areas of the public 
~ - ... domain. In the first clause of that’ section of the act. cg oamorrag ne 
See power is vested in the Department i in the following words:. ie 
. a “That. the ‘Secretary of the Interior is ‘authorized, under. ‘such necessary aay t : a 
| “proper rules and regulations ‘as he. may. prescribe, to erent to Any Appltedne = 


| “qualified under this, act a prospecting permit sa ee ens 


ere = a | "DECISIONS ‘RELATING TO. THE: PUBLIC LANDS, oe : trot we 


je 
; i ho : 
: % 
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“This authority’ is conferred -b im addition to general: authority given: ae 


-in section 82:of the leasing act, “ to prescribe necessary and proper ee ms 
rules: and. regulations and to do any and:all. things comageces to roarry et 


out and accomplish the purposes of this act.” 


“In conferting specific authority i in section 13 of the ict 3 in ‘addition a es 
7 the general authority in section 32, Congress must: have. intended a 
_ thereby to. confer Special, disoretionary Leite Otherwise the oS = 
oo grant is superfluous. | | a 
| ~ It is to be observed nats in’ seotion 43 of the act ae iSesrotacy: is. a. 
een “authorized? ” to grant permits: In its ordinary: meaning “author- = 
- “ized” is permissive in character, not imperative, and has only been 


held to. be: mandatory i in the construction‘ of public statutes when a. | _ 
certain condition exists. This.condition canbe well’ expressed. Pre 


the language of the lord chancellor i in Blackwell’s case, 1 Vern. 152, rs 
-as:quoted in Vol. II of Lewis’ Sutherland Statutory Construction, gee 3 
p. 1146. In construing permissive words of almost 1 identical pene oe 


with - authority,” it ‘was said: 


The words. 8 it shall be. lawfal a9. conter a faculty | or ‘power. Bat mee may : 
Be: something in. the: nature of. the thing empowered to be done, something ins 
the, ‘Object for which. it ds’ to be. done, something in the conditions under: which 


penefit the - power | is. to be erenwtesa: which 1 ‘may seunied the power with. a duty, 


“and make it the duty: ‘of the person. in whom the. Hee is S reposed, to, exercise | 


‘that power when called upon to. do SO. es 


The conditions: stated: ‘above have Gxistod in he iading ‘cases 


wherein. the word “ authorized ” has been held-to. have a mandatory | 


Its ordinary. permissive character. . 


import, and in all other cases. the word has been construed. to: Boas 


. Consideration. of the. scope of section 18 of a act. makes’ it at. 


“once ‘apparent that. a. ‘special power. to regulate is. necessary to. an 
orderly, administration of the public. land. laws, and that. discretion- 7 
_ary power. to grant. or: deny. a license’ to prospect, was intended to be ee 


conferred. upon the Department... 


That. section of the act, authorizes op granting a es a 5 quali. | i | 
“hal parties. to prospect. for oil and gas upon the public domain = 
wherever the lands are not known, to contain oil. and gas Ae in Fe 


commercial. quantities. 


There i is excepted. toa. the prerieral ee of an ace in: eae ieee 
one, Jands within. the Appalachian. Forest ‘Reserve, lands..withdrawn - _ "by 
~ for. naval or. military purposes. and: lands in. national parks. | Such. |. 
| : _ exceptions limit: the issuance of prospecting permits: under section .- 
18, as well as under the other sections, of said. act, but: they, do not ee Geet 


constitute the absolute limit. 


_ Congress i is presumed. to know the existing nae pe ice a. ae a | : : 
7 - intent to. abrogate: them appears. in the Batley, it must. be: construed oe Ee Dae 


me oo ae 


A GBB "DECISIONS RELATING: TO: THE PUBLIC LANDS. ae - Lvote 


eg! in nee: en them i in. eecoraanite with ther ancient: maxim ot the 
Jaw interpretare et concordare léges legibus est: optimus interpretands 
modus. There. are: many instances, not included..in: the four':classes- 

7 “excepted in section 1, where lands “owned. by the United States” 
__fhave ‘been withdrawn: for special. purposes which would be. utterly vs 
/ useless if prospecting. operations: were commenced ‘therein.. Reser- 
-.. voirs for. the supply of water to the residents: of: the District: Ob 8. 

~~ Columbia cover lands of the United States, not. reserved er with- ~ 

drawn for any of the: purposes excepted in. the leasing act.’ Like- 
-. wise there. are bird: reserves, fisheries. withdrawals, and: ‘Qumerous a 
other withdrawals for: special purposes, none. of: which come within ~_ 
the excepted. provisions.of:the leasing ‘act, and: none of: the jaws 
under . which. they.. were; withdrawn. contain. fee jes dias ‘power. to —s 






= exclude prospecting: operations. 


The. purpose of conferring in section’ 18 6 the et srecial anthgrtty ee 

oe “to prescribe the rules and. regulations under which. prospecting per- 

-- mits might be granted, and to deny: applications for permits, is 

apparent when it is considered that all. of the. remaining. sections of. 
_.., the act, which: authorize. prospecting operations confer such. right-i in. 
. ponnection with:or. in. lieu of. rights acquired under preewisting laws. | 


The: necessity for. the authority to determine when and upon - what. 


-conditions. permits. could be issued upon’ the broad ‘class of. lands 


designated as “owned by the United States” leaves’ no doubt, as to. 


the intent of Congress i in n conferring such authority i in. section 13 of 
the act. . 


The right. to fogulabe’ is, te a ‘dope, admitted by appellaiit “who ? 


Pe hig expressed a willingness to furnish a bond in the sum of $5, 000, 
which sum is the amaount. generally: required i in cases where lands, are 
withdrawn for reclamation: purposes ; ‘and are within an. irrigable 
3 area, but not within. the flow line ofa reservoir. — 


The showing made in support of appellant’s claim that Prodpedting | 
_ operations would: not constitute.a definite menace refers to. saving of - 
_- oil-or gas, or salt water but ignores the ‘possibility: of the striking - 
| of. gas: with such ‘pressure as would render’ the control: referred. to. | 
oon nn impossible. “While such occurrences are niot the rule the ‘Department. 7 
feels charged with a duty. to-deny ‘prospecting permits for lands — 
within the Nelson reservoir upon which it has: expended $700,000, 
_ ‘and'which is the source of irrigation for 19,000 acres of land “which | 
ae. would be seriously injured by any contamination of the water supply. a 
_ ‘Until drilling elséwhere in the vicinity has established the probable — 
‘character of the’ oil’ and> gas deposits, if any; “which: might underlie 
_ the land and the: dangers to the pro} ject can be accurately. determined, - 
- ao) is not deemed proper to authorize drilling operations therein.’ ae 
ee ne Te denying appellant’s application the Department is not dope. eas 
oe ing! him of any ‘vested a ‘nor is. it aera him from the benefits A 





a 


: of the: lealbing? set! His application is 5 for a Ticense, a ‘thing’ hich; ae 


- : ~ from its ‘very: nature,’ may be denied by the owner, or trustee of the ee 
_ land ‘to which the special use ‘shall’ relate, and. the authority, and, bee yaks! 


: ‘indeed, ‘the’ duty,” to deny such license in“ necessary and proper ” 
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“eases! was’ specifically: conferred | POR: the Department i in . section is. . 
_of'the leasing act. ens : i Ke ee 
| - The: decision’ of the Commissioner is therefore firmed and the a 


ae | case: » closed. 


“TANGWITE Ve _NEVADA MINING COMPANY, 
LEMAIRE v. NEVADA MINING COMPANY. 
- Deciited June 2, 1928. 


Mining ‘CnaIn—Apvens _Chara—Duigenon—Avrricarion—Lacues—PATENt. fe o 
we ed Where a senior. locator of. a lode mining. claim, through lack of diligence. or 


: vigilance, or. from, any other. cause, fails. timely ‘to file. an adverse claim 7 
~ - against’ an “application - for. patent. ‘made ‘by. a. ‘conflicting junior locator, 
-e the former. will not' be permitted to urge as 4 valid. objection to the issuance - 


‘by the senior ‘locator. i BS agg yk eg WOES 
| ManiNe, Cratm—EWvIDENcE. | | ne be ere ie eer ee Se ies ey 
Assay certificates, purporting to ‘sliow. he minerat values of eens taken 

_from a. lode, maining claim, “when | not. ‘supported. by, the testimony. of | the 

_ ie assayer or. properly connected with’ ‘the. samples, are. to be treated. merely 

* : as. hearsay. evidence. and entitled, to” ‘but slight. consideration in the deter- 7 

| ‘ maination of questions relating to discovery. bags 3 . 

Court AND DsPaRTMENTAL DECISIONS CIrEn, AND. ‘APPLIED. a ee ee 
Case Of: ‘Lavagnino: Ve. Whiig: (198: U: 8: 448)5° Wight V.. “Dubois: resk Fed:, 2 

693), American, Consolidated Mining: and: Milling Company. Vv. Dewitt (26>. 
La D., 580), and. Mutual: ‘Mining: and. Milling ee D. vaaincds Com- 
pany (QT L. D., 191y, cited and applied. — Fe oS : 


=: ‘Freer, First Assistant Secretary: oS ee EE a 
On: May 20 20 ‘and. 21, 1920, the Nevada: Mining Catipainy’f filed i appl ‘ 


: Of:a patent: to the Jatter ‘that: the only’ discovery on. the claim’ is that made ‘ 


aanione for patent, Elko! series 03982, 03983, and’ 03984, for the ¢ 


a October, May: Day, Dart, and J anuary: lode. mining elaine, respec= oo 
tively, situate in ‘Secs. 15, 16, 21, -22,:T. 31 N., R. 43 E., M. D. M, oe 
ON evada.’' Final: certificates issusd November 29, 1920. | | 


On ‘August 26, 1920, Joseph oe ‘Langwith filed an wees ‘dail ane 
ae against. application. 03982 and an adverse claim. against application oo 
03988, and-on the same day. and. date. Henry R. Lemaire. filed:an . _ 
~ adverse: claim against: eppapavon 03983 and a an. adverse: claim agsinet 


-_ aPEHestion: 03984. 


.Ehése-claims.-were. rejected ie: the local | officers fone thay" ‘were ee 

| not filed within the. statutory: period of publication, and. upon prose- _ 

~ eution. of several ‘successive appeals the action of. the. local office: was - © ce 
= affirmed Py the Sa aoa rain The adverse claims, ‘however, were — . 


~ 


a recognized as ; stating ‘sufficient grounds. of. protest tb. institute pro- a 
“cpedinigs on the several charges therein contained, to the, effect that 7 


- Theesupon ihe protestants, aloes ae “filed. ee ae: protests: go ee 
against the. applications embracing the October, May Day, and Dart = 
eo lodes. ‘These protests were consolidated by stipulations, and hearing — mn 
_ was’ held thereon before the local officers, who, after: consideration 
of the testimony adduced, recommended the dismissal of the protests. 

This action was affirmed by the- Commissioner of the General Land 


Office, and the case now.comes. before the Department on: appeal. 


Twenty-two specifications of error have been assigned, a ‘number . are 


of such specifications being the same in substance.’ “It-is unnecessary 
| to consider them in detail as they for. the most part. are based on a 


mf conception of law, as shown by the evidence adduced and: the. argu- 
ments and’ authority cited in the briefs, that questions involving the | 
sufficiency ‘of the complianceby the applicants with the mining | laws 

of the State of Nevada, and. other. questions that. might have been — 

. properly raised in an adverse suit, under. sections. 2325 and 2326, — " 
, Revised. Statutes, could be injected ae and determined i jes protest are 

| proceedings. . —_ . : 


pees 2325, provides: : 
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ie At the’ expiration ‘of the sixty days of publication ‘the claimant - 


oes shall file: his affidavit, showing that. the plat and. notice have been: ‘posted. ina. 


conspicuous place on the claim ‘during such. period of publication. Tt no ad-' 


verse: claim shall have been ‘filed with the register and the receiver of. the. 
proper land office at the expiration. of the sixty days of publication, it shall be — 
| assumed that the applicant. is: entitled to a’ patent, upon the payment to the’ 


: proper officer. of five dollars. ‘per. acre, and:that no. adverse claim: exists; and 


an thereafter no. objection from: ‘third partiés to. the issuance of a patent. shall be ; 
heard, except. it .be. shown that: the. } applicant, nae: ‘Tailed to. are with the x 
terms. of this chapter. | : ee | 


/. 


‘The nature of the “ight sont aed iy. this s section is set out: in. 1 the a? 
‘4 “case. of Wight v. Dubois (21. Fed., 693), cited and: applied ir 1n. 22; L. D. a es 


- 624. The court said in the first cited case that— 


I think all. that it covers: is the ‘right to anybody to come in; ana: enter his" - 

| protest - or. objection ; 7 in: other words, to say to the officers of. the. government e | 
that the applicant has not complied with the terms: of the ‘statute, and to — 

~ insist that there shall. ‘be. an examination by: such officers to see if the terms — _. < 
have in. fact been complied with. “He does not appear as a party asserting his’ 


ee rights ; but if we may, so. to speak, parallel these. proceedings with, those © 


ina court, “such: an objector: appears as an amicus curiae,—a. friend of the. 
- eourt,—to suggest that. there hasbeen error, and. that: the peveeeas: be . 


- ‘stayed until further examination can be had. es =s 


The decisions’ of. the Department. have. been i in ener with the - 
views above expressed... In Mutual Mining and Milling Co. We: -Curs 
. ey Co. ice Be D. ens it was’ held that. t(eyllabaa)— ~ acre 


Ves . 
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: A. haeven that. the discovery. on ‘which a mineral application vests. is, aon. — oe 
Shee ground covered. by. a. prior. valid: subsisting location raises an.issue that must i rae - 
. be settled in the courts, under the proper statutory adverse. proceeding, and.on 

Pars failure: to ‘80. present ‘such charge it’ can not be entertained. ae way of Lae ae 

“agama the. issuance of patent. | oe a ee 
~~ ‘Paragraph’ 53 ‘of the mining regulationa (49: i: oe 1, 7) pre- te 
ae soribes the grounds for such protests as follows:) ee 
“At any. time. prior to the issuance of patent protest may be: filed ‘against, the a ee 
a patenting of the claim as ‘applied: for, upon any ground tending to. show. that — a : 
: the applicant. has failed. to ‘comply: with the law in any. matter - essential to. hes ae 
-a-valid entry under the patent proceedings.” Such. protest: ean not, however, 


“be; made the means of preserving a surface conflict: lost es failure to adverse: oe 
“Or: lost by the judgment of the court in an adverse suit. | = 


Applying the law and regulations above’ set forth 4 to the coer 7 wo es 
protests under consideration the only essential: matters tending. to 


ee _show that the: mineral applicants. had failed to comply: with the daw - 
are as. follows: | 


or te ‘That ‘the’ clatenaiita aie no dincovery of valuable mineral in = 


the: rock i in’ place: on'the several claims involved. | en. 
2, That: the’ development: work done. on the Matow ode ‘and sige 
‘elatmed: to have been done for the. common benefit of the claims in’ 


question: and other - claims, did. not tend to develop the claims in. 


: question. :: 


The record doss not discloge-s aserious 3 attempt te enstatin the aud m4 


. | allopation: * ‘On the contrary, ‘the. protestee. ‘established by a pre- 
- ponderance: of. evidence: that. such work did redound to the Biesrane : 
ofthe claims here i in: dispute. a 


It remains then to consider the testimony i in “support and denial | 


of the first allegation: as above: formulated. . 


The record shows thatthe’ claims protected “eoniiet vith ee 


lode mining. locations: claimed ' by one or more ‘of: the. protestants. ee 
The: protestants admit that within the conflicting areas, that is; | 
: within. the bounds of the. October, May. Day,. and Dart: lodes, a a suf en 
pa ficient. discovery* of ‘mineral had: been made before. the. applications ee 
“were filed ; but contend that these discoveries were'made by the- prot- 
- estants on their own. location: and ‘that. they constitute the only — oe 
~~ valid discoveries within the bounds of the claims protested. Certain: ee 
‘of the -witnesses for the protestants also testified that: they had: a 
amined: the rock and. material inthe so-called discovery cuts of the ee 
aa protestee, and that-there was not there disclosed any ledge, lode; or ~ 
vein of mineral-bearing rock in place, and the indications of mineral ~ 
_ therein. weré not suchas to justify further prospecting. or. develop- es 
. ment. Samples’ were taken by Mr.‘ J ones, who qualified as a min: 
ao. eralogist and geologist, and analyzed under his observation, and no = 
os aeons of mineral ee value eRe on fhe 1 ASEBY, certificates, a that. gary 


lp oe 


oe. ele che: ‘verified: “The: protestants’ -witnesses, however; testified’ that’ “they. anne 
ro aes observed i iron stains’in the rock in these cuts, attributing such: ‘stains en 
— to.surface weathering of the iron, content. in the shale and as not.in-.° 
- - dicative of or connected. with: valuable mineral. deposits. on: the land. ne ees 
ee ee Witness Chagnon for the protestant, deposed. to. knowledge of mineral oe oe j 
aa: _ showings elsewhere on. the Dart, and. Pay, Dey, claims. outside ie. rece 
7 a in conflict. __ Pies 
fi. ne protestee’s witndssis: testified to ‘thé ‘presence Be “thes iron. eae 
ae "stains i in the so- -called discovery shafts and insisted. that such stains ae 
were -in- fractures. or. fissures in the shale, and. certain. of its experts. Paaer 
who: deposed to considerable: ‘experience : 111’ examining: and. develop 
ing near by mining eround; attributed this-oxidation to‘the*action 
of ascending: mineralized waters. through the fractures’ in the’ rock; 
that similar’ indications;. particularly. on. the: Marion claim, had: ‘by ee 
. development. work been shown. tobe. connected with valuable:-de:: 
| "posits, at depth, and for that reason these seams,. though: thin, oc: 
-. curring in a character of shale. resistant: to.fracture, were of sufficient 
_ significance to justify. following with the: expectation’ of develop: 
Ing, valuable. deposits. of gold, silver, and copper in. an: underlying - | 
lime formation or on the contact. of the. lime, andi a shi Cae a 
- formation. are r i cre . Se wes Berd 


= 
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fon esee ; 


- Witness: Heels; iw: mitieae ie Geped to. ae Bean in. _ahtange 


: of: the. protestee’ S: business and. -work. stated in: effect: that! at. had. been — 
disclosed: by the workings, onthe Marion claim, where’ Some: $40,000. 
-* to' $50,000: worth of ore was mined, that. the deposits: pinched down. 


when they struck the shale, and the same knife-blade appearances: 
were. exhibited in: the fissures. there in- the shale: as appeared.in the 


cuts. in the shale on the ‘claims. wy question, and. for that. reason. he, | : ee. 


had: ordered. the shafts sunk- on such. surface: indications. . : : 
-Protestee’s witnesses were also. of the. opinion that: shoe kas 


of iron stain. were mineralized. Assay certificates. were introduced, _ 
, claimed to show the results. of. assays. of: samples: taken. from;these 7 
" geamis, showing slight values in gold, Silver,-and copper. These. docu= bhai 
> ments, however, are. entitled. to, slight consideration. as they were:-not; 
supported by. the: assayer’s testimony or,properly connected with the, 
. sahaples and are. merely. hearsay. “Witness: Hogle: also’ testified that. : 
_at-the time the applications in question were filed he was. cognizant } 
- of the discoveries. on:each ‘ef. the.claims: made by: the protestants. . ze is 
. _ After’ a. review. of the mass of conflicting testimony: in this-case. on ee 
- can not. be. stated, with confidence that:.a- ledge, lode, : ‘or, vein. of: min-, Fase 
eral in: place was disclosed in: any of the discovery: cuts. made by. the > a 
a protestee.. The ‘Department, however, ‘is of the. opinion that.the =... 
; = oe protestants, failed. to establish by. a preponderance of evidence. that, a . a : 
“Pas discovery. of mineral. was not-made by the: ‘protestee in such. eutson, 
ag each of said claims. But. aside from this 1 inquiry, it is not: disputed Baal ee 


pat 
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eitate 


that: Be alliablé: disdovery: has been: made within. the limite of gay. ee 


oe elaim ‘in’ question, of which applicants were fully cognizant: at the * 
pe time. the: patents: were: applied for. - The Department, therefore, ‘can So ee 
. ‘not agree: ‘with ‘the ‘contention made: in the protestants’ brief that! <r e 
such. applicants. can not.avail themselves, under the conditions shown a 
“ssn this; case, of such discoveries. In the case of Lavagnino vo. Uhlig. 


a (198 Uz S. 443, 455). the court, after: eieacy section 2826, gene tee | 
~ States: Revised Statutes, said: oe. 


This. section. plainly recognizes that one who, . pursaanit’ to: ‘other: provisions toa oo 


oe oe the Revised. Statutes, has. initiated’ a right toa mining claim, has recorded a pas 


tan his. location. ‘notice | and. performed the’ other ‘acts’ made. necessary to. entitle : oo 
: 7 toa patent, and who makes application for the patent, publishing. the statutory 
ae 4 notice, ‘will be entitled to a. patent for the land embraced in the location notice, | 


7 . 2 unless: ‘adverse rights: are sét. up: in: the” mode: provided in: the. section. » Thus ae ae 


= clearly providing that: 4f ‘there ‘bea ‘senior locator -possessed of ‘paramount — re gee 


7 : rights” in. “the ' ‘hineral ‘lands: for: ‘which . a patent is sought, he may abandon -'° 


; 7 ~ such" rights and: cause’ ‘them in’ ‘effect to enure to the. benefit of the applicant ~ ae 


for: a! ‘patent byt failure to adverse, ‘or, after: er PY. failure to Biosecute: | 


ie a ‘adverse. . 


The’ case of American ‘Coiolidated. Mining: and Milling Co. oe 


oe DeWitt (26. L.. ‘Dy 580, 8), developed. t facts.  simnilar to those. in. nthis Pe a 


case. ee ‘That. case, stated : 


filed’'a”  phateae. allegiiig’ that the: Maryland ‘ig “not : valid: ‘mining iodation, 


itithat the: discovery: therein was on the. Orbit lode claim, a ‘prior ‘and subsisting i. 
- loéationy: and’ not ® upon. ‘unappropriated ‘public land; that the Orbit vein: is. the 


only ore: “discovered within’ the ‘limits of’ the Maryland ; that. a larg ge part. of 
the improvements | and labor upon the ‘Maryland ‘aim. were ‘placed there by | 


lessees of the. protestant under a lease. of. the Orbit, and. were. not. placed Bd 
there: by. the: applicant for the Maryland patent nor by. his. ‘grantors ;_ and that. . 


a ‘targe: part. of the’ ‘Maryland is. within the. Orbit, which is the - property of 
: the DEO otestant under a prior ‘location. Ce ghee eee Ler RE Is Sean 


Whether the fooe which includes | the . Maryland. nico is a a ‘part. of. “the = 


| “gE eetan or.a part of. the Orbit, and. whether the Maryland. is the superior | 


| claim to the ground. in’ ‘conflict,. “are questions. which. were. open to determina~ 

~~ tion. by” adverse proceedings in ‘the local court and, which are now. determined — o.* 
aa adversely: to -protestant’s, contention, by: reason. of its. failure to adverse aoalh ae 
i. Maryland: ‘application ‘ (Section. 2325, Re Se : : 


: “Tt! seems well: ‘established. from® the: aoncon sited that ie on oe 

So Senior mining locator through want of diligence or vigilance, or from’ ee 
any ‘other dause; fails to-timely file his adverse claim against. an 
Re application for patent. made by a. conflicting junior: locator, . Set re oe 


| can not ‘igs asa i valid: objection to: the issuance of such. patent teat eet 


- - such se senior Tedator:.” a . Ce 
oe ‘Protestants: also- assign as. ‘error. ‘Bie redial et the’ iceal office ee 
to grant: a ew trial, which. action was. affirmed on appeal. The: ns 
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ere ia. other papers pertaining to this objection have: ean 


| examined, and the Department is of the opinion that no. sufficient. 
| ‘showing was: made that evidence’ had: been newly discovered material 


"to. the issue. In consonance with the views above — the | 
Re decision; of the Commissioner must be and 3 is S hereby: apie 


x HEIRS oF BAKER v v. CENTRAL WYOMING OIL AND DEVELOPMENT _ 
COMPANY ET AL. (ON PENTSTON). Ps eee 


| Decided Tune 29, 1923. 





eds ‘on: AND. ‘Gas Lanps—Lnase—Parsent—LAanp ‘Depannaimnn—Juansprorion. a vee 


Neither. the leasing act. of February. 25,- 1920, the departmental. regulations. — 


“issued thereunder, nor the terms of leases granted pursuant, thereto, confer 


‘S peng or reserve to the Land Department, after the delivery and acceptance - "2. 
oa OE aD oil and gas lease, any. jurisdiction. to determine what. disposition... 
oe _ shall be. made of proceeds. derived from. oil and gas. development. operations: 


on leased lands and remaining in the hands of ' lessees after the payment. an . 


at of the royalty due the: United. States, . 7 ee 
| Om AND Gas Lanvs—Lnase—Payment—Covrrs—J URISDICIION. . oe 
The: provision contained: in section’: 81 ‘of the: act: of February 25, 1920, to 
the effect that an ‘oil and ‘gas lease may. provide: ‘for the ‘resort to appro- s 
. priate ‘methods for the settlement. of. disputes or for remedies. for breach of | 
“specific” conditions. thereof, has particular reference to. issues. arising 
. between the lessor and. the lessee, but disputed: questions. relating to. the: 
ee ‘disposition. of proceeds accruing: from drilling operations and. remaining. .- 
after the. payment. of: Toyalties. to. the. United ; easel come. - exclusively . 


| within ‘the jurisdiction of the. courts. are ee 


Purser, First Assistant Seorchary: 
nad E. de Baker, j ir., ‘claiming as the ree of E. de Baker, deceased, " 

‘praying that the Department. change: and correct, or cause to be | 

changed: and corrected, certain alleged “ assignments of Jease. and 


. declarations of interests | 30 that the’: same will “ declare the interest _ 


: of and. set over to the heirs of E. J. Baker, deceased, * as of August 19, 


1920, a. 14 per cent royalty. of all oil or gas remaining after. ‘first. Se 
c= deducting royalties payable t to the United States under certain leases... 
_ granted by the Department. pursuant. to the provisions of section. 18 nas 
ot: the act of February 25, 1920. (41 Stat., 487), covering the Nw. Ao 
See. 24, ak ‘40 N,. R co Ws ‘6th Pz M, es jand district, ee 
i Wyoming. . 


The said ee aoe ites above: Goaoribed: area. are 2 eee - 


ae 026279-a and. 026272-b, and’ were granted in. J anuary, 1921, to. ree 
es ‘spectively: the Central Wyoming Oil & Development. Company,. for. .6. 0" 
—) the-W.4 , said. quarter. section, and the Wyoming Associated Oil Cor-  . 
a "poration; for the. E. 2: thereof, as of August 19, 1920, the date. of Be oes 
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ig fling « of the: application’ therefor... ‘The jess. application seems to. oo er a 
> have been based. primarily, : if not exclusively, ‘upon .two..asserted:: Oleh ee 
iz _ placer, mining. ‘locations, one alleged. to have been. made i in 1907, “by: 2 
7? ole Perey Palmer and seven others, and the, other prior. to February 


- 9,. 1910,- by. William. G Henshaw and. seven: other. persons, although . P ot gh oo! 


. = the application recited the ownership by the lease applicants of a con-. : a 
ps flicting. claim which is denominated the Shail, located’ January 8; 9° 0 


1887, by Jack:(Martin) Ashcraft, E. J. Baker, and: six.other persons. ~ 
pie, “The petition. here under. consideration was filed in the Department _ a we 
= J une 4, 1923, and alleges that title to an undivided one-eighth interests 
in the a Shak oil placer mining claim: has. ever since the. date of — fe a oe 
its location been. outstanding: ‘of. record. i in the said E.:J. Baker, now a 
 deceased,, ‘and his. heirs, the petitioners; that. on the basis of the as- 


a serted ‘ownership by. ‘Emile Richardson of the interest of BE. Ji. 


- Baker i in said claim. Richardson was, with. the. approval of. the De-- ee | 


partment, assigned by. the lessees a royalty of 14 per cent: of all oil. = ce 
’ . and gas produced from said. Jand and remaining after the deduction. 


oe oof royalties due and payable to. the. United States under the leases; 


that Richardson has never had title to the said undivided one-eighth 


a interest of Baker in the Shail oil placer mining claim, but that the | 


game remained continuously i in. Baker. from the: date of the location _ . 


ie to the time of Baker’s death, and since Baker’s death hasatalltimes = 
—. . been in the petitioners; nee therefore the petitioners: and not Rich- tee ge 

..  ardson are entitled to receive the said 14 per cent royalty now being == 

. -paid-to:Richardson under ‘the said assignments. ‘The-petition seeks 6 


7 to have: the assignments to Richardson, or the leases, so modified. as 


oe +63 require the’ said Ag per: cent royalty: paid to the petitioners asthe st roe 


sole and exclusive « owners of the Baker interest. in the Shail. clain, 7 a : 


a : : such payments to be based upon production. of oil and gas upon the . oe : . 
.. land from and after Angust 19, 1920, the. date: the said leases became Pe 4g 


os effective. ee 


“The petition as: heveinbettre oe was ‘not filed pane more. , than 


ie. two. years’ after the granting of ‘the leases ‘embracing the area, ine 


a question. * ‘The ‘Department’ finds nothing in the. leasing. act, the 2 | 
a regulations. ‘issued: thereunder, | or the. terms. of. leases’ granted. pur-, oe 


ee __, suant. thereto that, confers upon or reserves to the Department, after. 


pe eh the ‘delivery and acceptance of an oil and gas lease, any jurisdiction: ee 
a te. ‘determine what ‘disposition shall: be made of proceeds . derived — : ee 
_ . from’ oil and gas development operations on leased lands and © 
eet remaining in the hands. of lessees after the payment, of the royalty co ae 
a due the United States, « or to. exercise. any control whatsoever oversuch ~~ 


remaining proceeds. That the leasing act did not contemplate the == 
exercise of such. jurisdiction: by the Department is plainly indicated. 
by the’ terms of. section 381- ‘of the act, which provides for: the for-- yh, aie 
=e feiture and cancellation of leases thereunder for failure on the part: tp ony, 


Me tg ON ee a 
‘ . POs 
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: : 7 of Jescobs to: ‘domly: swith the’ provisions ee the act ‘or - the. a ait ease 
So! regulations promulgated under the. act’ and’ in ‘force ‘at. the date of nee 


TA the lease only by an “appropriate proceeding i in ‘the District Court: eas 


= of the United States: for the district’ in which the property, or’ ‘sonie a o. 


| part thereof, is located. ” Tt is true that the-said section also declares” . 
thatthe lease may provide for the resort’ to. appropriate methods - 


. “Gor the ¢ settlement of disputes or: for. remedies for breach of. specific ant 


conditions thereof. But ‘aside from the fact that ‘this provision | 


would seem to have referred solely to issues that might arise between. 


the: lessor ‘ ‘and ‘the lessee, there is nothing in the terms of leases. eae 
poe granted under the act that permits the Department to determine and. 
_. adjudge what disposition should be made of proceeds. accruing from: = 
© drilling operations and remaining after the payment of royalties to’ 


the United States. ‘It i is clear, therefore, that whatever remedies the. woe 


petitioners: are entitled to under the facts recited in ‘the: ‘petition: 2 


pe must be. sought i in'the courts and not in the Land Department which : ep : 


a clearly has no Jurisdiction over such controversies. hie tae 


: Ebe: Ss een is oe dismissed. 





_ LUMAN, ‘TRANSFEREE OF F OSBORN, 
" Deoidea Tune 28, 1928. 


‘Desmer LAND ADJUSTMENT To ‘Sunvey—Rectsrm “AND. Riourven, 


“Where a desert-land entry has been allowed for. unsurveyed | Jands: with: ss 

BS wae descriptions in. terms of a future: ‘survey,. failure of. the: fal aimant, upon: the i ae 

: filing of the plat of survey. in the loeal United States land, office, to. adjust. ee 
"his claim, to the survey should not be held a ground for eancellation of the: »- 


: “entry, but; upon ‘default in making such adjustment, ‘the local officers: will a 
~ Inake the adjustment themselves. ? | Bee 


: : Finney, First Assistant Reoretegy = te a hydro e 
On August 14, 1901, Robert L. Osborn winds: a desert: inne co Por. 


| ; pesmi ket lot. 1, See. 19, T. 39 N., R. 108. W., and surveyed NW. + a 
. NE. 4,8.4NE. 4, Sec: 13, T, 39 N., R. 109 W., 6th P. M., within. the. ee 


oe Lander, Wyoming, Jand district. Final proof was submitted August. - : os 
- 14, 1905. . By. letters dated: February 16, 1907, and. August: 5, 1907, 2% on 
7 the. Commissioner of the General Land Office ‘directed that. the oy ee 


. -entryman be. required to furnish. certain. data relative to. his: water _ 


~ right and as to the area of the entry. On October 7, 190%, the. entry: 


man filed a relinquishment _ as to the N Ww. } NE. , said Sec. 18. 7 


ie All” the land | involved | “was withdrawn for “taeestey Purposes on a 


Ae r ~ Je anuary 20, 1903, and i is ‘still SO withdrawn. 


gee plat: ce survey of. part of T. 39 N R. 108 W., ‘including. ‘Soc. 1, - 
"was filed in the local office « on J uly 14, 1915. KF rom this it "appears. thet | 


lot. ile contains 36. 07 acres, and i is s contiguous to the. S. 3 2 NE. ab yaad. ve 


wa 
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on Ses: 13. By letter dated. March 4, 1918, the Gommicciones: sidineotel: oN 


“require the: entryman ’ to. make. application’ to adjust: his: ‘entiy. to. the: ‘plat: of 


iat thatthe. entryman be required to furnigh: an-affidavit explaining why =. s 
oe che. did: not submit’ final. proof within four years from the date of = 
me entry. It. was. stated. that. 30 days' from notice would. be allowed: for. 2 ds Sere 
~ _ thexfiling of such: affidavit; or to appeal, and that in default of any == 
action. within the. time allowed the:entry would be canceled. without os 
further notice. ~The local officers were also instructed to— eee ge 


_-survey,. proceeding: | in: 1 accordance with. n paragraph 82 of circular No, 474, and'in ere ae 


vi ne, time report. . 


“On: May: o1, 1918, ‘dies Tocal office ttanamitted cevideiies ofs service Sof. ers oe 


“bald decision ad. reported that no action had been taken... ‘Tt “appears : - Ba : i 
that: a. registered: letter was receipted- for by Robert D. ‘Murphy Se ee os 
| agent. for: Robert: Li: ‘Osborn, on. March 18; 1918. ‘By letter. dated: 090-8 


. December. 26, 1918, ‘the: Commissioner canceled the = eniy. and ‘elosed ” . cS 


the case. 


On February’ a 1928, ‘Abnet aman’ as: a teaninferee of the ee 7 
“filed an. application for. reinstatement: ot the entry as to lot 1, Sec. 19, — . 
'T..89.N., R108 W., and S. $ NE. 4, Sec. 13, T.. 39 N., 'R. 109 W. His 
. application j is. in the form of an affidavit'’ in‘ which he: alleges that Os- — 


born: transferred. his rights, shortly after: making final proof, to John 


- W. Hay, who in turn made a conveyance to the affiant; that: Osboru. 
has left that part of the State and his present. address 3 is unknown; 
and that the affiant did: not: until recently: know of. any. requirement A 


| | made’ ‘or of the: cancellation: ‘of the entry.” 


» By-a-decision dated April 19, 1922, the’ Gorimisnoned held that: the 
' “requirement as’ to the showing regarding time of. submitting final 
_ proof was erroneous; that the entryman could not be required to: ad-— 
' just to surveyed land, and that the cancellation as to: the S. $ NE: ty 
-.Sec...18,. was: therefore erroneous; that:the cancellation: ‘was proper as _ 
to lot'1,:Sec. 19.. ‘The entry was: ‘reinstated: as to the S.4. NE. 4, Sec. - 


13, but réinstatement was denied as to lot 1, ‘See. ‘19, it being stated cee 
- that’ the cancellation was proper and that a forest withdrawal had <_ 


an appeal to the Department from the C Commissioner’ S. decision. . 


- On October 12, 1922, Luman filed an application, addressed i oF . 
the: Commissioner, for reinstatement of the entry as to. the. relin- nae aie 
a - quished . tract in addition to lot 1, Sec. 19. He stated, among. other ae 
'-. things, that. Qsborn had disappeared and. could not be. found; that ge salt ag 
wo. che, Luman, did not believe that Osborn ever ‘received. notice of thie: 2 
-+. .Commissioner’s: decision of March 4, 1918; and that the person who aye See aes 
ee receipted for the oe letter to Osborn had. no. ea to i a 


- intervened. It was also directed that. Luman be. required! to file rec- - 
ord. evidence of conveyance. to him. On May 18, 1922, ‘Euman. fled: cea 


| oe - appeal January 27, 1923. 


Paes - op DECISIONS RELATING ‘TO ‘THE PUBLIC ‘LANDS, “fon Eek 


Tie On November 28, “1929, Tamisa. filed’ an i abstract of tile to Tot’ 1 i: e 
“She 19, T. 39: Ns, R. 108: W., ‘and §. 4 NE. ‘4, Sec. 13,°T. 39 N., Re. ee 


= 109. W., from which it appears that Osborn. conveyed. said: ‘lands? to hace | 
~~ John Ww. ‘Hay on May’ 17, 1909, and that. Hay conveyed the same. 


e lands to Abner. Luman: on ‘November: 18,°1922, by ‘quit-claim deed. 
- The Commissioner transmitted all the papers to the: -Departmant'6 on aa 


It was not. Now that Osborn. received any en of ie désigion 7 


2 oldie the entry: for. cancellation, nor was it shown’ that: “Murphy » Le 


i had any authority” to receipt for the registered letter. to Osborn. - ee 
_ | Under the circumstances, it. is held that, = eae was not. properly 5 ys 
_ eanceled.as to any. part.. ee 


wo koe Tbs appears that the final pigeon: oe boi. fond sanipiets and te e 
7 factory) and that the full purchase price has. been paid. The: entry’ 


se will accordingly be: reinstated as to lot 1, Seo. 19, also, and final ¢ cer- a 


= tificate will be issued. | . Bok ae 
_ The application for oinstatemont as: to’ the relinguished tract: i is - 


i a regularly before the Department, but in passing it may be noted © ee 


that Luman has not shown any interest whatsoever therein. Osborn... - 


‘did. not make any: transfer of that tract: to Hay, and the latter : 
didnot convey. the same to Luman. That. rection 1s eonpeduenty | 


et) ? Rejected... . is | 7 
It may be well at this point: a al attention: 6, an | mvarranted 7 
2 ‘practice of the General Land Office. In cases of this nature desert- 


land entries should not be canceled. for failure to adjust. The regu- 


ae : lations under the desert-land laws-do not:so provide. : In the circular - . 
- .of November 3, 1909, relating | to Applications.and Selections For © 


ne and Filings, and Locations ‘Upor er Lands # (28 L.. ‘D., 287 ie _ - 


ae 7 rule 3 reads. as follows: 


: The: address of. the. claimant must be given, sia it: shall. he the ‘duty: of: the , 


a ; peuiater! ‘and receiver, ‘upon. the. filing. of the township: plat in their. Office, - to 


oe notify him. thereof, by. registered . letter, . at. such address, and to: “require the 


a adjustment. of ‘the: claim to the public survey. within thirty days, In. default . 8 


of action | ‘by the party notified the register’ and receiver will promptly adjust _ 


the claim: and report their. action to the. General ‘Land: Office. 7 


__ Where desert- land entries have been allowed for unsurveyed Jands . i os 
| with descriptions. in. terms of future surveys the same procedure. sa 


Pa ones ‘above pointed out. should be followed when the plats. of survey are °- . 


filed. Tf the descriptions are by metes and bounds, with. reference 


sito monuments, a different: procedure may. be necessary, and i in such 
' - ease the entryman, or other party in interest as shown of record, may os 


: be une to adjust under Penalty © of forfeiture, : a ie al 


Be oe BD a OES 
hdc. 2ed 


a) DECISIONS RELATING. To THE PUBLIC LANDS. 689 


- BENEDICT v. CASTILLO, se a 


"Decided June 30, 1923. 


ie os | owns —Cowrnsrant—Hoxtesraay ‘Emmy —Atieh—Oreraexsmip—Tivinexcr— ~ 


- Burpen, OF PRoor. ie Pa ee 


at contest against a. homestéad entry, pared’ upon the 2 cliarge that the éntry- - ae 
man was disqualified to. make. the entry: because. he was an: alien, must be. a gee 
- dismissed unless the contestant, upon whom is cast the. burden. of. proof, eee & 


a ~ substantiates the charge by convincing: evidence, ae er 


ours Finney, First Assistant Secretary: 


a _ Esther Benedict has appealed font’ a : decision of ihe: Céthintssioner of ied 
- of the General Land Office dated January. 23, 1923, dismissing hers "72 250° 
E contest against’ the additional entry under the stook- -raising hhome- 0 2 
cs stead act made by Luis: Castillo on March 2, 1922, for SE. 4 and! EB. ia a i 
SW: 4, Sec. ‘25, 'T.23'S., R.. 145, G. & S.. R. M , Arizona. | ; “8 he oP 
Phe contest was initiated 1 April 2 21, 1922, on the pani that entry ae o 
re man— . > ee Ee ee aa sas ee ae 
is not. a. citizen of the United States, nor. ‘has he. declared: his intentton’ of fa 
es _ becoming a citizen, of the: United. States, and is therefore ineligible to. acquire Mig. 
tithe to. public lands of. the United States. Tee ho Pe, ice ay Ae. F 


- Testimony’ was submitted pater a , designated pficer at None 


a Avisos: commencing on June 29, 1922, and.on July 21, 1922, before | 
_ the local officers, who. by. decision of August § 21, 1922, ‘recommended : 


| that the contest: be. dismissed. . 


The burden of proof, was on Gontesaint i pabaaddate fe a 


_ by: convincing evidence. | She failed to: produce any evidence which 
-would: warrant the cancellation. of. the entry. The fact. that. entry- 


/ man was baptized. bya priest. at Imuris, Sonora, Mexico, does not. 
establish that he was born:in Mexico. Moreover, a. ‘satisfactory CxX- 
planation. was made by entryman’ s godfather as. to the reasons: for 
the baptism occurring outside the church parish where he. was born. a 
-Entryman, had been told by. his. parents that he was born,in | 
7 Arizona, and during. the World War he registered under the selec- ey 
"tive service law as an American. citizen. Being a married man with 
three. children, he» was: given: a deferred classification. and, ‘was: not he Mie 
one called for service. ve hte oe See 
. In her. appeal, contestant: eo jends tay the: te one, should’: wae 


: have found: that. she was residing. on: the, land. at the date on which 7 © : 


Sse ca Castillo applied to. imake the aye in question, a and | that the land was feo 
Pad therefore. not. subject. to: -entry.. : 


“Testimony was. introduced. to. the effect that J Pee “Ae Brcpdict ae _ ee 


ae | a Chis family, of which contestant. isa member, had. resided .« on the land ~~ : oo : 
since June 17,, 1920.: Inasmuch as Castillo’s application tomake the ee 
ioe =e in : question.» was. s filed J anuary 17, i919, the might of said Bene- ee ee 


; 


i. 640 — a _ DECISIONS RELATING TO THE PUBLIC: LANDS. 2 Ayehe: on 


- a dict as a pectin on the. land were junior to those: of the spelions wee 
and any right which the former might have acquired through such 


~~ settlement. terminated upon, the designation of the land and. the 7 


2 allowance of the.entry in question. All testimony. relative to-said’ — oo 


' Benedict’s occupation of the land should have been: excluded, the - - 


‘ only question involved being the: citizenship. of entryman. teeta 


~The Commissioner gk summarized: the. ‘evidence. ; His s de ns 


aes cision- is. affirmed. ie ee ae oe 





| CHIPPEWA AGRICULTURAL LANDS, MINNESOTA, | ee 


een 


_ Insrevertons.. 


“[otreular. No. 898.) 


_Dsrarrwen OF THE ss: Taonetin: ee ae oe 
ie | Gunerdn Land Onvien, | . 
~ os | | Washington, D. ¢, June: #0, 1923: aes 
Bey Recierens AND. ) Recrvans, 2 Baek | 
‘Cass Laker, coe ‘AND ‘Dorin NMcxinatonite oe 
| Tr inclose herewith: a schedule [schedule omitted] ahswing by iia 
user. certain’ Chippewa: lands, comprising 9,402.72 acres in ‘the 


former Chippewa of the Mississippi, Winnibigoshish, Leech’ Lake, 


Deer Creek, Pigeon River; Bois Fort, ‘Red Lake, and: White’ Earth: 
- Reservations ceded under the act of January 14, 1889 (25 Stat., 649) 4 
which lands are to be disposed of to homestead: entrymen. and settlers: 
“in accordance with the provisions ‘of section 6 of the act’ ‘of Je anuary — 
14, 1889 (25 Stat., 642); section 4 of the ‘act ‘of: May 23,1908 (35. 
Stat., 268), as. constrnbd. by Rule 5 ofthe regulations adopted May 


YY, 1910 (88 L. D., 594), by these regulations, and as modified by 


| ~ Public Resolution’ No. 29 of February: 14;: 1920," as ‘amended * ‘by - 


| Public Resolution No. 36, ‘approved. January 21, 1929, (see. Circular ; - 


- | No. 822, 49-L: D.. , 1); and to. town. site entrymen under: the laws. ap- i 
= plicable thereto as — in 1 the act: of Februsty 9, 1908, (82 Stat. 2s 


one #20), as follows: | ek 
ee Preference right of ¢ ea-service men 1 The: laid shall be subject eninee 


: t to entry. only under the homestead laws, by ex- service men of the 
war with Germany, except as modified’ by the provisions - ‘of para- Cee 


— graphs’. 38 and 5, under the terms’ and conditions of said. public ‘resolu- 


a3 tions and. the regulations issued thereunder as set forth in’ said’ ‘Cir 2 


- cular No. 822 for a period of 91 days, beginning ‘with’ the ‘ninety- first. a 


i = day. from the date-hereof. They will be allowed’ to file their’ applica- S 
tions during the period of 20 days: prior tothe. date’ fixed. for’ open- ee 


a4 ing the lands, and such: applications ‘should. ‘be: accompanied ae a i = 


| affidavit showing whither or not there i is a. » settler on os Jand, ° 


Gees ea ee “DECISIONS “RELATING ‘TO: THE, PUBLIC ‘EANDS. oa ee ve rs 


3 Rights of settlers Section: 4: of: ihe: act. ‘of! May 23, “4908 « 


oe 35. Stat:,:.268) , provides - ‘that. all:- lands: in? ‘any of: the. “Win- ae 
ee “nibigoshish,. Cass. Lake, Chippewa. of the. Mississippi, or Leech 
oo uakey ‘Indian| ‘Reservations. not: includéd®-in.. the “national - ‘forest 
 _ereated:- by. ‘said. act, -'theretofore. -élassified or. designated as. 
+ agricultural ‘lands, are . declaréd™ to: be. open ‘to. homestead 


ae - Settlement, and on “May. it; 1910. (38. Li Ds , 594): ay: rule: No, 5: was . . ee: 


2 7 adopted relative to the. opening of the lands in said reservations - 
— from. which: the: timber: has: been: removed. . Pursuant’ tO: a: ‘request 
from the: Indian Office notice that: any: “ cut- -over: si ’ lands in said: reser-..- = 


: - “ vations: described i in the accompanying schedule. are: subj ect to settle- : . ee 
| > ment: has: not, been: given. by: the: superintendent: ‘of. logging, as’ pro-. ze oo 


= vided in’ said: regulations. The Indian Office proceeded: to allot the 
ae vunopened; cut-over:’ ‘Chippewa lands or: lands: ‘ready: to: be: opened. 


Tt was. found, however, that several tracts ‘were covered by. settlers, ae oe ee ; 


©. sand! the Indian: Office thereupon waived the right t to. allot. these Jands © 


Aa Indians 1 in favor of the white settlers. 


Reports: reaching’ the, General Land Office: indicate: ‘sottlénient on 


ae Ae ‘following: tracts: described in the schedule: by. the: parties: men- - - : 
tioned,’ viz: Lots 6, 7, sec.:23,.T. 147 N., B:i25 W:, John H. Kevlin, 
“of Mack, Minn:; NE. PS séc.. 35, fie 47 Ny R B81 W., Richard Roller}. SS 
oNE.: 1 NEL oa Ss. t-SW. 45 -S::4 4 SE, 4 ae 10; Se :E NE. £,.NW? 4, 


ONG Swed, M4 } SE: 4; N.4 SE. 4 SE. 45 seo. TL, Ty 146. Ny R81. 


a OW., ‘said: to be settled on by: Ed. Hardon: ‘Albin: Carlson, Jo oe. J ohnson, 


a men: ‘by: name: of Perrault: and Rogholt ; ‘SE ee SW: 4 $ sec.’ a T.148- 


oN, Ri 26: W:,, ‘Henry ic. Heite; ‘lot: 6, ‘sec. 14, N. ee NE: rs sec 93; T.. 


oc 147. N., R: 31. W. “The reports: aecsived sueeest that other: Jands't than 7 | 


~ those. deseribed are covered. by: settlements. - eee : age 
~~... There is no authority. for any: such: ‘gettlomnent:: “oxbapt on: hie . mo 
‘ -Winnibigoshish, Cass Lake, Chippewa of the: ‘Mississippi, and. Leech 


—oake: Reservations. All: ‘the lands. i in the ‘Cass Lake district. arein ae 


‘these reservations, except the land in T. 62°N., R. 25 W.;:which:is. 
- ‘in the Deer Creek Reservation. No right of. settlement of the landa ; 


a - in the. former Pigeon River, Deer Gres White ‘Earth, ‘Red: Lake, . ae a a: 


| | : ‘and’ Bois Fort Reservations ‘is. given by: law, and no sitch’ rights will 
be: recognized ; as: existing prior. ‘to the date fixed.in:these regulations. 


ee This! applies to all the lands: in the: Crookston and: Duluth: odistriets, 2 4 


os o a8 well as to. T. 62 N., ‘R. 25-W., in the. Cass: Lake. district: il 
_. Settlers on the: Winnibigoshish, ‘Cass: Lake, Chippewa‘ ‘of: the Missis--. 3 
ce sippiy and ‘Leech Lake Reservations described. i in’ the: schedule, who. 


oe = : “settled. on the:land’ prior: to. April: 1,:1993,: will be allowed ‘to make | os = . : a 
their entries. within the: 91- day ‘period. allowed. @X- -soldiers” ‘Of: the A eee, 


a _- World: War with. Germany. ‘Similarly, with ‘such ‘ex: soldiers, fora. 


= a of 20: days prior’ ‘to. the opening’ of such: Jands to soldiers’ fatty, | ‘ 3 ie De ? 


| 8151°—22—vor 49-41 ot ae 


ee 642 pees DECISIONS RELATING: TO THE PUBLIC ‘LANDS. : “tron, a 


Aes 


eae “they will be allowed to execute and file their sppleationa, aiid: eho esa 
Lo ee etter you will proceed i in aecordance with Rule No. 16, said Circular a 


No. 8922, | tae 
AL ieee by eetilens be. ceumpanied: by the ‘affidavit Soe 


. . - ; . of the applicant,. duly corroborated, setting forth the date of settle- : i 
oo ... ment and what improvements have been made on the land. It settle 
7.) mrent ag to ee 1, 1928, is. not iowa, Pees will ee the appli 7 


ee cation. 


ne " subject 1 to appropriation under applicable laws by the general. public, 


ee accordance with: said Circular No. 822.. ‘Subsequent to March 31, | 


| ; ae 1923, and prior to. the: date. ‘of restoration. to general. disposition. as 
ie  neteiak provided, no’ rights’ may be: ‘acquired. to said lands by settle- — 


~~ ment in. advance of entry or. r other wise oxen strictly: in accordance i 


eB _ herewith. 


he 5 Lands already ee | _The 5 following trivis,: deotribed i in. ae 
. schedule, were inadver tently: allowed to be éntered, and the’ entries 
will not be disturbed; viz: SW. 4} SW. 4 sec. 17, T. 145 N., R. 25W., 


ee General public. x Hier ths 9L- day period fixed j in. cabana: a 
mie, eee 2 and 3, during which ex-service men and settlers are en- 
> «titled to: make entry, any of said lands remaining unentered will-be.. 


- entered: by Sarah E. ‘Kichey,: Octobe 95". 1921, Cass’ Take H. §,. oe 


i 012308, in. accordance: with an office letter stating that. the land: was. 


“8 vacant and subject to entry; NW. 3 NW. 4 sec. 16, T. 156 N., R. 41 Se 
» W.,-entered by Ludovie M. aceon: February. 16,. 1910,. “Crookston - i 
AL E. 05086, on which final certificate issued “May: 04, 1918, and the. .- 


“game was. suspended. by. the Department. April 29, 1916, pending the a 


opening | of the land; NE. 4 NE. 4 sec. 23, ake 147 N., R. 31.W., en- oe 


tered by Emma J. Brockway; sidow: of A. G. Brockway deceased, - 
HL E. 011548, Cass. Lake, F.C. dated April 93, 1923. ele . 
6A omestead qualifications. Homestead applicants for Chippewa 
| lands must. possess the necessary qualifications, required. in the case 
lof. ordinary homestead. entries. Second and additional entries will © 


“be allowed under the laws and instructions govetning such entries for peer 
oe public. Jands.. 00800 ce 
oe re Payments. “ach seule is natok: by this act of Ja anuary 14, re 
1889, to. pay for the lands settled. upon the sum of $1.25 for each ae 
oe "acre, such payment to be made in five:equal annual installments; 
The usual fee and commissions must be paid at the time of. ec - 


: cae entry and when the commutation or final payment. and proof: are. or 


made. . You. will not collect any payment for lands in excess of 160. — E 


- —. meres ¢ embraced. j in an entry. when the original entry i is allowed, as the . | re 
ey -. payment. for: such excess area will be included in. the whole amount ot a 
"required to ‘be: paid 3 in installments. (See. instructions of onl 1, ae 


ay eS oes » 1901, 31 L. D, 72, and September6 6, 1901, 31 L. D. 108) 


g si : Ae = a apse. <a Boas 4 roe i 2 
nie eat S meg e Cb pee RS heap re o : . 
yo ase an 7 ae z pe eyeiatie ee Pari e : 
e i Bios ola w maafgg eR OSS . et) " . ; 


Shee Bile section 8 on the act of May: 20, 1908: (85 Stat, 1.169), ailere 
oe “men. for lands in the former: Red Lake “Réservation: will be required «°° 
oy to. pay a drainage charge: of'3 cents per acre. In all entries made for: 2.00 
|. ‘the lands’ you will note on the. application and. receipt, the efollowitg: 0 ae 
ea ores « Subject: to: act of May: 20, 1908.”. (See 36 TL. D., 477: yas ie ee, 
Se The right: of commutation under section 2301; ‘Revised Statutes, 3 is Cae ate 
a extended: to. ceded’ Chippewa. lands by: the. act of: March 3, 1905 (8 a 
ns" Batis 1005); and in case of commutation: ‘you will require. the entry-- Cee 
oe wea to. ‘pay the final homestead commissions in. addition to: the pur- eae eee) 
a chase price of. the land, $1. 25 per. acre. (See 33 L. D., 551.) ee ae 
9 8. Right:to construct dams.—The disposal: of the, Following: tracts. oe 
is is subject: to the right of the United: States to. construct. and. maintain — eee 
dams for the. purpose of creating reservoirs in aid: of navigation, BS a 
ea provided i in the actof: June ie 1897 (30: Stat., 62, 67 Js. viz: Lot.3, sec. 9, we -~ os 
os ~ SE.4 4 NE. $3 lot 4, sec. 10, ae 146 N., R. 26 W., S.'¥ S. 4 SE. FS fo ORT cae 
- $8C.: 31, T. 142.N., R. QT W., SF NW. 4} NE. ey sec. 28, T. S149 Ny Re ee 
28. Wes lot-9, sec. 6 oT. 147. N., RB. 28 W.; lot 6, sec. 381,. aT A4B NRE oe ke 
. 28 'W.; lot 1, sec. 28, NE. £ SE. 4 sec.. 29, Sw. Fs SE. 4 $e. 84, Ae "Laden 





oe hie "DECISIONS: RELATING TO THE: PUBLIC LANDS. i 643. - pee 


oN Ru 8k We, “SW. 4 SE. 4 sec. 30, T. 146 Ny RB. ‘at W:; Tots. 5, 6, ee : 
ioe 14, lot’5, sec: 15, NE. aNW. 4, SE. 4 NE. 4, NE. $ SE. 4 A Ss. 2 | 


NW. NE. d sec. 99, N. NE. 4 sec. 23, SW. 7 SE. 3, SE. 1 NW. be 
“Sw. NE. 4 00. 26, NE. 4 NE. 2 SW. 1 8W. # see. 2, T.. ‘UTN, - : 


‘R31 W. 


9. Canad Soudan ae ea sec. oT, T 164 N, R 36 5 Wo “will 


be: disposed of subject. to the President’s please of. May 3, 1912 
(37 Stat., 1741), reserving © 60 feet-on the nade boundary: and: - 2 


: setting the same apart as a public reservation. 


10. Lands. erroneously - sold. for drainage. —The following. cee 2 


ane: reported to have ‘been sold. by. the. State - authorities. under. the. | 


act of May 20, 1908 (35 Stat., 169), viz: Lots 6, 8, sec. 18; lots 5,6, + 
“gee. 14; lot 5, sec. 15; E.. 147 N., R. 381 W., Ss. t NE. ‘4. NE. ee ‘SE. Psee sy. 
. 28, Sw. iNW. 4 NW. 4 Sw. 3,NW. PS SE. } sec. 9A, T. 157, E., R. 8B 
“W.3 lets’8, 5, sec. 6, ‘ots 2, 8, SE. + NW: i, E. 4: Sw. rs NE. Fe SE. 4 pore 
ve: “see. a S. i sw. BS sec. 8, LN. + NE. 4 N. ¢ NW. ds sec. 1M, T. 159 N, oe ee 
| 7S BB W, ‘SE. 4 sw. a sec. 24, NW. o4NE, b N. NW. # - $20. 25, i ee 
ON Be BBW ee 
ae ae ” The. sale of ‘these Tbades prior 46 the ante of opening “bo. ates is. a het es eee 
a ‘recognized ‘by this: office.. ‘Section. 1. of. the. ack. of Mey! 20, iaog: oer 4 
Cae (above cited), provides in part as follows: , a 
: : i Thateal Jands. in’ the. ‘State’ of. Minnesota; when. “subject 4 to. panes and: oe cae ti TEYS 
pe 7 e entered lands for. which: no. final. certificates have issued, :are hereby’ made: and: oa ie ae 
a “ declared 1 to be subject to all of the provisions of ‘the: laws of said State: relating gg eral 
; oo fhe ‘drainage « ot wan < or. overflowed lands. for F-nerlewttubal: ‘Purposes: itil tas! gt. Roe ee 


ee Bares - DECISIONS RELATING ‘TO: THE. PUBLIC: i 





ae “The: lniide above: described: Have: never: ‘posvioudly: ban subject t to ee 
entry, and, therefore,: “were not subject, to-stle under the law cited: ee 
odd ‘Notices for publication; as required by: said: section’ 6: of the ce : 


: . : of J anuary 14,1889; have been forwarded to: the néwspapers in which ~ oe 
ew ae ED OY | are to be be published. You will ee a ‘copy of sald notice in ges ae 
os — oe 


Wasi Sergi 


gy Oe Or ark a Be eh oe cae “Commissioner. 3 mos a 
«Approved Fu une 20; 1923. Ba ere = = Oe ea 
Be ae Finney, ee ee A ie ae ise ae Dee gene ee sr a 


(First Assisi tant i Storetary. Erie ig ee 


STATE: OF IDAHO - v | DILLEY, 
“Decided Frat 6, 1988. 
| | Sermumcext—Scmo0r, "Yann-—Suasonon —Inoiace®—Wiruaasnat Sees ae 
: RESTORATIONS. | Be a ae oe ee oe ee ee a a | 


oe et settlement ‘upon public: jana: withdrawn at. ‘date. ‘of settlement, ts. -yalla An, 
ao against everyone : except. the United ‘States, and,’ “where one settles, ' prior. to. 


| ce survey, upon withdrawn lands embraced: within. a. school section, ‘the: wight a 


os of such settler to make entry. upon approval: of the survey. ‘and ‘yacation. ‘of 
othe: withdrawal is paramount: to the Heht. of the: State: under its. ‘school land = 
grant. ° | : a Pe * 2 : 
2Daeanincitead DECIsIons Cire. ‘AND:  APPrImD. | BPS cog tet Be cae i 
“Cases” of MeInnis: et -al.-v. “Cotter: (a5: Le D, | 888), and: ‘Kinman w Appleby ee 
(82 L. D. , 190), cited. and: applied. . fee eee pret eae 


Oe cuba ret pt. ote et ee Vas Fs . 
ees Tabog soaht ni : : 


* “Goonwn, Assistant Seéretary * . = : Wes ee ee eS 
ok Bt the’ Boise, Tdaho, Jand offic’ | on’  Ootoher 4 5 “1920; iGabegé 1 W. 7. : 
a Dilley. applied to make a honiestead. entry, for jot 9, Bed: 96, lot 3, 


ee Bec. 35, and lot’ 9, Sec. 36; Te ON R: 4 Wi, Be M. (21. 26. acres), 
oe filing” therewith a. ‘showing as to. his ‘right to. make a ‘second: entry 
.. under’ the act of September. 5, 1914 (38> Stat.; “Ti2).". By decision — 


Ayn dated May. 4, 1921, the: Coihmissioner of the General Land. Office’ Es | 
hea | returned t the application, for, sllowanee, ant it was: s allowed May. 2, er 

4981. “7 oo 
a “Commutation ‘proof’ § was 5 submitted Jit une ‘oA: 1991; but final cér- ee 


pee was withheld because the State Board. of Land: Cominis- -s 


nee - gioners. of the State of Idaho had filed « a protest against the. jjssutance. | - Pa 


= e or a final’ certificate : as to lot. 9: Sec. 386. | | ae 
By decision dated Novembar 4 , 1992) ‘the’ ‘Giininieatinast ‘éE ithe?” < 





| 3 General Land Office: held: the entry. ss cancellation | as to lot'9, Sec. ek ; 
~-96,'and Jot. 9, ‘Sec. 36; ‘becatise the’ E!’ 4, Sec: 26, and Wes. ‘See: 36, i 
ee bated township, were. on ‘December 99... 1903, jnelidéd's in ‘a withdrawal. ae 


: ra under the second form of withdrawal authorized by. dl the act of June... . 


s or a : + 
wd , 
nea : 


- 


ee 1% 1909" 2: (82 Stat: 888) fi in ‘connection’ with ‘ohne’ was s then Known as a 
Ce the Boise. Valley: Project. “Entryman. has appealed. ase eee 
> “By-order. entered, June. 11, 1928, the withdrawal of lot § 9, , See 26, ot ee 
and, lot:9, See. 36,:was vavated: : Bagot a 
The. land: ‘embraced: ini Dilley’s entry isan isla in: he ee 2: 
we River; and ‘it’ was: ‘surveyed, on™ ‘Dilley’ s request, on’ ‘November: 18) ee 
“+ 1919; "as lot 9, Sec. 26. (18 52 B Bee) lot 3, See. 85. (88 38. acres) cand a 
eae lot, 9, See.. 36 a 36. acres). : Be ae 
oe "inden: the. ‘provisions: of. eoaion: 5 oft the Serene act as einended ae ee 
ae oe the act. of August 13,1914 (38: Stat., , 686); only lot 3;‘Sec..35,was) 
~., subject:.to: settlement. on ‘February. 15, “1919, when Dilley. established ies oe 
a Si residence on: the island. qe canes was thereafter entnntonely main- ie eae 


~ tained.: ee ee 


| "Although eeiloneat on § a a potion: of the Beene was: speohibiied: - oe 
the act under. which. the withdrawal was: made, the settlement. Was ee ee 
a valid. as to. everybody’ except:the United States. , (McInnis: ee tae 
---. Cotter, 15.L. D.,:588;:Kinman v. Appleby, 82 L. D. , 190.) ‘The with- > oo. 
oe drawal having been. ‘vacated, and Dilley. having: settled. on..the. Jand’ 2 i Pes 
prior to: its. survey in the field, his. right to make. entry: for the 4.36 
~ -aeres in the school section can, not. be: denied... The protest of the —.. . 
State is therefore. dismissed ; its ‘remedy. i 1s the selection of indemnity | 
- under sections 2275 and. 907 6, Revised Statutes,-s as. > amended sae the coe 


act’ of February 28, 1891.(26 Stat., 796). 


The decision appealed from i is rever orsed, and the commutation prot | 


“aeeepted,. 2 oe Dad, Ge 





ae "EXCHANGE OF PRIVATELY ¢ OWNED: LANDS WITHIN THE RAINIER 


NATIONAL FOREST. -FOR- GOVERNMENT. LANDS, WITHIN OTHER: 
NATIONAL, , FORESTS J IN aos: STATE. OF WASHINGTON, - 


y a : 


. - rote oes ees “[Otreular 1 No! 1900.1 cee. 
ee ee cer an | Durarracivr OF ‘THE. i Tatton? | 
PE af Eee g GENERAL’ Lanp Orrice, © 
| ah eee ba ee | Washington 1 D. 0. pala 11, 1983. 
| Rises “AND” Rev oe 
Unerep Srares ‘Lanp Oia” ree Pe 
2 oa “State. of. Washington: 7 
“ie ‘act tot ‘Dedetnbet 20, 1991. (42 Stat., , 850), ‘entdtiea” 


oe act. ‘Authorizing Sachanges’ of lands within the Rainier me + : ' a a 


“tional Forest, in. the State of Washington,” reads. as follows: 


| Phat. the. Secretary of, the. interior be, and he. is. hereby, authorized in. n hs ao : ee 


"discretion. to accept on: behalf of the United States title ‘to any. Jands not in 


Petia 


et a a yas fund ts ; 
Paz y ' 2 . eal an ae eT . - = 


oe ae. : 
H wn 


; ve oY Ae : . 
ete ata vari Petpet Sa Sy ey eee 


fag MOR ie "DECISIONS: ‘RELATING TO THE: ‘PUBLIC: LANDS." a Se CRBS 


ae 646 “DECISIONS RELATING TO. THE PUBLIC. | LANDS, ‘Ty0t een 


y 


Pe Nas Government: t ownership within the: Rainier ‘National. Forest if, in, the. opinion nét: 7 2 
the Secretary of Agriculture, ‘such’ lands are chiefly valuable, for national-forest.. . 
| “| -purposes,. and in exchange. therefor. may issue. patent for: not to: éxceed'an eque oo 
: 7 : value of: Government. land within any National Forest within the State ‘of Wash-. : | | 
es Angton, . or. the Secretary: of Agriculture. may permit: the’ ‘grantor’ ‘to eat ‘and ee 
--yemove.an equal value of national-forest timber in. any’national forest in'the = 
. State of. Washington, the. values: in each ‘instance: to. ‘be: determined: by. the Seox! 2 
.~ yetary of Agriculture and-to. be. acceptable to. the owner. as fair compensation. = 
-. Timber given in such exchanges shall be cut. and removed under the direction | aa 
“and supervision and in accordance with the requiréments of the Secretary of. . © 
ee Agriculture. Lands ‘conveyed ‘to ‘the. Unitea States under this act shall, pon. es 
a ao acceptance of title, become parts of the Rainier National Forest; © 8) 


You will be governed i in your consideration of cases involving isda oe 

; - within your respective districts: coming within: the purview of said’ St 
~.act by the provisions of. Circular. No. 863 in re consolidation: ee 
national.forests dated October 28, 1922 os L. D., 865),§ 780 far as may y Ee. 


be oe eu. 

os aes - Guonox R: Wicmsaic;: 
< Acting C Commissioner, 
| Appovd: ore a ee ee 
EB - "ewan, 


ay tdasstant Seoretary. ae “a ae a | 





pies. 


- COAL B PROSPECTING PERMITS WITHIN RECLAMATION PROJECTS. 3. ae 


" Insrevorions.. - 


| Dararraenr OF THE ‘Ivrertor, i : 3 
_ Washington, De Gad uly. 12, 1988. 


~ Tre Cosncuisomi, OF THE x Gonna, Lanp Orrice: ee on ae 
te ak have considered’: your ‘Jetter of June. 16, 1923, in the c case: above i in- oe 
cae dicated. (N-Montrose 015957), requesting instructions as to” the ae 
- aetion. to’ be taken for. the protection of lands and the improvements . 
~.. thereon embraced. within | a reclamation project, where application... tS 
. has been made for a permit. to prospect land within such project for 
coal. under section 2 of the act of February 25, 1920 (41 Stat. 487), 
and the Commissioner of the Bureau of Reclamation has advissd’ that 
_ ‘injury may be caused to ‘the lands, improvements, waterworks, and: foe 
water supply within such project in the course of prospecting and). | 
Pes “incidental: mining operations: under ‘such: permit. and. recommends 
that: special stipulations and a special bond be required of the appli- = 
-- gant. to: protect the: interests of the United States and. the Property ates 
mt i of those claiming: under it... os Sees 
In reply you are ‘qdiviaed: that 3 in i this c case, nd, ations ‘exhibitiig a rae 
"similar conditions t to those above 9 stated, where the Commissioner: ‘of a 


oon ve /pugistons, aA ‘to } tet Bubtt ‘LANs, - bat oe 


the “Bureau of Reclamation iakes. Vike esanaandationd; you’ ye will . - s . 
- incorporate into the : proposed. prospecting permit, if otherwise: sub- a 


fete to allowance, the following additional Tequirements. — 


-6. To. use all reasonable: precautions. to prevent ‘the ‘flow of ‘pol- Coe 
me hited ‘waters to’ the. injury. or destruction. of: lands, ‘improvements, ae bia gr 
: a a -teclamation. works, or water. supply. within the +--+. Reclama- tees . a 
tion Project; to’ reimburse the United States, its successors Oras: | 
ce signs, for all damage to the reclamation. works and ‘water supply | ng ENE 
“that: may be. caused : by the permittee by reason | of the use: ofthe: es - ¢ 
land. within said. project. for coal: prospecting ‘and mining “opera= ee a 


“tions; to carry out, at the expense of the permittee, all reasonable 


- orders of the Secretary of the Interior relative to the prevention of Pa : 
Injury or destruction. by. the permittee of the. lands, improvements a 


reclamation works, or water supply. within said project. 


- %,-To furnish and. maintain, during the: period of this permit, ae . :. “i 
ee bond -with qualified. corporate surety, in the sum of $2,000, condi- = 
>. . tioned against’ the. failure of the permittee to reimburse the United 2 ee 


_ States, its successors or. assigns, in damages, for any and all loss or. 


-injury resulting. from the failure by the a saeaa to comply. with the a 


foie cae of paragraph: 6 hereof. . 
The bond in such cases should be. § in ihe forni spreseribed. ‘far: ae 


| “and gas permits - (Form: 692d), ‘except. where the: ‘words: oil an a gis. 7 ‘ sar 


occur therein the word “ coal’ ” ‘should: be substituted. 


These: regulations. do not obviate the necessity. of farnishing an ’ oe ae : 


--walditional: bond ‘to reimburse’ entryman for damage to crops’ and 
__ improvements, where such bonds may be properly required, and. the 
- Fegulations'n now. ‘followed i in 2 such: cases. + shall continue i in. \ force. | 


- 





ROY AXTELL, 


- Decided vuly 2, 1928, 


é 


- Aporetowar. mwrey—lostanom Houssraan—Avenoxrwanton—Acr or. | PEBRUARY ae a 


20, 1917. 


Under the’ act of February. 20, 4917, ‘which provides that one qualified to. make - 

7 < ~- ane additional: entry: under the. preexisting’ laws may. double the quantity in. 

+ a ‘entering land. of the character subject. to. entry under the. enlarged. ‘home- © 
i re ‘stead. ‘act, one: is not precluded. from making an additional entry of: a tract 

ey nL of land because . one-half of its” area,’ ‘together’ with the area ‘previously 

os : “entered exceeds 160 acres, ‘if the: excess is but alight; the rule of, fSpproxd : 

Lee mation is not applicable to such case. one LSS ore, 

| Srarorms—Ewxn¥—Wonps AND ‘Pukasns. 


ae ae a ection,” are to. be: construed to mean a approximately 160 acres, 


In the statutes: relating to entries of public lands the epresioae. «not ‘more. Es : i 
than 160: ‘acres,” °“* one-quater. section, ” and.not to “exceed | smerdvartet. ee 


a 648: - DECISIONS: RELATING. TO. THE PUBLIC. LARS. oo lve 


Roy Axtell has appealed: from a: aeteiod: of the: Gomrbiectonion ot! / 


| _ oo " the General Land.O ‘Office dated: J: anuary 23, 1928, whichis as follow’: 7 ie 


cede ponies 


cee Fowwex, Pinst. Acebianl Seorettiry ee oe re ee 


Reference is. ‘had: to. your. ‘(register ‘and receiver, Glasgow, Montana) letter: ‘on: ed 


ome May ‘22; 1922, relative. to: the ‘right .of the above. named. ‘party. to. inake entry,” ft 


| under the: act’ of. February. 20, 1917, of ‘the. NE.. a: SW. 4,. See...17,, .. 23 Ne a 


Re 39: BE, M. M., containing 40: acres, which, has not: “yet been designated ed under 


ae the enlarged. homestead. act. 7 ame 
_ ‘The records show that patent issued to ‘Axtell: on “September 17, 1920, ‘under, acae | 
- section 2291, Revised. Statutes, ‘for. lot. 4, ‘NE. 2 ‘NEL ee Sec. 20, lot 3, ee 74, raed 


ee: N,, R. 89'E., 143. 52. Acres. " 
imme, rule of. approximation as. applied t to poaulle land: entries ; is. ee a an 


or of administr ative expediency. and. is not: a matter of ght ‘The right. of entry, : ae : | 


res accorded by the act. of February 20, 1917, is for: 


me Such’ an-area of. public land ‘aS. will, when: one-half of sock area is. ‘aaded ‘to | 


ee the: area of the lands" to which | che has. already obtained title, ‘not: exceed: ones 


B “quarter. section,” ‘and one® “who has made: entry for: 148. 52 aeres is not entitled sat 
: to invoke the: rule of. approximation to. take, an. additional entry under. the ‘said; | 
~ act, for 40, acr es and. SO. acquire an aggregate of. 183. 52 acres, oe eee ae 
ss “Tt is ‘the. opinion ‘of this” ‘office that inasmuch as: Axtell: nae “acqutred title a Hea 
2° 448 52 acres and is not. therefore. entitled: to, enter approximately 40 acres under | me 
ue - the 160- acre. honiestead law, he: is; not: ‘qualified to make an: entry for any’. area 
oe under the act of February, 20, 1917. - Therefore, application 059531 for:such 
: additional » entry. now. pending. in. your. office, As: eshereby. rejected; Bubject: to. ‘the 2 4 


applicant’s right of appeal. a * ane | 
It is clear that had ‘there beer: a: subd aiaicn: containing 20: acres ey 
adjoining. Axtell’s. original entry’ he. could. have included. such. tract 
in his. application originally or. he. could t have entered the, same: »sub-_ ? 
> sequently. a. Wao) es | , 2 
The rule, of apprommeuon, does Thott appear. on iv ease in. 1 this. 
. Casé.: ‘The act of February 20; 1917 (39. Stat, 925), 7 very. plainly pro- . 
vides that one qualified to make an additional homestead entry’ under. 


| - the old laws may’ double the quantity . in entering land. ‘of the char-\. - 
ns _,. aeter. subject to entry. under the enlarged. homestead act. ° “Axtell: 
> ¢an not be said. to apply fora total-of 183.52: acres under the old act, 


“ “but for 163.52, The’ ‘Department has. so repeatedly held that where. | 


| the statutes contain. expressions such as “ not more than’ 160. acres,” 
. “one. quarter, section,” or “ not. to. exceed. one. quarter. section,” these % 
‘must, be. construed. to ‘mean. nepproximately 1 160; BETES, | ‘that.3 no gi ete nie. 


oO _ tions: are necessary. eee 
| Tn the ‘Present’ ‘case > Axtell would be held to have entered 168. 52, ake 


ae “as as now v applied for. ‘He would be © regula tb Pay, for ° an. excess s5 of . a 


aoe 5.52 acres. co 
| The Department. is: of iis opinion that ‘Axtell : is : entitled. to: ee eee 


ae entry, in. accordance. with his application, provided the. land. shall be: a 


oy 2 Sage as. subject: to:entry: under..the enlarged: homestead act. 


“Ths: decision appealed from 1 is therefore reversed. . oe 


x 7 


- 23 
. 1 } 


eee rae ae : DECISIONS. RELATING TO TEE: PUBLIC. LANDS, SPE GAGe ee 


Bree TOWNSEND ET AL 


dhs web Tae tay | Deoided ally 22, 1923. 


Pe ok rose 
a5 : 


oe “Stoo Raise Honctensio—ApprnioNr—Arpurcarron—Puereennce Rien, 


ee suspended. application - to. make : a. stock-raising.- homestead. entry. for, lands 


- ven nek: ‘subject. ito: entry . at. the time of. filing; but: which: becomes: allowable’ 
7 ue RElOr.; to the. placing. of. record ofan. Original: entry by another, ‘confers: a 


~- pight upon. the, applicant: to enter the: lands. ‘applied: for superior. to: the. 


oe a] # Fi INNEY,: First ‘Assistant Séeretary: 


ae Rec. 11-was. surveyed:in' 1872. - se: 
a - On; ‘September 14,.1920, endrew. Husband aad homisdoad oe 
Pa Fes 022052, under: section 2989, Revised: Statutes, for lots 1, 2, 7,'8, Sec. 





Sn On. Fund 18, 1920, Tra ‘Townsend. filed: application 081987 t to ‘inako" ' ae 

ts an. original, stock “raising, homestead entry. of the SE..4, See, 11, lots 

. 1,2, 7, 8)-9,See.;.14, lots 3,.45 5, 6,-9, 10) 11, 12, Sec. 18, T. 9S. 
os R. 4 W. M. M. cy containing 621. ia acres, within the Helena, | Montana,’ 
ee land. district,. He also filed a. petition: for a of the land 
we under said: act. ie 


Plat. OL. survey. pt Seca" 13 ond 14, aad township® was. s filed: in. thie 


oo, local, office: on June 29, 1920;.in. aecordance withthe. provisions. of the ass 
ae public’ ‘resolution. of. February 14, 1920 (41 Stat., 434). The, land: ine. a 


Secs. AB: and. 14 became open. to > general entry. on. n- September: 1, 1920. 


- 18,, “said. township,. and.on. ‘September. 24,1920, he: filed application 


022198:to.makean. additional stock-raising homastaad: entry. for lots: 


. 6,9, 10, and 11, ‘said Sec. 18, together with petition. for. designation. 


Desigriation. of all the land involved: became effective: June 27, 1991. 


Townsend’s application was allowed on ‘October. 18, 1921, and: ‘at the... °> , 
same time Husband’s application — was rejected. for condick. Husband © eo as 
appealed. upon the ‘grounds: that the records of the local: land office 
--did not show that the lands had. been designated as “subject: toentrys 
- under: the. stock- -raising homestead law; that. Townsend’s applica- 
-» tion should have been. rejected because it was filed and. suspended’ 

_ nearly” ‘three“months' béfore the general | opening, there being’ no. ee 
oo showing that he was a. veteran. of the World. War; that the: applica- ne ae 
tion of Husband, which was regularly and properly filed, was conse- 
Mire ten quently entitled to precedence; ‘that. Husband settled . on: ‘the’ land. Pee 
oe embraced i in: , his riginal entry, before the plato of i was A es 


Ae hc 


| ., preference, right to make. an. additional. stock-raising’ entry: for. adjoining 2 oe es ae 
ee oo lands, accorded. by. Section, 8 of. the: act of December 29; 1916. = sa Se ig 


_ 


oe a réagon of hig allegations é of setlemeiit~ aa that | upon th6: 1 100 Pee 
ae of the original entry, he his: rights thereunder, which. would include. ee 
ae his tight: to exer cise a preference: right of entry: for. adjoining land = ee: 
ee: under’ ‘section. e of the: ‘act, of December 29; A9t6 es ‘State, 7 862), ae 





ae back to. the tons of his settlement, and for habs reason. 1 his ee — 


me 6503": _ DECISIONS RELATING TO. THE PUBLIC LANDS. : oe bate ae 


i a ~ application should be held as superior to that of Townsend.” . i. 


By decision dated October 18, 1922, the Commissioner of the Gen- : a . 
= eral Land Office affirmed the action of the. local. officers. . ‘He states: 


ae Husband had no rights under which to’ claim any preference. right until the — ae 
: 14th of September, 1920. It appears. that 'Townsend’s application was already eee 
., filed! In: order. for. Husband to have any preference Tight he must have had a oe oe 
a ‘homestead entry: of record when Townsend filed: his application. 3 ee ted 
ace. VACHE: time ‘Townsend filed his application. the land. was not subject to ey oe 
ees : by him as: he does: not show he’ was entitled: to preference right. ‘under Public oa X oS 
'” Resolution No, 29, but his application was not rejected, it having been allowed 
ee ys to. Temain suspended until. Bren became. allowable, and as it became allowable’. 
vg (township. plat having’ been filed qv une 29, 1920), before Husband filed. his addi-* 
_ tional homestead application it is ‘thought to’be inequitable under the instruc: : a 
7 . tions contained in 47 L. D., 150, to thereafter ‘accord Husband preference right _ 
"to the land in conflict: under section. 8. of the stock-raising act. 


-Townsend’s s attorney filed timely notice of. appeal ont is Com: 


| ee S decision and subsequently he has stated in writing that. he © : 
. does not. intend to file any brief on appeal, but wishes the case to be 
-. considered on the brief filed. with the: appeal from. the. action of the 


local officers. i siaee co 
“The Department i is thoroughly: in accord with rane views. ‘reed oo 
by the. Commissioner. ‘Husband had no ‘preference right. While it 


was irregular, to receive and suspend 'Townsend’s application as was 
-dorte, Husband is not ina position to complain. ‘It is entirely a mat-. ~ 

-. ter between the Government and. Townsend and in the absence of any | ~ 

valid intervening: right the irregularity does not call for cancellation’ _ 


of the entry. 


The decision mapped from i is affirmed. 





ere ae ony | MeCLANE v. ScOrT. 
Oras ge ee i‘ oe o Decided July 20, 1928. 


Es Stock Rarsine “Hloncmsmap—Aporrz0WAr—AacenDaOENT, 


One. who. has ‘made an additional entry under section 5. of: the ne stock-raléing. 


“homestead act is not qualified: either to make a further additional entry o 7 
under that act or ‘to enlarge the additional entry by amendment, it he y dose 7 7 


“not own: and reside. upon his original entry... 


ae ae F irst Assistant. Seeretary: 


J. This:is an ‘appeal. which ‘presents: oe daerninaGon the question — 
2 2 ahethes, one holding an entry under section 5 ‘of the stock-raising : 
-.-., homestead act, can. enlarge the entry by amendment at a. time Aiea Take 
ee hes no longer owns and resides. on. the original entry: | ao ee 
Re At the Roswell, New Mexico, land.office-on October. 16, 1999, Tillie: - ei 
i. /MoClong Scott was allowed to make entry, under the. 1 stock-raising ae 


BE IS : 


igen 491. oa: "DECISIONS RELATING. To THE PUBLIC “LANDS. : 651 ee 


oe ‘aot: fon lot. 4, Sec: ra tote. 3 “and 4, “Bee: 48, . 9 S. R. oh pom n . oe a — 
“IN. MO M.. (158. 32 acres), as additional to her perfected entity: under a 


the: enlarged; homestead: act for Ni 4; Sec. 18, T. 8S. Ro 11 E., | | £ 


oy. N.M.M. (258.88 acres). On Js anuary ‘8, 1928, Mrs. Scott: applied to pee 
amend the: additional entry by adding thereto. lots 8 and 4and S$ 6. 
38 NW. 4 Sec. 3). T. 98., ‘RB..10 E., N. M. M, , setting forth j in a: supple- eee. 
ve - mental. affidavit Sxocited: February 26, “1928, that when she applied ==» 


-, to make the additional entry she: owned and resided’ on her original = ies 
“> entry, and that. she still owns one subdivision of the ‘original: os. a 
» (ot 1, See. 18,,T. 8.8, B11 E..N.M.M.). 0 noe 
On January. A, 1923, George W. ‘McClane applied. aS ke antiy ee ee aed 


pa ‘ ~ ‘under section. a of: the: stock-raising homestead act. for E. $'and E. $ ee we 
aes SW: Bb Sec. 34, Me 8 S., ‘R.10.E., and lots 3 and’ ‘A and S. 4-NW. | oe ae 
4, Sec. 8, T. 9S, RB. 10 E., N. M. M. (559.60 acres). ‘The local 
ee officers advised McClane that his. application was suspended: to. await. ae 


action on Mrs. Scott’s prior application to.amend. McClane. ap- | 5 


- -. pealed, contending that Mrs. Scott’s application | to amend. should be. 2 820 
pee rejected. because she no longer owned. and resided. on her original = 
* “ ~ entry. ‘By: decision. dated March 31, 1923, the Commissioner of the «= Pee ans 
General Land, Office held that the ‘application to amend. was allow- eer aes 


ie able. McClane has appealed to the Department. © Pl 
~ McClane has shown by certified copies. of ihe vs various papers ‘that oa rm 


ee by warranty deed executed March 4.1920, and recorded. the same day, ae 
-. Mrs. Scott: transferred. to O. Z. Finley the land: ‘embraced in here: ee Se 
i ~ original entry; that: on ‘September. 11, 1922, said Finley transferred es 
nos the tract, with other land, by warranty deed. to Lois H. Fuller, who yo Oe 
eb oby! quit-claim: deed exeouted: February 23, 1993, transferred Jot, 1, Pe ar 


. ~ See. 18; ‘T..8 Ss. R. 1 E., N. ‘M. M., to Mrs. Sect. : cee ce 
oe thus” appears | that: when ‘Mrs? ‘Scott. filed. her application’ : eI - 
~~ amend ‘she no ‘longer’ owned and. resided. on her original entry, bats oo 
ee subsequently acquired ‘ one ‘subdivision thereof. | ee set 
“The Department. has ‘held’ (48L. D., » 88) that the niaking ‘of! One oo vee 


a “additional entry. under either section 4 or section 5: of the stock de 
--paising’. homestead - ‘act. ‘does - not» necessarily. exhaust » ‘one’s | “rights eee 
“ander: said sectioris, but. that. further: additional entries may be: made.” ae eee 
2 for ‘Such: a ‘quantity: ‘of: designated’ land’ within twenty’ miles of; the 9.3: 
nae ‘original entry. as, ‘when added to: the area, formerly souutred, will not - 


ie 2 ~ exceed ‘approximately’ 640 acres.’ : FA age 
aie Mis. ‘Scott was not limited toi an w appliaition to. ‘aed ‘Had aha es gia 


3 oe best’ qualified, ‘she ‘could: have applied to make a. further additional ee ee 
entry under section. 5. for the tract. involved. But. she’ was, not: ee an 
es qualified: to make such an n entry, and can: not be allowed to Secures ee AE 





~ 





EMMA R. ‘HUME ar aL. 
| Decided July, 2h. 1928.. 


bee Buea voeewt—Winow j ‘Hems; -Diiviste—Aor o¥ “Drcmneee: 0, 1919. : ae | 

An application for: the’ repayment - of moneys, paid in’ excess” ‘of. awful Te) ore 
os if - quirement. filed: ‘by: one: of the: heirs of .a/ deceased: entryman. on: behalf: of et = 
ee all of. the heirs: prior. to the: expiration: of. the two-year : limitation. con: ra es 

eet tained in the act of December 11, 1919, is sufficient to stop the running.of °° 
7. ‘the statute as to the share. of: each: heir, and the subsequent. filing of sep- oe, ee 
grate applications. on behalf of the heirs. individually. after the expiration ae 


hoes ‘the’ two-year period: ‘will not: be- deemed a cause ‘for its: denial.’ 


Finney, | Férst Assistant, ‘Seoretary:. 


2 652 * "DECISIONS RELATING TO THR PUBLIC: BANDS. eee 


CN ovember 98." 1921, Grant ERE Bak one. of ‘the ‘heirs 6b Dodo e 7 


| 44. iE, W. M,, made. by “Doctor Fr Hunt, August. 17, 1881,, ‘payment = 


bei’ made ‘at the ‘rate. ( of $2. 50. ers acre: whereas the lawful PEE | 


was. $1. O5. per, acre. 


7 _ F ‘Hunt, applied for. repayment | of. the amount, paid j in- excess: of law- . ne 
; eee tl requirement: on ‘preemption entry. No. 638, now 012547, ‘Spokane, _ a 
_ Washington, for the N. 4 SE. $ and SE. a5 SE. 4 4; See. 99, qT. WN,R. 


fo by. amendment what she could. not: secure. ‘through 5 a further addi a hae 

os ‘tional entry. nee OS eonge 
chee oe Ee. sepliewicn to. amend. is. s therefore rejected, the decision ap re 
aks “poaled 1 from: being re reversed. ee ee 


“In connection, with, the | said’ dpplicaticnt for repayment: ihe: names ie 


and addresses of all. of. the, heirs. Were. furnished... Preliminary. tor. 
~ action‘ on. the case. the General. Land ‘Office. forwarded, application: °~ 


a 


a“ 


blanks to all of the heirs named for formal application by each Of. 


he thett,. and.-in October, 1929, the heirs. filed -separate applications, 


Upon: consideration of the. case the Commissioner of the. General we 


Rais Land Office by decision of May 22, 19293, required. certain. additional. 7 


: evidence by. Grant E. Hunt for completion. of the record. with view. ~ 


ie Gee to. allowance of his proportionate share of the excess ‘payment... ‘This ge 
2. _ requirement, appears to have been. complied: with. In the same de-.. 9 ~ 
oy 2) Cision: it was held that. the: applications. by. the. other. heirs;. namely, , ae 
oo. imma R.. -Hume, ‘Syria, A. Hunt, F rank. M.. Hunt, Thomas.J..Hunt, > 0°. 
eee and. Lucy Ji: ‘Hill were. barred . by: the act. of Decamnber ise: 1919, (41. a awe 
oe State, 366), as. they had. not. filed within. two. years: from. the date. Gre. ere 
“ othe, ane as: ‘required thereby.. For. this. reason said. applications were 
ee rejected. and appeal. from that, action has brought. the case: before the." or 
ae ees Department : for consideration. ..., ee 
oo. In support. of the. appeals. affidavits have. De Ba ied by: aa 7 or 
ae and all of the said heirs to the effect. that the first: application filed ad 
“by. « Grant B. Hunt. was made for all of the heirs and: at. their mrere oe 


ye 





es S son oS DECISIONS: “RELATING TO THE PUBLIC LANDS. eee ee 


o ea iquest anil: that: the: supplemental: applizations > were: vexedatods ase ae 
ae ‘result, of the action of the Genietal and. Office 1 in. nearing blanks are 
one tended hat. the: applestion: ‘filed: iy ‘one of he hang or ait of them ea ee 
-. prior:to: the expiration: of the two-year period. of limitation: was suf- ene 
oe ‘ficient to: stop the. running of the statute as to. the: share: of: each Ones. 35." 
oDhe. Department 18° fully convinced of the correctness of ‘this: on ata 
ae ate There:can, be: no reasonable’ doubt’ that the first: application’ - oe ge 
5, owas" efor. the. benefit: of all: the heirs. “The | ‘application’ was: for the ee 
Layne swhole amount of. the excess; and the several heirs: entitled'to. sharein .-- See 
ea yes ‘its ‘distribution wéretamed. These facts, supplemented: by: the’ oY ee ea 
ae -. : -davits ‘of each of: the other five heirs: that the application was: made a ee 
ao im their behalf and at their request; well: support the contention'that =~. 
a “the: claim: as a: -whole, comprised oF the shares: of the a respentive as eg ee 
a owas: “filed: within‘ proper time. Re ES AEP EE GEE EES Gas 
- Accordingly: the action cottiplained of i is: s-vacated and the « case: ere at ae 


a 7 


s - manded 4 for’ * forther ‘Sb bropritite action. Fis Sate an oe 








Mer Sete eR hs 


“LINDGREN | v. . SHUEL,, | 
Decided July 2, 1928.0 oS ee 
= Honmsreap ‘ENrsy—OccuraNc¥—Coron ° OF. Tome. Sahn 


‘The: “fact. ‘that: an occupant of public: Jang is not. qualified 9: thdike: a ‘home-- ee 
“stead. entry is’ “not. Sufficient: ‘to modify ‘the: rule that. land. inthe actual. 
“possession and’ occupancy ‘of one: ‘under: color: of title. or. claim of: ‘right ‘is s ae 
not. ‘subject. to entry’ by another. | Ae SS Ga a pe 

“Sera, AND ‘DEPARTMENTAL: Dicrsions, Crrep. ‘AND! “APPLIED. eo ee 
re _ Cases: of: Atherton Vi: Fowler. (96. Ue: “Sa; “513), Lyle’e. Patterson (228 Ue Ss “ ee 
2 211), ‘Krueger » Ve: United: States: (246. U. -8., 69); “‘Denee ‘v.: “Ankeny, (246 - 
a. . UD. 85,208), Jones. v. Arthur (28 L. D., 285), and Burtis 2 %. . State of Kansas Cae 
rear et a. (34, L. D. 804),. cited and applied. — ae Vo ee eee 


: Bi INNEY, F inst Assistant Secretary: a fh eet es S 


a Onn March. 30,. 1917;: at’ the: Sterling, Colorado, land: droffice, wi Geode ees 
SO Banting, made homestead entry for NE. $-SE.'4, See.:7,.Ts.28. 9.00} 
RB, 42. W,, 6th P.M. The entry was canceled. November. 1, 1991 ion 

oo => the- contest of. Irving Ou | Shuel,. “who. charged. that, Bunting: had a eed - 
i. ne a never r resided | on. a. the land. On. December 1, 1921, said ‘Shuel: filed a et a Be 
ere day: Flora: : Shel; fortneity: Swartwood, applied to amend. ee ada os VEE 
ue 7 oona entity under t se stock- “saising homestead act, made November . Polo 





a : : OTR y ‘SE. 4. wait 86a: ou “By. deciéioia ‘dated: ‘Apa 99, 1922; ie = 
oe Commissioner 0 o the General. Land ac held that the 1° application ie 2 





c. Oba: Py _DEGISTONS RELATING’ TO THE ‘PUBLIC LANDS, oe eee 


: a 


ee ito: en ‘yiould: be. allowed: provided: the. ‘subdivision . ‘were. Sater. 


7 a designated under. the stock-raising. homestead. act. The: desiigistion: _ : | 
an ‘of. the subdivision. became. effective on: September: Bs 1999; pig, a 
- In the. meantime, a protest against: the. allowance: of the: sere ey 


eee | “toa to amend was filed by. HE. Lindgren. : Later, a corroborated 9. 
Bay ae, affidavit: by Lindgren: was. filed, setting. forth that. he had: resided ie oe 
on the NE. 3.SE. 4, said Sec. 7, for. the last four years; that.in April, 
te : ~f1918, he purclingsd. the. Byrd. Ranch, consisting: of. about l 520. acres, ae 
Pe which. surrounds. the subdivision i in controversy; ‘that: the improve- 
So dents. of said ranch. are located. on the NE. 4 SE. +: Sec. “Ts: that’: 23. 
ee So he did- not know until about. eight. months. after the purchase. of the. 
= “ols panch. that. the: ‘improvements. ‘were located ‘on said- ‘subdivision ; ate oe 
. "that at the: time. of- buying ‘the. ranch. he was informed, there was'a 
ee ae ovacant 40- -acré subdivision}. that the contract, of sale provided. he os 
“ gras' to. receive: the: relinquishment of the subdivision, and, that.at. the: a 


ee date. of the sale of the ranch Bunting: was serving in. the. United 


pe. S is States Army.” The. improvements: on the. subdiyision..are said. to ee 
: -- gonsist: of.a. house, chicken sheds, cow sheds, corn crib, and granary, ie 


oe oop the buildings being of a substantial character... ie 
| , By ‘decision dated ‘N ovember 8; 1922, the Comittsstoner of thes a 


i fh ~ General ‘Land Office. required Mrs. Shuel to show, cause why . her bat a 
amended entry should ‘not be: canceled as: to. ‘NE. 2 SE. 4 See. ts Ces 


oS An appeal to the. Department has been. filed.. pee. 
: oy he: claim: of. Lindgren that. he. was. occupying ihe land | is hot. ce eee. 


ae is puted by Mrs. Shuel, who. contends that the protestant,. not. being oe 
“qualified to make a. homestead. pent) is not ee to: any: Teligt oa 


eo . whatsoever. — he a et 
Tt is well eettled: that: land } in ihe aetnel possession: anid d ootripansy: o 


. eee “Bes one under color of title or. claim. of tight j is not subject: toentry by. “oy 
ee ‘another. Jones v, Arthur. (28 L. D., 235), Burtis wv; ‘Kansas (8400) 
eo : LE: D., 804), Atherton Vv. Fowler (96. U. §S., 51), tye, Ve Patterson. . oo. 
a ae (228 U. S., 211), Krueger 2 v ‘United States (46 US +» 69), Denee, Bese. 


ae a Ankeny (246 U. S., 208): ane 
“ < The fact that Lindgren ‘ is snot qualified? to’ ae a ‘homestaga: ity ae 
ee oR immaterial. He must. be accorded: an. oepieeatity’¢ to: spelen ‘the oak 
os en ‘under. ‘some. other’ appropriate. law. Pee ee oe 

: The ¢ decision eee from 4 is affirmed. Hedge a eee i | 





LINDGREN’ v. ‘SHUEL. 


Motion: tor  goheartings. of dopartuientel déciefow: for ‘Faly's on 1993 - we 


oo age - (49. L.D., $58), « denied by F First Assistant: a Seateiary, Finney: » Septem ae . 
ber 10, 1923. | ee ee ee 


y Eta RT eg EO x ag. : ods 


"WAGNER v. COFFIN ET aL 


" Decided Fuly 24, 1923. 


Ona AND ‘Gas Laxps—Psospncrzxa Prnacrt—Apvmsn ¢ iaraNomer acon — ee oe 


_ AMENDMENT. 


“Where an ‘application for. a permit under. ection: 13 of. the Gee of ‘Pebraary. 25, BT a a ae 
i Bares is filed: in. good faith for. lands. shown by the records. of. the local Jand™. 2 i ee 
... : ‘office to be ‘free from conflicting claims, such application constitutes‘a barto 9. 
. .. the amendment of subsisting permit applications, although: based. upon: loca= Peas NG 
fe. _tion- notices posted upon: ‘the . Hand, it there was no. apparent ¢ error in, paeed kaa tes 

oe applications when filed. | oe. oe ek 


On AND Gas Lanps—Prosrnerine Paeacrt—Norice—Apvense (Crarne—A oen- Ee 


| MENT—PREFERENCE. RicHr. 


: a - description posted, in ‘the presence. of a ‘bona. fide intervening: claim. 
‘On. AND Gas LANDS——PROSPECTING ‘PERMIT—PREFERENCE RicHI—NOovIcE. 


ee) See DECISIONS RELATING TO THE PUBLIC TANDS, GBR 8 ee 


F a a A location notice, ‘posted as. prescribed bya section 3 of ‘thé. act of ‘Peproary: gree S 
eer 1920; has a segregative effect for a period of thirty days only,and’when. ss. 
bye ie! ML application for a permit is filed the: ‘application becomes the notice to.all. 
| applicants. that the land described therein is.adversely claimed and can: not: Soe ais 
oa be amended after the- expiration. of. the thirty- day period. to: conform to: the. ae ae ? 


: : ‘Neither the’ act. of February: 25, 1920, nor the departmental regulations tasted *- ie 


". pursuant thereto make: distinction between surveyed and. unsurveyed lands | 
as to preference rights initiated ‘under section 18 of the. act’ by the. ‘posting’ 


‘of location notices, except that greater partenlariey 2 is i required: in, the: de- : aa ee 


fie scriptions of lands of the latter class. 


_Derarraeivran Decision: Crizp AND. ‘Avpramp,. ne cr ate ee ee eee 
Case of. Spindle Top. Oil Association’ vy Downing ¢ et at. 8 L. D. 85), cited. 05 


“Fixwer, First Assistant ‘Section? ee ee ee ee 
. This is an. ‘appeal by Frederick ie “Wagner: fac the dedision: OF: ee 


and applied. 


- ihe Commissioner: of the General Land Office, dated. February” Qo 





- The records show the following facts: 


On June 7,°1922, R. Clare. Coffin. filed an tes i= ae Poste 
Eee ‘midst’ section 13 of the leasing act for “unsurveyed , land | in ‘south- ia 
8 - eastern Utah described as follows: ET, te ee © ee ae 


ae “From a point: of. beginning which is: rock. inontment’ 8. 45 w. 10 feet on a oe - 
ae. this monument. thence } mile west, thence } mile north, ‘thence 1} miles west, 
thence’ ‘mile north, thence 4 ‘mile “east, ‘thence. 4 ‘mile north; ‘thence’ ae mite 2 : pe o 
east, thence:4 mile north, ‘thence: 1 ‘mile east, thence 2 miles south, thence $06 Oe: 
ooo mile: west, ‘thence : a mile ‘south, thence 4 maile “west to. ‘the: Poe of. Me ae rete a 
ce ginning: . ies wo ay 
tere ee : Tf. the public land ‘survey - “were peouueied from “the ‘southwest’ ‘corner. ‘of os ‘ oe, oe 
Ne : Twp. 40 8.1 BR. ce Bi and each: pula and section in said prowacied © survey i eta 


v ~ 


Ee 1928, which rejected his application. for a permit ‘under section. 13 : 

of. the. leasing | act of February. 95, 1920. (AL Stat., 437), for. certain ee ee 
lands in the Salt Lake City, Utah, land district to the. extent. ofits Ce eee 
pat conflicts with applications - for permits | under’ said act, filed, by ee 
ae * ‘Clare: Coffin and'H. ©. Bretschneider. = as et 





, i 


: OBG “DECISIONS ‘RELATING TO THE. PUBLIC BANDS. Pete oe: 


ran 


. - convenience of ‘the Register: ‘of the: Liand Office. 


i. i "post on the Utab- Arizona boundary. line: marked: ee “Utah- ‘Arizona. 215 M. ala 


oe “of said land ‘with referetice to’ the public’ land: surveys. | 


‘ pene integral, the: lands. forint ‘described ‘would’ intkade- the following legal me ee, 
.. - subdivisions > “The SW. 4)the S: ae NW... 3 of. Sec. 2, 8. $-and §..4.N. dof Sec. ee 


8, SE. 2 NE. t NE. 7 SE. and 8.4 SEL and 8. $ SW. } of Seé.-4 SH. 3 


es : J. 
eee a Poe Os 
> SE: $ of See. 5, B 4 NEL ‘4, E. $SH. 4, SW. 2 8e. a SE, + SW. (4 of Sec. 8; ‘all 


Sof ‘See. 9, all of. See. 10, 'W. 4 of See. li, ‘N.E NW. 4, Sec 14, ‘NE. 3; N. y SE. : 
2) ONL NW b Sec. 15, N. 4 N. 3, Sec. 16, N. a] NE. 4 NE. + NW. 4 See. i, all in LF oni 
__ township, 41.$., B..12 B. of. the Se-L. -M.. ae 

~The above description: by legal. subdivision’ is. ‘only approximate ‘ina for the ae ae 


; us at 


“The ‘point of: beginning Hes: 21; 90: ‘miles: west and. 4: 99 mite eer! “ot” a ote ame 


The: applicant. Coffin: averred. posting of notice of ‘hutantion; to 


5 . ‘apply for-a permit. on. May 14, 1992, and filed-a. copy of this notice. ‘ : 
e The. notice contained a ‘description. of the lands. by” metes and. pounds. Me > 
~~ - identical with that. given assthe first: paragraph of the description ie 


an his. application: which is quoted herein but did not: show | the pe location. re 


coy GE 


ae On J une. 4 1929, Coffin. furnished. an amended staternent of the : ie 
+ approximate. legal, subdivisions, describing, them as & The, SW.. a 


i Ba | NW. 4, Sec. 2, the 8. j NE. 4, SE. 4, 8. 4 ‘SW. 4, See.3,8.4 | 
LS, See. 4, E.4,.8.4 SW. 4 4,.Sec.-9,, ‘all of Ce 10, -W..4,: Sec. 1 
ON.4 NWi, Sec. 14, ‘NE. 4 aN ‘&. SE. 4 ay Nut 3 NW. b See, os Ne ¥ Ne & ee 


: a See. 16, T. AY: S., R. WE. ‘ot the: S: LM: es 
| On J une 9, 1992, H. C. Bretschineidet fled i an a applicition: for ee teat 


: : : pecting. permit. on ands described ‘i in “his application as follows:" 


C58. Bene 


From’ a ‘point. of beginning which is a. rock monument N. 65°. E 5. feet from oe ey 


cl this monument,. thence 4 mile south, ‘thence: t mile west, thence. a. mile. south, - . e 
-> thence 14 miles west,-thence 4 mile. north, ‘thence # mile ‘west, thence it iniles a 
- “north;. thence 2 miles’: east, thence. $ south, ‘thence: #. east. to. the 7 potnt : OE, cee , 


. = ginning, embracing 2480 acres. more. or less... , eae. ae 
af. the public. land survey ‘were ‘protracted from. ‘the ‘southwest , -corner,. of i ee, 


ee “pp. 40° 8, R. 23H, and each township and. section ' in ‘said protracted “sur-, Pie A 


re “vey: “were integral, the. lands: herein’ described would inelude’ the Gaitiac§ legal - Cre 
© subdivisions : be alo | ok i Bf ee 


“The SW. 1 SB ec “gw. ZS 7 4 NW.. a er See. 15,. S. a8 HIN: . of See. 16, ‘ 


“§H. 4, 8. $ NE. 4, Sec. 17, NE. By N. 4. SE, }-of Sec. 20, all.of Sec, 24, Wid | 


os and NW. } NB. 3 of See. 22; Ne + NW. a of See. 24, N . N. pea Sec. 28, ‘Twp. ae 


Pe Bs, R. 12 B, of the S, L. M. | poe 
ie The. location of. the polit: OE: bauinaings3 was. aoa ‘bt ‘the. “de: a 
Pg scription in the surety bond filed. with. the application | to: be. ON. 90° ae 


: | . miles west. and 14. 99 miles north of a mile post . on the Utah- Arizona. : oe 2 
| “boundary, line marked “Utah- Arizona,” indicating’ that. the. ‘same : 


cee ied 


ae - Tocation monument. was used. by, Coffin. and: ‘Bretschneider... fe ee 


The. applicant. Bretschneider filed a copy” ofa. ‘notice: of: intention - . 
7 ‘to apply. for a: permit which he stated 5 was posted on the'land: ‘on: May a ee 
: 17, 1922. ~The pe eon of the land a in : this: 1 notice * “was pe eee, 


lege wey tas 


og pet a rae a ri we fa tips, * ytd iy? 


ome de" =. . "DECISIONS: RELATING TO THE PUBLIC: LANDS; a : ee ae 


- ies and ‘bounds: na "was “Gdentisal: are that. given in the first 
= patagraph herein: quoted. ‘from-his: application. . | 


(On July 27, 1922, Frederick ::A:. Wagner, the ca filed an: 


ve pplication for a prospecting permit; under. section 13 of the. leasing 7 +6 - ae 
* act in: which he described. the land desired. as: follows: ee 


fe Nec OW. 4s we. ‘4 SE. 4, See. 1; Be Ay: See: 2: ‘Be See: Ts. Ee 4s SWod: Be , ee 
NW: 4, See: 14; SE:-4:SE.' 4; See: 15; E: 4 °NE: $3 Sw.4 NE. 4; ‘SE: 4, See 22, 
and all.Sec. 23, 'T, 41:S.,.R. 12°E., 8. L..Mer., containing an.area of 2560.acres; 
| ‘That said. tract is as: compact. as. may. be. because it, As. the. only. available land. 7 
| subject to. application, there being, no available jands either on | the east, » West, Bee 6th 
a or ‘south, because of prior appropriations. ae 


That ‘a: metes: ‘and bounds description of said: Pee is. as. ‘follows; viz: 


ae ‘»Beginning: atthe NE. cor. of the tract: (which: is located 303. toiles west. of ti a os" 2 
; Sw. cor. of Township 40. S., R. 18 E., 8S. L. Mer.) and running - thence W.,15 
- maile 5, S.. 24 miles ;, JW. 4, mile; Ss. 2 mile ; WwW. 4 mile;_8: 2, mile; #B.. 14. miles; N. : ae 
i‘ miles ; EH, = mile; N. 4 mile; W. 4 mee N. pes mile to the oe of ‘eating, : 
ae being unsurveyed Jands, ie Ee oa . . ey 
At this time the records of the local 7 eel ‘ffice, adioatad | no Sean: me 
| ‘flict, as, to the. approximate legal subdivisions claimed. by. the three Pees 
ae applicants. _ ‘However, on. ‘November. 16,1922, resident, counsel for. — 
Coffin. and: Bretschneider. filed applications to amend the. descriptions — 
of the land desired, to embrace the land. located ‘in, the field and.de- 
° scribed in the notices posted on the monument. erected. on the. land. ye 


In these. applications: it was. stated. ‘that, an error. was. made. an - 
determining the distance. from the location monument erected i in the 
field to, the. 215th. mile. post on ‘the. Utah-Arizona boundary, which 


“mile post, As the, point on. the, public: land. survey. to which their de- 


scriptions. are. tied. The. amended descriptions | state that the. monu-, : 


ment. lies. 20. 938. miles west. and. 14.557, miles. north. of said mile, post. © 


The changed description made the Probable. legal subdivisions 


covered by. Cofiin’s: ‘application the S. 4. SW..4, Sec. A S.$SE. 4, Sec | 
9:8. 4,NE. 4, SE. 4, Sec.:10, S..4. NW.:4, SW. 4,.E -f, Sec. i Wty | 
See. 12, NW. 4,.N. 3 SW: 4, Sec. 13, E. 4, NW. 4N4 SW. ‘4, See. Wao 


NE. 1,8. 4.NW. 4,.N. 45S. 4, Sec. 15, N. 4.NE..4 eae 23, 'T.41'S., Ro, 


a . 1D E., S. L M., thas conflicting with Wagner’ Ss. “application as to. the. cee 2 
(SP SW. 4, Sec. 1, 8.4SE.4, Sec. 2H. 4, Seq 1B d,S.4NES | 

ae ON. 4.SW. 4 Sec. 14, and N. “ NE. 4. See. 23. . sicne ee 
a “Under. fhe amended description Bretachneider’ S, application ne ain 
Othe. S. 4 SW. 4, Sec. 14, S.4 S.4 $s Sec. 15, 8.4 1 SE.4 ,-Sec..16;, Beds 
ne os 21, all See. 22,:W..4 SW. ANE? Nw. SE. 3 4, oon 23, NW. es 
ON 1 SW. 4, ‘See. 26, N. aN 48. 4, ce Ov, ant N. 4. NE. i, Sec, 28, a 
| oT AL ss R.. 12 E., 8. L. M, and, conflicts, with | ie, application. by ee 
5 Wagner. as to the S.. - SW. A, Sec. 14, SE. 4 SE. 4 4 See. 15, NEE oo 
a BW £NE.4 SE: 4 | See. 22, Sw. 1 NE. 4 Bs Nw. #SE. o4,W. a8ee.4 25. : 


BTL" —22--v00 4922 


f t 


he B83": acs "DECISIONS RELATING TO THE PUBLIC: LANDS, _ —e “Eyot. i 


The Caminiie totes in his aeibion: ‘of. February: 2, ‘1993, § acheabst | 


: * Wagner s application as to. the land shown to be claimed 28 Coffin. a 
and Bretschneider under their amended descriptions. ee hee | 
The: appellant: doesnot: claim. that the location notices. were’ nt igh? | 


. de hsted upon the monument as alleged by Coffin and Bretschneider : 


~ nor does he’ deny that the said. monument is in fact located at the 
na point: claimed by them. His claim is that. the notices of location’ _ 
Bae alleged by the adverse claimants : are invalid because posted: by a third. 


ae _ person who is not shown to have had ‘antecedent authority to. ‘post 
such notices and that. his: application filed while the records of the... 


: a _ Joeal land office did not. reveal any adverse claim. to the land now 
eee sought: by them, is a bar to the: amendment, of their speligeions ee 
-- Inelude said land. aS , 


_ ' Appellant’s application's was not ; filed. net more than thirty ‘days . 
oe after. the location notices were posted and after applications were. 


a » filed by Coffin and Bretschneider, and the question: whether there was 
ont sufficient. antecedent, authority for the. posting of such | notices, need 
J. not now be. considered ‘as the only. effect of such notice is to entitle the 


| locators to preference rights to permits. for a. period’ of thirty days. 

It is urged by the applicants Coffin and Bretschneider that as the 
de are unsurveyed. the rule. with respect to their location and 
‘description differs from that governing surveyed land. 


There is no distinction made by section 18 of the leasing act, as 


regards preference rights initiated by: posting: of notice of intention 


to apply for permits, between ‘surveyed and unsurveyed. land, nor. 


does the Department perceive any. The act and the regulations by 


the Department require greater care in describing: unsurveyed land, 


“recognizing the. increased Possibility: for ‘the initiation of adverse 


claims through error. , 
~The question herein ‘spresentéd is sieiier aiiplicants” iG posted 


notices’ describing the land with sufficient defmiteness to: enable per: 


: “sons. reading the notices to. determine the. ‘boundaries of the land , 
~. desired: and within thirty days after. ‘posting filed. applications. de- 


o | scribing lands other than those described i in the location notices, may _ 


"amend. their applications to embrace the Jand described in. ‘their! se 


ae “notices although part of the land is. covered, by an application filed’. “. ; 
subsequently. to their filings, by an 2 applicant. who- did not’ Pica oe — 


- location. notice. 


a allowed. oo 
on: location notice aes a ere affect as. ‘oanee ouiee oe yee 


7 a : eants for a permit for a period of thirty days only, and unless appli. 
3 cation: for: a permit is filed by the locator within. that. ‘period, the = 


a right. is ‘extinguished. “When. an application for permit is filed, said _ 


ee a tal then becomes the notice to all claimants that the land i is - ae 


The: Departinent must hold that such, ‘amendment can ‘not Ls 


~~ 


.: 2 agE | a "DECISIONS ‘RELATING TO THE ‘PUBLIC’ LANDS. BBB oe 
: — + pdvatbely: dlainied: The locatioii Hotiea 4 is hens valuable only as sia : ee - 
> cating 7 what, was intended to be described in the application and can. 

Rot vest any preference i in the locator, where, through his own. fault oe ee 
he has caused lands other than those. described in said notice tobe = 


_.. segregated on the records of the local land office by flings an n alien: es 
: aon containing an. erroneous description. a i oe oe 
In the case*now before: us there was no: appirent error in. the. ree 
| descriptions given by Coffin and Bretschneider. The. approximate ar a 
legal subdivisions, while not essential, and’ furnished, as stated, for _ oe 
+ the convenience of ‘the local officers, were such legal subdivisions CC er 
would have. been. segregated by those officers: under. the metes. and aa 
bounds. description: given in their applications. _ ‘There. was, nothing 
. of record to charge appellant with notice that these prior. applicants | 
- Were claiming land which‘he applied for... oe 
Nor can it well be said that, having. slecied 4 to: minke, a splice ion te ee 
— without examining the land, he. made ‘such application: subject to'the 2. 
‘claims of any person: who ce posted notice of intention to- apply re ee 
_ for a.permit covering the. lands which he found. to be: open and .un- _ 
"appropriated upon the: records of the Jand office. ‘Such a rule would 


extend the effect of a ‘location notice. beyond the. thirty- day limit 


- prescribed by. the statute and there i 1s nothing i in the leasing act. which 


requires | an applicant under section 13 of said act to. go upon. or 


examine the land desired to be. ‘prospected before making application ee 
fora permit (Spindle ‘Top: Oil Association. %. proms et he ais aed 


L. D., 555). : 
"The. ‘Department finds ‘that. as, ee nae ie that ee an © 


“application. for permit, under section 13 of the leasing act is filed 3 in 
- good faith for lands shown ‘by the records. of the local land office to 


be free from. conflicting claims ‘such application constitutes’ a, bar to. 


ee the. amendment of | subsisting. ‘applications, although based. upon | 


notices. posted upon, the land,. where there was: no. 0. apparent. error: in : 


: said applications at the time they. were filed. ee ot. oe 
. ‘The decision, of. the Commissioner i is ee ‘the « case 9 closed and oe 
ee the records returned to. the General Land Office... | oe 





“TUE? Mw KELLY. 
| Decided Jay 25, 1923. 


ae ‘Fiosixerman’ Bivrsry—-Sumrace, Rronrs—Parenr—Or. . AND: “Gas ‘Lanps—Resmn- a4 _ 


4 : VATION--PRACTICE—REs_ J UDICATA, eee 6 oe 


. Where. a. restricted patent was, issued upon. a homestead parent andee the act | ee : . 
sof July 17, 1944, reserving the oil and gas contents in accordance with. the. aa fee 
I eeiatal practice then obtaining, ° and the action is long acquiesced §) 
in by the patentee, ‘the matter is res: adjudicata, anda petition'to reopen 2. 
bes ay os the: case: will: not’ be’ entertained, though: a ‘different head than: thats” oe ans 
ane 5 Oremaly, in 1 fore Prevails. 4 | a Ss. 


aoe ee te es a ; ; Be 


bei 660) "DECISIONS: RELATING TO THE: PUBLIC. LANDS.: — Troe = 


a - Homestean: mre? Sim aen: ‘mionire -Patenn--Om: AND Gas, Layps-—Rasmn-. 
/_VaqIon-—PRactice—CouRTs—PREFERENCE, RIgHTs.: Be Sn 2518. Gait ae 


Decisions, of: the. United States. Supreme Court : declaring. erroneous. estab: 
ae lished. practices of the Land Department: in, disposing, of public lands with. 
AP oe reservations of! oil: and gas will’ not’ be’ ‘given ‘retroactive effect’ in’ other. 
_ tases in which’ ‘final’ ‘adjudications have 'been ‘made’ -and: acquiesced. in’ by” 
- ‘the parties adversely affected: and: eSpecially.: where Congress: has: ‘recog: 
oo nized: their. eemaee by. granting: them “preference: Mente: -to.. permits; ‘Or 
cl eee ae re Pe ce en Oe a eC ree ere me ar ' 
| Estoreat—Orrrcms—Covrns. Se ee ee ee ee ee 
, The. tule. of estoppel, by: adjudication | is, 5 applicable. to: ‘the: “administration. ‘of. 
the. laws of. the United States: by: its executive officers to ‘the same extent 
7 iN as it is to the final determination of controversies in the courts, =. 
Counr. ‘DECISION. Orr AND Distineurssm>—Dmpanren tar Decisrons, Orrep 
“AND APPLIWD.” — ea 
Case of Stockley v. United States (260 v. Sy 582), étted and distinguishea; | 
eases of! ‘Mee: OL Hughart’ et al: (23° Ly. ‘Ds -455);,: and ‘State of: California, a ; 
“Robinson, transfere¢ (48: Li 'D:;. » B84), cited and applied: ct te 


“e “Fussy, First: Assistant Seeretory:: 


a “Lillie M ‘Kelly, patentee of the NW. pig ‘See: 20; oe 98 Ss: R aT 7 Ey 
M “D. M., Visalia, California; land district,’ as ‘helt of Margaret’ AS 


- ‘Pulliam, who made. homestead’ entry of ‘said land on’ Decentber: 18, 


1909, has appealed from the decision’ of ‘the Commissioner. of’ he 
- General Land Office, dated October 18; 1922; which’ ‘denied her appli-. 
cation for the reissuance: of patent’ ‘without a ‘reservation’ of’ the’ oi? 
and gas deposits to the United States,. on the. ground that the lands 
. were known to be mineral at the date of final proof. os 

The’ land was ‘unwithdrawn. for oil or gas when licuisstegd: ney 
was made but..was ‘included in’ ‘Petroleum Reserve No? 18, by ‘Exect=. 
tive. order of Ja anuary 26, 1911. Final ‘proof’ was: submitted ‘and: the 
__receiver’s receipt: ‘wpon ‘final entry issued July 95, 1913. No action 
8 was: taken until October ney 1915, when ‘the: Commissiotier renderéd - 


7 “al decision advising the entrywoman that the patent, ae issued, would 


| | contain a.reservation. of the oil: and gas deposits to the ‘Whiited: States 
unless application . was made. for a classification of ‘the’ ‘Jand as° non- 


a mineral. The entrywoman. had died } prior to this decision; and'serv: : 
ice was not properly made upon appellant. until. January 1%, 1916.0 


- No action was taken. and. restricted patent. issued to ber on August a, 
11, 1916. 


On April 30, 1921, ‘the o patentee applied to. Sdveender the restricted te a 


| > patent and Feanidsted: the: isstiance of an ‘unrestricted: ‘patent: Wm eu | _ | 


thereof. This application was. denied by® the Commissioner’ on. ae 
ee October. 4, “1921; but the: appellant was allowed to apply: ‘for ‘ai hear- 7 


ing at. which sha would, assume. ‘the, ‘burden’ ‘of. proving. ‘that the — 
lands werenot. known. to be valuable ‘for. oil. and. gas: at the. date of - 


7 final proof. ‘This: action was. taken: for: =e reason: « that 3 no. election ’ 2 ee 


aa. 401: Zz on "DECISIONS ‘RELATING TO. THE PUBLIC, LANDS. 7 7 661, ae ad or 


OF eee eee rt 


a 2 to’ ‘accept a! etestrictad: patent had bean required as: was. s held necessary ore tae ee 
es in: the case. of. George W. Ozbun: (45: L.-D.,.77).° . ee 
AS hearing’ ‘was hadi .and: in the: decision’ from: gic: ‘this: apeaall: eee 
a “Wasifiled: the: Commissioner’ reversed the decision of the local officers = 
aa that: theilands were 3 mob: known, to be mineral i in character at the date -_ 


| ene Ree ease eof! (Colnidat 6. s. Mabry (4s ee D. “980),, nt. ren sae bt, 
aS - have: been‘withdrawn' as mineral: are presumptively mineralin char- Ce hig 
- acter,'andwhen shown°to' besuch at a later‘date; knowledge of that. ~~ 
- fact-must be: held‘to- relate. back, ‘at: Teast as S far as. ‘the date of their oe ae 
: | elissification: as-suichin .ecl gel a. 
co SET! ‘appears; However) ¢ hit ‘notion: eine a the. a. was. aie ae 
ae inittieted: by the: Commissioner until:more:than two years.after-issu- 
“.  amice: of the: receiver gi ‘receipt: upon ‘final entry,. and the appellant ere 
claims that inquiry as-to the’ mimeralcharacter of the landis pre. 
~ éluded: by: virtue ‘of Section: 12 of the act of:March 3, 1891. (26° Stat. - 
1095). ‘Thedecision of ‘the’ ‘Supreme: Court.of the United Statesin 
- the case’of' Thomas J: Stockley. etal. United States, decided: J anu ce 
ary 92,1993. (260° U:'S.; , 582);1s cited’ ‘as: ‘controlling. © im 


In ‘ths: Stockley | case. land‘ in Louisiana was. entered a ‘Stockley a 


under ‘the: ‘homestead’ law:on'‘November 13}°1905.On December 15, * 
1908, this land, among. other: tracts; was’ withdrawn from. all. forms Bs 
. of: appropriation® ‘by: an order-of: the President. * The. withdrawal ee 
order was expressly made “ ‘subject to existing’ valid claims.” Stock- 
| ley. ‘complied with ‘the’ provisions« of ‘the’ homestead law and on 
January 16; 1909, filed? final proof, paid: ‘the required: fees and com- 
“ Mhissions’ ‘and obtained’ the receiver’ ’s ‘receipt. therefor. Final ‘cer- 
tificate' did- not: -issue.:'On March 17,.1910,:he: leased the land: to an 
ol” company: ‘which: later: ‘discovered: oil. On: February. 17, 1912, 
nee contest: was’ orderéd' by the: ‘Commissioner: on ‘ae charge: that. the lend. 
Was ‘known.to be mineral ‘in’character at the date of: completed proof. - 
enn lie. Department’ affirmed ‘the ‘decision':of ‘the Commissioner: holding. 
| that: the lands “were:'of known ‘mineral | character. as. charged,. amd 72, 
ae allowed’ Stoékley. to elect: to’ ‘accept: patent: with a reservation ofthe 
7 oil: and: gas to-thée United States: (44 Le ‘D., 178,180). ‘Stockley des. 
. ¢lined and his-entry was canceled: | Suit: as brought by the United = 
“States to” ‘quiet title, to-enjoin: all interference -with the:land. and for, Se a 
ae ee ‘accounting for’all oil and gas removed’ from the land. : ‘Stockley | 
claimed’ a ‘vested: right to an’ unrestricted : patent: under section o£ 


oe on the act of: March 8, 1891 (26 ‘Stat., 1095), ‘which: owas: Died cues by 2 


tee ‘the court’ in. its: decision of Jai anuary 2.1923." Aye Aa 
ee? OE fundamental distinction’: isto: be: observed in- considering” the fa ea 
pare < facts: in’ the two' ‘cases. Big ‘the: ‘Stockley case’ there was:no- acqui- 

ees Pere byt the: sebiayanait 8 in' the: dere) of ‘the nee that: the 


yo Fe 


al 
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ae were ° valuable’ ROE ot aa gas, and patent’y was: not: re .t een 
...' the case-now under. consideration the heir of the- entrywoman Tes 
re ‘ceived’ due notice of the charge by: the Department thatthe lands 
"were mineral: in character: and acquiesced in the charge by. her fails *.. 
“are to respond and her subsequent acceptance of: the: patent. witha = 
--yeservation of the oil and gas to the:United States. Five ‘years. later 
. .. she petitioned for the issuance to her of an unrestricted patent on = 
the ground that she was not accorded. the privilege. of electing to 
_.*. accept-a limited patent held to be essential to the: administration ol 
os the act: of July 17, 1914 (38. Stat., 509) , 3 in the Ozbun case. Prior £0.23 
this request: the Director: of the Geological. Survey, in. July, 1920,. 
included said land within the boundaries of. the known. ‘geologic ae 
structure of the producing. Kern River. oil field, as defined pursuant _ 
> to the leasing act: of February. 25,1920" (41 Stat, Bs which: aur a 
pao thorized the leasing of such’ ressikved: deposits... i? 
The procedure followed by the {Gammissioner- ‘in. oe ‘the. ee 
| Ae ywoman that restricted. patent would: issue, In: ‘default. of causé 


shown to the contrary, ‘was in.accordance with the regulations. then 


. existing, and having become: final by virtue of the patent. issued, and 
accepted the matter was res adjudicata, at the time of ‘appellant’s 
i petition. for an unrestricted patent, and. the. action of the. ‘Commis: 


sioner in ordering a hearing was. erroneous... 
The rule of estoppel by adjudication 1 is fade in “the iaw, 


and is recognized as essential to the. orderly administration of the . 
laws of the United States by its executive officers as well as to the - 


final determination of controversies in ‘the courts (23. Cye., 1222). 
It has been applied by the Department throughout the administra- 


tion of the public. land laws: ‘Higgins v. Wells (3 L. D., ge O15 Mary 7 
CG. Stephenson (aL L. D.. , 982), State of Kansas (BL: Ds , 43), Gam- 


~ -mon-v. Weaver. (26 L. D. , 883), Lacey. v. Grondorf et ak, (88 L. D,, 
| .553).. -The Department. ae held that. a decision made in accordance 


a mre 


with the. practice prevailing atthe time it was rendered, if accepted 


as by the parties affected as: final, will. not be reopened. for: the. reason i. 

ae - that the practice then. prevailing has. subsequently been. held. erro; 

~. ‘neous by the ‘Supreme Court. Mee v. Hughart e¢ al, (28 Ti D., , 455), ee 

| State of California, Robinson,, transferee (48 L. D. , 384). ae the © 

ease of Mee v. ‘Hughart. et al., supra, the situation. was ‘similar to that Le 

-~ under’ consideration, except, that the claimant, had. not. acquiesced ea 

in the holding of the Department. for the long period: which. elapsed. 2 oe 

ae before appellant, Kelly, applied for an unrestricted. patent: ek 

7 ‘The leasing act of February 25, 1920, provided for the. disposal eae 
‘of reserved deposits of oil and gas, and accorded: to entrymen, who | 

made their entries prior to the withdrawal of said land and were 

Lae subsequently. Pequited to accept, title to the. surface. sendy, Preference elas 
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: ‘s rights te. prospecting permits and leases: for the reserved. | deposits 


: a in the lands entered. 


“3 The. ‘Department, in the’ dnteréat of. “orderly: Saminsieations of 
= “ laitna properly presented and diligently. prosecuted,. pursuant to the. . 
_. public land laws, must decline to. give the Stockley decision, and | 
other decisions affecting established. practices, of the ‘Department, 

- retroactive effect where final. action has been taken’ and title has" 


ee passed » from. the Government by patent, certification, Or approval — 


‘prior to. the. date of said. decisions, and particularly. where, as in this. 


- | ease,” five years have elapsed. without protest. or objection on the part . 


of the patentee, and : Congress. has, by the leasing law, recognized 
- the. equities of. said ‘patentee: by giving. her: Ey Poe right, to a 


3 - Permit or a lease. 


Any other: rule aad aa di confusion in ‘the diminiseauen. 


7 : Ws the. public land laws, prejudice the: rights: of diligent: claimants, | 
~~ and. reward the laches ofa oe who neglected to make timely. 


< claim of Departmental SPlOrss ee sate * Wo ire teat ed 
The decision of the: Commissioner | is s modified to. conform to the 


ae views herein expressed, and the. case is closed. 





| MERCAN TILE TRUST COMPANY. 
| Decided Jay 8, 1928, 


areca Geiana-Sunve—Bounvakms, 


Tt is. not appropriate to consider after a. | lapse of many years whether the . a 


. _ survey of the boundaries | of a ‘Mexican grant. was accompanied with the 
ie ns nicest discrimination, or. the. highest ‘wisdom, and. such survey. ‘will. not. 
. be. disturbed. on. account. of inaccuracies where it accomplished the purpose 7 


ee ee OL. establishing the boundaries. with: approximate, and: reasonable: accuracy: fe fen: 
tes Swikr. Lianp—Suavexy—CaLirornts. | ee ae ee en 

The: fact that an area ‘of land in. the: State of. California, returned. ue the at 
- gurveyor as swamp, | included a small area. of high. land, is not. sufficient to oe 
“necessitate a subdivisional survey ‘thereof in order to confer title upon the: 055, 
. State, -if the area. as. a Whole, « characterized 2 as. | SWAMP, is. in fact. land. (of): Se ere 


~that.class. ee ae: ye ee 


- coun Decision Cxrep AND “Appuren. 


ae . ‘ Case of ‘United States v. ‘Vallejo. (68: U S, 658), cited and ap P lied. 
ae Fuwwhy, First Assistant Secretary: | ia oe oe, 


January 31, 1861, patent. was issued on ‘the. Tole Rancho: a ae de — 


me : California for 8,865.58 acres, based on plat. of survey ‘approved. Sep- . ae 


2 tember 3, 1859. The said-rancho was claimed under a.Mexican grant a 


. _ which was confirmed: by. the board of private: land claims and the — .a. 


_ district court. The plat. of survey shows the. west boundary of the os oe 
* grant i in 1 Te 5 N,, R 4 ae M. D. ; Mes. to follow the meander of the _ o oe 


wi 


7 + 
1 
i 
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se ‘Bordering Napa: River. with: ‘the! ekcaption: ‘of: ‘courses: one to: fe, 


: 3 - which i in part follow the edge of the lowland or: marsh, ‘called: tide oe 
_.» taarsh. “This marsh is ¢learly' délineated on the plat asan‘arealying 


; ‘between the Tulucay Rancho.and:.the Napa River. “On: ‘the ‘township _ 


plat of survey, approved. ‘Décember a; 1863, ‘the marsh ‘area ‘above. 


mentioned 3 is shown as: ‘given’ on. the survey of the’ Tulucay: Rancho | ta 


. Ree is included in’ the area of swamp and overflowed: lands. : ete ee 
eee be ‘appears that’the State‘of California’ sold: the: said tide inaitsh: or 
pe swamp ‘lands; and the'vendee applied ‘for a: ‘patent. under‘the'swamp- . 

~» Jand-grant. -By decision’ of’ ‘February 11, 1921; ‘the General Land = 
_, ‘Office held that the State: appeared tobe entitled to the lands either — 
~-as'tide lands under its righit of sovereignty or'as swamp lands’ under - 


- the swamp-land grant. ‘It was concluded that the description’ of the 


a lands by the survey was that of tide'lands rather than swamp lands. 


~The « case came before the Department. on petition by the claimants a 
— under the State. transfer; and by letter: ‘of November 10, 1921, to the | 
- General Land Office it. was 8 directed that: ‘steps be taken to determine ss 


pteky or by field’ exarhination. “Following: ‘that’ ‘ole a hearing | 


was had before the surveyor general, and as a result of the testimony 
submitted the surveyor. general. concluded. that the area generally was — 
~ not tide lands but more ‘properly to be considered as swamp lands; 
that, an area of about 62: acres. of high. dry land exists between the .. 
river and the Tulucay Rancho ‘survey, which i in his ee was, vested | 
in the owners of the adjacent rancho, s vee | 
By instructions of November 11, 1922, the Géneii Land Offics held 


7 - that the. survey. of the Tulucay Rancho should. not. be disturbed. and 


directed! subdivisional survey of the said marsh: area: outside the:sur- 
Vey ‘of the Tulucay Rancho. : The Mercantile: Trust Company. has 


a appealed from the latter action by the General Land Office and:objec- ° - 

— tion'is made to the order’ for’ subdivisional survey of the area’ desig- 

: nated. as marsh. It is contended’ that the high Tand belongs’ to the _ 
 Tulucay. Rancho, : and that. the west line of the grant, should be resur- 0 * 


: veyed and the Tine between. the low and the high land clearly. estab-— Sa: 


lished. It appears that this company. claims to own the greater part - ’ a - 
of the said.62 acres-of high land.as-a portion. of.the adjacent rancho, © 


| and i it also claims all of the @ swamp Jands by. transfer from. the Pe . u 


paws evden at thé: an ae that “thé surveyor, - in’ ruining 


. ‘ the west line of the “Tulucay. grant, did not follow ‘with exact’ ‘pre-. ~ 


ht -ciseness: ‘the edge of the marsh, but’ that. he crossed. both marsh and — a 


a dry land, perhaps to: avoid frequent change of course necessary ‘to. ca 
7 Fenie aay & the very. edge of the marsh at. all aes ih fact eee 
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on did aot report having followed the edge of the marsh’ at: all places. ao 


_. on: the:courses‘ in question.. He calls. for. the edge of. the marsh.on 
_. “¢outse one, butfrom’ station’ two to five he gives merely coursesand. 
ae - distances, and'‘at, the end ofcourse five he reached “to end éf: marsh’ cee 
on left bank of ‘Napa River. » From that’ point ‘he. proceeded Up 
_. the left bank of the river. Tt is shown that about 182 acres of marsh-- 


~ Jand in three: separate tracts were included i in the survey of the grant ee — 


\ | and-that: about 62 acres of: dry: land. were included 1 in: the area, marked - . “ ee 


“tide marsh and referred toon the plat: a as. “included: in “the: area ‘of Se 
ata swamp and: overflowed Jands.:. me | oe ee 

Ty As.complete : description. of. the aad Mexicon. grant is not ; found ia oe 

= the, available. records, but,from: the recitals.in the patent, which:has 


~ “been: examined, it appears.that the: confirmation. ‘was not. for definite "i | 
_.-andsprecise boundaries, but. called. for an area of two-square. leagues "BY he 
within ‘the boundaries: called for in the said grant. Since thissur-- 


-ovey- and. patent have- stood for about, 60 years, it is. too late to. ‘reopen 7 a 
_ the title by: process: of resurvey.. if this. survey. were. teopened - Ons 
the theory contended for that the grant was intended to follow. the = _ 


_ precise edge: of the marsh, the. same principle: would require. elimina- ; 


tion of the 182 acres of marsh from the grant and would. produce ao 


quite irregular lines: and change the area-of. the grant. The survey — 
| accomplished the purpose of: division ofthe high land from. the low 
Jand with approximate and. reasonable. accuracy, and, as ‘stated by. ¥ 
‘Justice Miller in United States v. ‘Vallejo (68 U. S., 658), in this 


- class of cases a large discretion must. necessarily be. left to the sur-. 


2 veyor, ‘and™it is not. ‘appropriate to consider whether ‘the survey 
Was | ‘accompanied with, the: nicest discrimination, or the “highest 
wisdom. . ae | 
_ The only further cuestion 2 is as to. the necessity. for a - AivaRiaonal” 
survey, to determine whether there would be .a subdivision. of high. ; 


oe land which would not. pass: to the State under the swamp g grant. ‘AS 20) a 
, ~ above. mentioned, the township: plat of 1863: adopted the’ ‘Tulucay ae 


ae grant s survey as: showing the: segregation of the high: Jand from the. 5. 
‘Tow Jand,. or. so-called tide marsh, and this area was included in the. 


‘area of “swainp land. returned. ‘No. sufficient reason is now seen 16°" 


oe 7 disturb that segregation, and’ ‘the characterization of that area’ may 7 ; a | 
~~ be’ fairly interpreted as a. description of ‘swamp. land, especially. OS) i, 


the recent inquiry. ‘shows, with the minor ‘exception mentioned, hab: i re 
.- itlig ‘of that character. “At least the sutvey returned .it-as land = 

ae inuring. to the. ‘State, whether. tide or swamp, according t to precise 
3 terminology, and it, was sold by the State as swamp Tand:. Co te ee, 

aks a as | In view of this, condition the Department i 1s of ‘opinion that patent a es 
ee “ehoula’. issue to the State. for. the area. west of the Tulucay ‘grant 


7 /survey, courses one to five; and west of Sec. 35, shown ¢ on, the town- - A ee 


oe ship. plat. 8 as ae marsh or swamp land. 
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- Séetion 2488, Revised Statutes, ’ in part provides: 


ae ct shall be the duty. of the. ‘Commissioner of the General Land: Office, D 5 eeraiy. m * a3 
ae over to. the: State of: California as swamp and over-flowed lands, all. the lands _. 
represented as such upon. the approved township surveys: ‘and plats, whether 


a ‘made before. or after the 23d. ay of July, 1866, under. ‘the Aumont, ot the 


~ Unitea States. sot » este . ai Se or = adh oy New ate 

oo are # a) a es, a wee a e: ee fe oe wt a | 
“Th: segregating large bodies of. land; ‘hotoriously and obviously. swamp: and on! : | 
a te, overflowed, it shall not be necessary to: subdivide the same, but: to run. al ex- 7 a 
es terior lines of such body of. land. a Re ee eM : 


Even if a. subdivisional survey. were eee it: appears ae at ae 7 


a of the subdivisions. thus formulated, embracing portions of | = oe 


high land, would pass to the State under. the rule stated in section et 
2481, eed Statutes, that a legal subdivision, the greater part 
‘of which is wet and unfit: for cultivation, shall be classed as swamp 
land. But inasmuch as the plat of 1863, as-above interpreted, repre- ae 


ve sents:the aréa in question as swamp. eee the State should be given 


~ evidence’ of title to the whole area, and no ‘subdivisional chick 2 : 


"deemed necessary for that purpose. 
AS thus modified the Aecision appealed from i is armed. 





"EDWARD B. ‘MILLER. | Chee 


| Decided July 81, 1928,. 


ae - xananunenSrarvnbe—Aor or DECEMBER 11, 1919, 


A departmental construction, afterwards set aside because erroneous, whieh 


~ held that a certain class of. claims was not subject to the repayment law, be . 
does not | stay. the: running of the two. year limitation prescribed for the. 


| presentation of repayment claims under the sie of December a, 1919. 


| ¥ INNEY,. First Assistant Secretary: 


| Edward B. Miller has appealed. ee ‘chia sacision of the Gouna a 

sioner of the General Land Office, dated April 19, 1923, denying re- 
= “payment of the fee paid in connection with his. application tor: oul ard 
wee and gas prospecting permit, Visalia 08747, California. % . 

-- The records disclose that: the application was finally. rejected te 


*: Gouanilestohier Ss. letter. = N; ” October 12, 1920, and the: claim for re- 


payment. was filed on March 28,.1928, more than two years after the 
_-Fejection: of said application. For that reason the Commissioner cor- 
rectly. held that Tepayment is barred by. the act ot December Ti, nie 
© 1919 (41° Stat., 366). : aa 
Claimant urges that at ie ine hy a application was se fefodiad,; cade ee 
- the rulings of the Commissioner then in force, he could not. recover. 
| oes moneys: involved and therefore did. not file application — oa 


soln 
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OES ook act. of Deostaber 11, “1919, at such ruling ¥ was ‘Tater’ get aide by the eee s a 
ae Department’ and repayment allowed in similar cases, and that the 
a ~ Timitation should not begin to run {against his claim until such. later ee 
he ruling was put: in. force. oe, Ct ee Ce ge 
ok ee Such contention: can’ ‘not. be Harned as ‘the law. is s iontte. in its ons 
eos terms.” It. was claimant’s. duty to file his request: for repayment = 
_. within the time provided by said act regardless of the departmental oe 
ae construction | thereof and ‘the excuses advancéd for his. failure to. do. ae ae 
oan ‘80 présent no valid reason for the allowance. of his claim. a. 


i decision appealed f from i is affirmed. 





-CLEMMA E ‘MOTZ, 


. | Decided Jay 31, 1923, 


Coan I Lanps—Preenpriox—Acr oF June 22, ‘910. a 
| “The aet of: J ule 29) ‘1910, entitled ‘ cs An Act To pr ovide for agrivittural entries a 


on. coal: lands, ae ‘although’ not specifically including preemption entries: ‘among re 
; the classes of entries. allowable under the act, contemplated that. the. allow- ee 
mo mee: ‘of. that class of entries. should be Dermitted. | a 


Z DEPARTMENTAL. Deersrons’ Crrep AND APPLIED. Z — * Sth ae a Re grass te 


» Cases of. Bililik: Izhi- Ww Phelps” (46 L. Ds 288), and "Martha Head et at. 
(48 L. Ds, 56 De: cited. and: applied, - ee 


. ‘Fuwnny, First Assistant mien. 


By its decision, of May. Hie 1928, the Gia Tana Office. held | 


S Clemma BE. Motz’ s ‘preemption entry, Montrose 014263, on which a. ce 
final. certificate. was issued, for cancellation on the Seon that the 
land: entered. had been’ classified. as coal. land and entries of that kind 


do not: come ‘within the character ‘of: entries which are: bi - 


on such lands by the act of June 22, 1910 (36 Stat., 583). aS, 
No appeal was taken from that: action, probably : for the’ Teagon that as 
os — Commissioner i in closing his decision made the ‘following state- oe 


Cua” ment: in which he said among other things: 





. = * That this affiant, needs said lands for grazing: purposes, and hereby. waives: all | Pw, at 
he. right to. the coal under said lands subject to the mrOvistons. and reservations. eat 
= the: act. ot June. 22, 1910. ) > ne - : 


| “Tt. no. action is taken: i ‘the Jone, ‘during thé. time- ‘allowed. him (for es 
ea appeal): ‘fia’ action will not: be immediately taken against. this entry, but. the. - 
‘case will be transmitted tothe Department for consideration as to the advisa- 
bility: of, recommending : to Congress. that the entryman: be. permitted to. acquire ae ar ees 
title to: the latids under. the entry, ‘subject to: the provisions and reservations ones 
m qs the act of June 22, 1910: (36 Stat., 583). — . 


‘Subsequent to the date of that decision the entryman filed a. sate i ao 


oy 868. - 7 DECISIONS. RELATING TO THE PUBLIC. LANDS. a : vor. : par 


ae “The case is now ‘before this Deépartment-¢ on ae Commissioner’ Sone, 
a a apor for “consideration as to the advisability of recommending to — 

Congress, that legislation be enacted”. for the purpose of. bringing 
_ oS of this class within the: provisions of the act: of June 22, 1910. 
While it is true that the act mentioned in terms. authorizes. the . 


ans appropriation: of. classified ‘coal lands under. the homestead. laws,. the © ul 


desert-land laws, and certain. classes. of selections and does not 


: aa specifically include. preemption entries, it is believed that entries of 
_-~ this latter class, come within. the: spirit of that. act tand may be allowed 
See. ander i ae ae A 


ee ae evidently © come. ais the purpose. ‘and ante. 


| ; that Congress had in enacting that law, which is entitled “ An Act To | 


’. provide: for agricultural entries on coal lands,” and there 3 is ee 


dn the’ act. or elsewhere to justify the conclusion that. Congress a on 


4 ; intended to. exclude preemption | entries. ° “ a 


 -In the case of Bililik Izhi-v. Phelps (46. L..D., 983), this: Depart. 
| ment announced the doctrine that the act of 1910. should. not be given 


= a narrow construction. and: limited to the particular. methods of | 
- acquiring title there: specified, for it was held in ‘that decision that 


an Indian allotment, which is not'mentiéned' in the act,:came: siithin | 


es its provisions, and the correctness ofthat holding: has: ‘been: steadily 
_. recognized since that decision was rendered. In: speaking ofthat 
decision . this Pi aadcae said. in allotment cireular’ of Mareh 2, 


| ‘1921, that: me 8 we, 4 AAG PAs Say gage hg Se 


It was: (there) held further that, inasmuch- as ‘section 4 of t the general allot.” 


ment law of February 8 1887, (supra, is in 1 its essential elements | a | settlement ea 


Indian settlers ‘upon: “public lands: the same privileges: of entry as’ White? ‘settlers, 


a an. ‘allotment’ of coal: lands . within a national ' forest was’ allowable and. came 


: within the purview of the act of .Jime 22,1910 (36 Stat., 588), “which: authorizes: 


<a agricultural entries. and. surface. patents. for. ‘such lands. ho age 1s og ce ~ 


That. doctrine. was further recognized. by the Depariaent | in ee 
. allotment. instructions of January 24, 1922 (48 L. D., #8) and. also 


ae in Martha Head ez al. (48 L. D., 567). 


The. reasoning which supports the ee coehin yas oes an | Indian alot. 


= my as coming. within the act of 1910 applies with equal, it not 


greater. force to the preemption, entry: and in the. opinion of this De- 
-. partment: justifies: the issuance: of a. patent _ in -the« — case, if 
_ there | are no other controlling reasons to the: contrary. oe eee 
For these reasons the Commissioner’s decision ‘is bsreby set aside: 
and ‘the case is remanded { for: further. and: pica degedh action : palong 


- : | — Lines. here indicated, ie ee ee a Be 
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Se 


RED RIVER SYNDICATE on PEITTION). 
a _ Decided Jauly 31, 1988. 


er em a 


On AND Gas Lanps—Equrrr—Omtanoma—Acr ¢ OF ‘Maren 4, 1928) 


© 49}- 0 an * "DECISIONS RELATING TO THE PUBLIC LANDS. ae ea. oe 


age 6 OS Sah 


The: ‘act ‘of March: ‘4: 1923; ‘providing for the disposition of oil and gas’ ‘deposits: = 


Cases: of" State: of: Oklahoma v;: ‘State: of: ‘Texas, United. States, mitervelier 
2 (258:-U: Sy 54); and ‘Robert D. Sa on: penn ee L: oD, 5 518), « cited 


ee and applied. - | Se ie a 
| “Finney, Fivst Assistant. Secreépiny re Pee 


There:lias: beén filed by the Red. River. Syndicate, as ‘sigont for the’ 


Téxas- Strike: Claim;: a. ‘petition for. the’ ‘exercise of: ‘supervisory au 
‘thority: in the’ ‘matter of an application’ by. said syndicate, as: agent, — 

for a- lease. of ‘certain: lands in ‘the south half of'the bed of Red River” 

in the- Guthrie, Oklahoma, land district, filed ‘Dureiient: to. the. act of 


March: 4:°19238' (42. ‘Stati, , 1448). il 
The petition isfor. ‘the’ recognition of an ‘application! made ty the’ 


: principal for a ‘permit, pursuant: to section 19 of the leasing act of - 
: February’ 25, 1920: (41 Stat., 437 Fe in determining the equities of said: 
petitioner. under: the’ later’ ‘act. ~The application under the general’ 
- leasing acti was finally rejected 0 on March 6, 1928, with departmental 


State of Oldghdma : w% ‘State. of Texas; United States, intervener, ne ¢ 
its decision: of May 1, 1922 (258 U: S., 814), ‘that the public land laws 

| lef the United States did‘not- apply to ‘the lands in the bed of Red 
River i in’ Oklahoma, and pointed. out. that Congress had provided: foe Z cs aoa 
the disposition of the oil and gas deposits 1 1n. lands south. of the medial ate 


; *s | : ‘Tine ‘ofthe - river in. the act: of ‘March 4, 1993, supra. 


aan cats urged 3 in support of this petition that the act’ of Mareh 4, 1923; . ‘ ; Pk 
did not provide a new. method of disposing’ of the reserved deposits aS eee 


os. i dands of! the sUnited: States south ‘ofthe medial‘line: of Red/River-in. >. 
5 : Oklahoma. did: not: contemplate the’ Tecognition - of: any. equities: asserted: 
a - under, the. ‘leasing ; act. of: February, 295. 1920, ‘but. only those persons. who 
che, “ "were . claiming » and possessing lands in that. area, in. good" faith, under. 
oor “color | of some legal. right, and had. made tona fide. expenditures in develop- 
a > ment of the lands: for oil and gas: with reasonable - ailigence prior to ‘Reb- 
te -ruary 25, 1920, are entitled ‘to equitable consideration. . Bo SET Ss 


oe ' Gounr AND: “DePaRrMenvat Decisions. Crrep: AND -APPLIED.. 


| _ at the south half of Red. River but was 3 intended to hold i in eee oe “6 - 


. certain ‘of the lands: prior to fhe: passage of the oe ace. ek 
Peas lt is® further urged ‘that appellants, although having had posses: sre 
= ae sion’ ‘of the land: ‘for a time,’ prior to the passage of the Teasing’ act; = 8 
ee having e elected. to Mies the United States : ‘as owner oF the lands and 


ST Ny SORE QR eee ME ES Be 
pe ae rp : 


“rehe  BIQ | DECISIONS ‘RELATING TO THE PUBLIC LANDS. ea Pon oe 


-. : : —_ and des an coheed appli¢ation for a. permit under ihe ieee. | 
eh act, are to: ‘be regarded as having superior equities: over all other | 
on Ped who claimed title either from the. State of Oklahoma OF 


The apuliewion ot f the leasing act of February 95, 1990,. supra, to 


meee lands south of the medial line of Red River was. considared: by the 

ee Department i in the case of Robert D. Hawley, on petition (49 L. D., 
. B78). In that case Hawley appealed from the rejection of his. appli : 
cation fora permit pursuant to section 13 of the leasing act, claim-— 

. ing, as does the petitioner herein, that the. leasing act..of. February 


> 


25, 1990, applied to the lands. in ‘the: south half of Red River, and - 
ee that applications filed prior to-the act of March.4, 1923, should be ° 
suspended. only. and, after adjudication. of the equitabla, nae ‘pro- | 

vided for in said act, ‘should be -Pemauted. to pieced to Gena or 


; 8 hy Tease. | 


In denying 1 Hawley’ S alain’ it was. pointail: out: chit the atatus oo 
. | "he lands in the bed of. Red River was sud. judice. at the passage of the _ 
leasing act,.and. that they. continue to occupy such ‘status. Under: 


those. conditions. valid. applications could not be initiated: until the. . 


control of the area passed from: the jurisdiction of the court to. the. . 

Department... The Supreme. Court, doubtless considered. this. fact 

-when it stated in its decision on May 1,-1922, that neither the mining 
Jaws, nor, indeed, any of the. public-land laws, applied to. the.lands in 


| . the bed of Red River. In section. 6 of the act of March 4, 1928, Con-. 


gress directed that the Land Department should not. interfere with: 
the jurisdiction of the’ ‘Supreme Court, thus indicating that the pro- © 
visions of the act. of February. 25, 1920, are to-be applied. to. pare 
lands only i in so far as this later act provided that they. should. | | 
It is also apparent from the provisions of the act.of March 4, 1993, 
that only. those ‘persons: who were claiming and possessing | lands In. is 
_. the south half. of the river bed, in good faith. (which ° means. under o 
color of some legal. right), and. Tad made. bona. fide. expenditures i In 
ie development. of said lands with reasonable diligence, prior to. Feb-.° 


: i oo puarey @5, 1920, may receive. equitable consideration i in. the. awarding: 
¢ OOF permits or leases pursuant to said act. No claims based upon pos- =.” 


. “session, or Applications: filed after that date can 1 vest any, rights im the. 7 


oe peas 


. aa be made, as provided 4 in- the ane of March. 4, 1993, ‘after | a ate to: be 
os. get by the Secretary, after the Supreme. Court has surrendered its 
ee jurisdiction. 


rs “of f Posecgsion and development Prior to » Rehruney, 25, 1920... 


~The petition. 4 1s. ‘denied. ona the ed eee ‘to: “the ‘General : a oS 
‘Land Office for consideration of the equities shown to exist ty y vie : 


Oh ot] "DECISIONS RELATING TO THE PUBLIC LANDS. RE Se 


< .: - Q | ee TACOB TERRELL, 


he : Homestean ‘Brier —Simrace Rieans—Vasr=n Rronns—Parent—On, AND Gas — 


_ Lanps—WiriprawaL—Fees, 


a homestead entryman. does not aequire a. ‘complete equitable. title | in entered a ae. 
"lands until he has done everything required by law toward: earning. title, 
- including payment of lawful fees and commissions, and if, at any. time — a ua 
ae prior. thereto, the lands_ are included: within a petroleum withdrawal: he Oa ae 
“must, unless he proves. that the lands are in fact: noninineral, consent: 1622 
take: a-restnicted patent as provided. by the : act of July: 1, ‘1914, or suffer a ee 


ceo  eancellation of his entry. 


| z HOMESTEAD ENTRY—SURFACE. Riguts—Vesre> Rrgurs—Parent—Orn AND, » Gas pee eae ee 


_ Lanps—Wireprawal—Bvrpen_ OF Pxoov, 


. “Where a. Homestead entry has: been. included. within 2 pettéiéuint withdrawal. aa 
.. prior, to the vesting of. complete | equitable title, the entryman,’in.order'to; = 
oe establish his right to an unrestricted patent, must, if his" application. for Te 
classification. be denied, assume the ‘burden. of proof.and show that ‘the. 
lands are in fact nonmineral in character, and the determination of that © 
fact: must be made. as of. the: date upon ‘which. the entryman performed the 


last act required of. him by law toward. earning: title. 


Courr AND DEPARTMENTAL. Decisions: Crrep AND APPLIED. ae De Be 


i Cases of Irwin v. Wright. et. al. (258. Us ‘S., 219), State of. Wyoming: et al: 


‘2. United. States So Us: 8, as and ‘Cleveland ‘Tobnson 8. Li D., fad 
cited and applied. anes | 


ie Finney, First Aésistane.  Séoritary ss 


“At the ‘Glasgow, Montana, Jand ‘office on. rain. 2, “1903, J Tasot ee 


Terrell made homestead: entry for SW. +? NW. 4, W. Fr ‘SW. deand 
SE. 4 Sw. a See. 15, T. 32-N.,.R. 34 E., M. M. (160 acres) , subject 


to the provisions of the reclamation’ act ‘of June 17, 1902, (32. Stat. 
888). Final proof of compliance with the ordinany: provisions. of a 

- the homestead law was submitted August 22, 1908, which proof was. 

~ accepted by the Commissioner of the General Land Office on J anu- . 

| ary 18, 1909. ‘By departmental. order. Of; October 18, 1919, the land tee 

cs Awas’ released from the reclamation withdrawal, and, the nal commis- : cae 
ae sions being paid' on May 10, 1922, final Gert fcate’ issued that day. ee Paes 
-". By Executive order of J anuary 9, 1917, the land was center 

in Petroleum Reserve. No. 53.. ‘Because "dhereot the. Commissioner aa 

| of the General Land Office, by decision dated February: 1 1008 ee 

te required. entryman. to file his consent to take patent containing the Ce ee 


_ provisions and: reservations of the act of July 17, 1914 (38. Stat., 


. §09),.as to oil and’ gas, or: to file an. ‘application for the reclassifica-. : . eee 
tion of the land as nonmineral, together with a showing ofthe facts . 
i ~- upon which is. founded. the knowledge or belief that the tract was iat 


- not known to be valuable for petroleum or gas on October 18, 1919, fey 


er ns 4 


aes 672. ee DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS. oe von. 7 


oa oe ‘the’ dite 0 on kh thé land was restored from thé anton apie 7 7 Pies 
> drawal. . Said decision further held that in the event an application eS 
ee efor reclassification. was filed and denied, a hearing. would be held, 


- i _-if desired, at which the burden ‘of proof would: be upon” ‘thie entry- ‘ ! 
. man. to. show that. the land was not known to ‘be valuable. for petro- | ms cs 
we -deum c or "gas on 1 October 18, 1919." An appeal to the Department’ has a 


a “It i is, contended i. cone that: the sey ae ae the. iia este 


_ ; : should be determined as of the date entryman: submitted. satisfactory a : | 
- final: proof, and that when the reclamation withdrawal ‘was: revoked — a 


_ the rights of the entryman were the same as a a ) withdrawal | 

Pa had never. been nade. © % ete Flies arg ee 

It can not. be seriously contended: ‘thee: ‘upon “thi. revocation’ of 7 
ae the reclamation withdrawal, nothing further. “was required of. entry- | 


ae man, for final certificate could not. properly issue until the final’com- — a 


oe ~~ missions» were paid. It was not until May 10, 1922, that ‘the ‘final. 2 
© proof. was. completed, by the payment. of the. final commissions, and — 


prior to that date, while the entryman, could: assign all‘or-a:portion. ‘ 

_of the land, under the provisions of the act of June: 93,1910 (36 
: _ Stat., 592), he had no ttle, either: legal: or r equitable: (Cewin Vs Wright: 

- et.al., 258: U. S., 219). a : 
: “The release af the. jana: fon ‘the reclamation’ weithdeawall mulieved 
the entryman from making the ‘further showing™ required ‘by the 
- reclamation act, and made it. possible for him.to immediately. com-~ 
plete. the final ‘proof by paying the final commissions. : Upon such 
| payment being made, entryman. secured an equitable title to. the land. 


Prior thereto, the land had-been included in a. petroleum. reserve, 
and. under paragraph 11.of the regulations | of March, 20, 1915. (44° 


L. D., 32, 87), the- entryman must, take patent with. a reservation. . 


208. gostain the burden of showing ata. heari Ing). if one be ordered, that. 
the: land. was, not believed or. known to be. valuable for, oil: or. gas 
oe : on May. 10, 1922... “(Cleveland J ohnson, 48 i: D, 185, ‘State. of. Wye. 
ee ming, et al. Vs United States, O55. v. S.. 489.) - Teas 
Modified to. agree with the foregoing, re decision appeste from ie io 


a is af affirmed. 











ee ” Affidavits. 








Abandonment, | - | 














See Contest, 2; 3, We i, 12; Mary 8 Service, 3) 
Absence, Leave of. 


ae See Final’ Proof, 55. Homestead, 46; ye 
tary Service, 3; Soldiers and Sailors, I? ee ee E 


Accounts. ‘ca 





oh Instructions. ‘of’ June 8 ‘1999, oe oe 
~ subvouchers; paragraph 267 (a), Circular No. oe 
616, amended... (Circular ‘No: BD eee | ie 


2. ‘Paragraph 31-ofthe oil and: ‘gasregulations ©. 


‘... (of March'11,.1920 promulgated. pursuanttothe a 
authority! contained: in séction.38 of the act.of <” 
a February: 25, 1920 , Was merely intended for the...” : 
~ ‘administrative. ‘purpose: of: directing. proper. 

i disposition: of and accounting for. moneys paid a 
in connection with applications for oil and: gas. “fe 
af prospecting: permits; and ‘in’ that respect. ds... 
_ to be deemed as merely supplemental topara) :. | 
i. graph 85 of the general accounting circular of ees, 
e August 9, 118. 6s sroneereeeeeteeeseteteereees 344. | 
a “Accretion. Herd Ia Bag se ees 
: ~ See Purchaser, 1; ‘Res Sudieata, ie ee ae 
Acknowledgment. - . : ae 


Bee Right of Way; 1. oa er ae 
Adverse (olata cs. re ee 


See. Equitable A djudication, 4; ‘Homestead, 6 60: eo | 
- “Indian Lands: 24: Mineral:-Lands; 1; Mining Ree 
= “Selection; 1; Homestead, 4, 5, 6, 7, 10, 21,57, 59, 
~ 60; 61, 63; Indian Lands, 2, 3;.4;. QT: Military” 
-<: Service, 1; Mining Claim, 7; Montana,1; Na- oe 
a > tonal: Forests;.1; New Mexico, 2; Oil'and Gas” 
a --Eands, A, 10, 18, 17, .33; 34; 40;: Oregon. and 
*. California Railroad Lands, 1; Preference Right, 
1; Private Claim, 2; Reclamation, 1, 5; Rein. 
“<'statement, 1; Relinguishment, 1,2; Repa yment, 
2, 8, 125 Restorations, 1; Schoo? Lond 4 “Setile- ag 
o ment, 3; Stock- ‘Watering Reservoir, 1; Survey," 
ge Timber: and ‘Stone,. | Pee 


Claim, 5, 6, °7;.0il and-Gas Lands, 23, 24, 38; 


Public ‘Lands; a ‘Purchaser, 1; Railroad Grant; oA: 
4, 5; Res cera 1; BF “Land, 1; Selec: ee | 


lion, 5, 6. 


- See. Contest, 10, 12. “Final 1s Prog, a 3 aoa. 


Forest Lieu Selection, 1;. Fort “Assiniboine tae 
Lands: a National: Fores, ae Oil: and Gas. 


- Lands, 16, a ar og SS deat 


a ‘Alaska. eg? ge : oe. 


cee , Homestead, 7; “Mineral Lands, 45: Mining : 


ee "¢ Crim, 1, 2; Oil'and Gas. Lands, 15, 


1. By Article II of the treaty of March'30,.. 


| “867, under. which the Territory of Alaska was. 
ceded:to the United States,and bysubsequent . 
-_ aetsproviding for their education and support,, 
_. Congress has, recognized. the natives of Alaska: -|) 
_. ag: wards’ of the Federal Government, thus,” 

0 giving. them a status. similar ‘to. that ofthe . 
-s. “ American’ Indians: within. the . territorial. 

: i, Hiatt United SAE iter gree : 





oe ee ee ee o, 
a 4 eee 2. ‘While thera { is no » specific statute relating” 

1° to the subject, yet: the inherent power con... 
3 "ferred. upon. the ‘Secretary of the Interior by Pe 

section 441, Revised Statutes, to supervise the. 

‘|. “public business relating ’ ‘to the Indians in-: 

cludes the: supervision over reservations i in the ep 

es ea ‘Territory. 0°. Alaska created ‘in. the interest: 


: therein. for their benefit... 





of the natives.and the authority to lease lands» 


Alien. - he 


- Oiland Gas Lands,; ai, 


- Alienation. ae 


- See Indian Lands, 11, 12, 38 uy: 21, 22, 


Allotment. 


- See Indian Lands, 11, 12, 1 14, 16, u, 19, 20. 


2; New Mexico, 2. 


Amendment. 


See Homestead, 64; Oitona Gas Lands, 2, 24, 


- See Contest, 8; Lond a Departmen ae 2 


ae ; sowisenn ; 


See Coal Lands: Contest: . Homuebieaid: Ont anid . 


es Gas Lands; Repayment; Citizenship, 2; Contest, 
ree: ~ Equitable. Adjudication, . 3; “Forest: Liew: 


- 1. The act. of March. 1,. 1921, 1 which amended: 


- saction 2294, Revised. Statutes, by permitting 
| incapacitated discharged soldiers, sailorsand - 
- marines of the United. States who served dur-.. = 
~, ing. thé. war with. Germany. to submit proofs - 
‘upon. homestead entries initiated. by them: . 
: -priorto November 11, 1918, outside oftheland - 
.. district or county in which the lands-are. oy oe an 
cated, did not contemplate: making: any re-* - Sot ee 


laxation of the previously existing: law.with: . 


tern eean 


ee Be 


- “reference: to the: execution of. initial applica. 
tions to make entry. « . areeseeens : 


or 


ww 


Page. 


See Citizenship, 2: Contest, 13 Final Prof 














"Approximation. ee ae 





See Lieu Selection, 1: ‘Homestead, Mee 


ne Mu Aree es 
ee | Canals and Ditches...” 


4, A departmental regulation issued pur-. 


= Be ‘sdant to the act of April 21, 1904, declaring - 
., that the rules of approximation obtainingin. 
‘other classes of entries.will be. observed in. ~ 
effecting theexchange oflands under that act, © 
. does not entitle a selector thereunder toin-~ 
- ~~ voke the henefits of the rule: as a matter of 
. Tight, inasmuch as the rule of approximation, Cle 
" Deing purely'an administrative invention of: . 
. equitable purpose, not founded upon anylaw, 
may. with impunity, be: modified, suspended, - 


limited in its operation, or: abrogated alto- 


gether, if’ the proper execution of the laws eae 
2 calls for such. AOLION. oho oats ce 
2, Assumption of sathouty. by the: Tend. 

. Department. to. extend or limit. the: applica-.. 
-/ tion of the rule of approximationi in each par- 
“ticular case to satisfy equities or to preventits’ 
ass abuse, is. not a basis for a charge. of thé exer- 

cise of arbitrary power or disregard of 1a. Bae 


_ Arid Land.. 


’ See Reclaination, 1, 5. 


Arizona.» 


“See Indian Vande 25, 26; Mititary Baron, 


Preference Right, As Railroad Land, 1; Schoo! ee i 


Land, 14, 15. 


“Arkansas. | 


“See Scrip, 1. 


| Assignment. oo al 
See Homestead, ‘OT: “Mining Claim, 3: : Oi and, ; 
| eee 3 eee 


Attorney. . 


” See Claims, 4, 


‘1, Instructions of April 16, 1923, reinstate- — i 
«ment ofcanceled entries; recognition ofagents. — 


161 |: 


_and attorneys; paragraph: 8; Tegulations of.» 


See Survey, 2, 5,7. aoe 7 


Burden of Proof. og atte at 
See Contest, 13; Homestead, 12, 33; Mining ‘ 


Claim, 6; School: Land, 1, 10.. 


835 | ey 
|. operation, or maintenancé of irrigation works. 108. 


. April 20, 1907, amended.” euler No. peued 
“Bonds. ‘ eee oe 
” See Coat Lands,1;, Homestead, a; 3 0} and ma Gas Wee 
“Lands, 1, ny A - Sar 
~ Boundaries.” : 


~ owner is not entitled to general damages to. 
| his remaining lands as incidental.to the: 
_ damage to the former, if the latter’ were not. 


“See Right, of Way, 2, ‘Be. os 2 ae ae 


: Carey Act. 


See Preference Right, ‘4; Mi tiary Service, 1. 


as : Cherokee Lands. 


See Indian Lands, 11, ‘2, ota 


Cheyenne River and. Standing Rock 


Lands. 
See Homestead, 3; Indian ands, 


Chippewa Lands, _ ee = 
“1, Instructions. of: June. 20, 1923,. Shippers gi on 


agricultural. Jands, | Minnesota. 5 rule | 


| Circulars and Instructions. oer 
See Table o, pages XX 5 and SXI ene 


‘Citizenship. 


- See Contest, 12; Desert Land, 2: . Final ag : 


"2." Mineral Lands, 1; out and Gas Lands, 37, 40; 


- Reclamation, 1c oe a 

~s 1,Instructions’ of October. it, “1922, ‘citizen- oe, wae 

ship of married. women. (Circular No. 857). 316° 
2: Tastructions of January 31, 1923; home - 


wen rights of citizens -of. the: United States. - 


who served. in the allied armies Sinaunte he Be 
7 World War. /Ciroular No. pee Ps aes soaeargs MUD'3: pes, 


| Claims.» | oe fate A 
a Diversion by the Unitea States Réclama- “Se 
tion. Service -of the waters of a lake, thereby . 
| oa depriving meadowland ofits moisturederived ~~ 
‘from subirrigation, éven though theland was ~~ 

not contiguous to the meander. line‘of the» | 
- lake, constitutes a valid claim for damages eee 3 ® 
_ within the contemplation of the act of March. 

ere 1915, which authorizes payment of damages a 
_ Caused : ‘by reason. of: the operations | of the. - 


United States - in. the: survey;: cconstruction,:. 


2. Where meadowland is. damaged “by..the . — 
diversion of the. waters. of a lake;. the. land: - 


ae directly: benefited by those . waters: Drlor’ ‘to. 


‘1, The Government is not. fequiréd to es-. 


| tablish the mineral character of land : as: ofthe ; 
date of the filing’ of a State selection, if the — 
-selection wasincomplete when filed; and the 


inélusion’ of the land ‘within a petroleum Te- 


serve prior toits completion casts the burden ~~ 
of proof as to its nonmineral character ¢ onr the tee 
: State and its transferee nse nsecewnceeeeee see 


oes 
California. Pe oor, - 


+See Claims,.1; 2; Desert Land, re . Honiestead, pa 
\ 1; Satine. Land, 2, 3, 4 dicigear > 75. Swain 


“Land, 1. ae 





|: Abbbiy Civersion 2.030... vnatdsietastas 106. 


3. A State statute preriblug. the ‘peiod 


‘of time within which action may be itiitiated 


- nits courts, has no application with reference .. 
toa claim asserted against the United States : 


- -pursuant:'to a Federal statute, where the. | 

Sg remedy is not sought in a . tribunal of that oa Es Gee 
Stiite.....5...s. eset arg hat Ste a ich et ete, oer ee 108 pee Ss 

4 The prohibition contained | in section 109 peck 

ofthe Federal Penal Code, actof March 4,190),. ~~ 
against the prosecution of “any claim against =~ 

_. the United States” has reference toa money... 
deriand and doesnotincludeclaimsinvolving 
the right and title to publicland, but settion ..- | 

-. 143° thereof is more general and inhibits the. a 


“rendering ‘of any service for compensation in 


—. Page. : oe | 


ao ao es oe INDES, 


: a a mes ae he “Page. 
Ceannection with a fon tier’ or proceeding before. - 
any department: wherein the: United. States is 

28. party or. is directly « or r indireetiy i interested - oe 


: r. Coal Lands. nl 


“See. Homestead, 7 7% Fridiat: Lands, 15; Reik 


r tone * oad Grant, 2; 6; | Selection, 2; 3,°4, 9 5 Benaoe 
Land, 1, 2,3, 4; Timber Trespass, 1; os 
pe (A Instiuctions of July 12,° 1923, coal pros: 
pecting permits in reclamation projects :: eer - 645: 


a a The leasing’ act of February. 25,1920, in- 

ve chides within its operation lands not lawfully ao 
- sppropriated at the date of its passage, which. 
. had previously been ‘withdrawn, classified. 


as coal lands, and restored subject: to. sale at.~ 


a fixed: price, and nothing contained. in the | 


8. A selector. he. subsequently. to the pas- 


| ‘sage ot the act of February 25, 1920,in good faith. by ‘the local officers on a‘ motion of thé con- 


|. testes. on: the ground of: ‘insufficiency. of. evi- | 
- dence, the Commissioner of the General Land. ° 
*. Office is. without. authority. to dispose ‘of the. 
“ease-upon ‘his reversal. thereof, ‘without. first. 
- affording .the contestee an Opportunity: to” 
submit testimony. Sa ee Sa re et : 


made aselection under the act of June 22, 1874; 
- for and developed unappropriated, classified ; 


-" eoallands, should be given consideration both . 2 
in ‘the. matter of priorities and equities. in.con- oy i 


nection with the award ofa lease under section. ; 


a 2 of the leasing BOE adi ciwait. ane le sah 180. 
“4, The provision contained in section.37 of 


the act of February 25) 1920, excepting from: 
the operation of the leasing act valid claims ex-_ 7 


lands’ on. equitable | ‘grounds. ‘under a ‘oleim, - 


‘5. The ‘Secretary of the Interior’ may, upon a 
considerations’ of “equity, accord a prefer- 
ence right. to lease coal lands. under: the. act: 
“of February. 25, 1920, to. one: “who was errone- a 


_» ously permitted to make coal. entry and in | 
* reliance. thereupon in good’ ‘faith made: large fey 


expenditures of money, notwithstanding that: . 


‘no claim was initiated pvior to the‘passage of 


the act, and: the coal deposits: ‘were not dis-:. 


posable under the general coallandlawsatthe © ||. 
. time that the: entry was allowed . Si eda ey OOe: 


6A permit to prospect: for coal:under sec- 
tion 2 of the act of. ‘February 25, 1920, upon ° 


lands within a power site withdrawal,maybe 
| granted subject to such conditions as will’ — 
++ adequately protect the power interestsin the | 
_.: Jands, where. the feasibility: of ‘their develop- 


ment for’ power purposes has not. been deter-: _ 
- mined. and-such development, ifany, is ey bet 


_ to be postponed for many ‘VOOCS tes cecie st. 616. - 


7 The act of June 22, 1910, entitled: An 


- - Act. To ‘provide: for ‘agricultural entries on: 


“coal lands,” although not specifically: includ-: 


Ge ing preemption entries‘among the classes of” 2 : 
..  * entries’ allowable: under the act, contemplated: oo , 
J... » ‘that the: allowance - of that class’ of ‘entries: : 
ces. should’ be: ner: weeee eae 667 
aa Colville Lands. ee See 


tes: Homestead, 4 55. Taian Zands, 2, 8 | 


| ‘Commutation. .- 2. 





Commissioner of the Goneral mend 
‘Office. - 


“ See Contest, 1, 6, os "Bquitable cijudication,, ; Ge 


1, 2; Land. Department, ot & Ou and. Gas 7 ' 
" Lands, ob eee “3 


“See ‘Homestead, LL 


Compactness. 


“See Homestead, 53. 


: : Confirmation.” 


See Equitable “Adjudication, rs Homesicid, 


: 17, 18, 19, 29; ‘Railroad Grant, 5; Stir bey, 2. 
an Contest. | 


act of June 22, 1874, can be construed as con-: 
 . ferring a right to relief under section. 37 of the. saa 

former act upona selector whomades¢lection —_| 
Of classified. Goat’ lands. subsequently: to its ere 

pax enactment. cee wadsuweervced twee eteberets. 180: 


See Deceit Lond, 1, a Homestead, 28; Mili 


eo tary. Service, 3; Mi ining Claim, 5; Oil and Gas - 


Lands, 12}. Oregon” and. California Railroad . 


; “Lands, gi Ep “Reelamation, le ‘School: Land, & Se 


Jd lection, 6° ‘Timber and Stone, 1 lL, 
.1: ‘Where a contest is erroneously, dismissed: 


2. In’ a contest aeainat a Shomestead. entry ~ | 
predicated. upon” @ charge. of. abandonment it. 


he isincumbent upon the contestant, ifhe would: 
. istent at date of passage. of the act, ‘relates only a: 


to claims initiated prior to its enactment, and. : i 


no authority. exists for the patenting. of coal. =f law, inasmuch as such absence does not con- 


goals. stitute abandonment... ES SU aca cha Cre 241 
initiated after the passage ‘of. the act. --.-- wee 8545 [ 


maintain the contest, to show. that ‘the ab- 7 
-. sence was. not under conditions recognized. by. 


3. While an entryman: swho absents him- 


~~ self from his entry to perform: farm labor else. 
7 os where subjects himself. to. a contest. ‘on. the. Pe - 
ground of abandonment by his failure'to file: © 
_. the notice and: written’ statements required by -* 
the act of December 20, 1917,; yet he is not. 
oe precluded, if a contest . ‘be instituted, from 
showing in defense thereof that his absence Det aie <6 
was under conditions authorized by thatact.. mL. bo its 


ad, ‘The. rule enunciated in Tieek v. MeNeil . 
(48. L D.; j 158), to. the. effect ‘that. an oi! and” 


7 gas prospecting permit is not subject. to con-" 


_ test by a third party, did not intend to bar Be 
a@ contest based upen matters affecting the -. 


‘| legality or validity of the claim not disclosed 
- py the records or known to the department: - 260 eo ee 


- 5, The provisions contained i in section 13 of 


: ~ the aet of February 25, 1920, requiring an ap- 


" plicant for a prospecting permit thereunder to 


- monument the ground and post notice, being” - 
‘mandatory, . a contest ‘or protest: sufficiently, 
alleging : failure to comply therewith should - 
be received and, if found proper, affords a ee 
(basis of an order for a hearing:.-.-...20...0. 280. a 


6. Primary jurisdiction over - protests. or. 


.. contests against oil and gas’ prospecting: per-: oe =a 


ae mits. is. vested. in. the. Commissioner, ot ‘the: 


General Land Office... Ser eee is za. os ere a 


7. In a.contest against: a homestead. entry”. 
alleging abandonment, ae presumption — ae : 





661 2 oe 


"Page. ee 
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rn ae | Page. 
‘ arises that. the Berrys was not due’ to. 
- -military- service, and: -the Department. will 
_ . resort to the records of the War Department 
—: -for the purpose of substantiating . such pre-,. 


- -sumption, where. the entry was made aftey 
_. the-military forces of the. United States, 


: mobilized during the war with Germany, .|- 


. had demobilized, the entryman -was present © 
at the hearing’ ‘and refused to testify,. and the. . 
-. - evidence failed to disclose any military or 

naval service on his part since the date of the | 


ae * ODT Ys sic ese sew se eaacescocinasseteesae Sueweed ake LT 
eB An entryman: does not become a party 
. to contest proceedings prior to. the allowance. | 


+ ofa.contest and service of notide thereofupon | 
“>. him, and where an appeal is taken from.an. — 


| a order of. dismissal of an application of con-- | 


> test, service of. notice of the appeal aes the = 


ee entryman ig not required. Bose cet ee ess 374 


9, The reinstatement and diegiiscat ofacon- 
test by the Commission er of the. General. Land _ 
> Office, without granting a hearing to. the. con- 
 testant, isnot an actin excess of the authority . 


10. Section - 2291, Revised. Statutes, -pre-_ 
‘scribes a course of descent’ of an entryman’s: 

_- homestead rights in which his widow, ifthere _ 
“be one, is given a separate status by being ac-. 
pee corded preferment over all other persons upon 
‘whom the law might cast descent; therefore, 
an affidavit. of, contest. charging. “that the | 

_ heirs, if any, are ‘unknown,’ is fatally. de- 2 

- . fective, in that: the term *“ heirs”. as used in 


the statute does not: include “widow”. ects 601 ae 


11, A contest against a homestead entry: on 

~ the ground. of failure timely to. establish: Tesi: _ 
- dence is prematurely initiated and should be 
nee dismissed where the statutory. period of. the. 
* “entry has not.expired and it is shown. that - 
the entryman. isin the military. service of the . 
United States pursuant toan enlistment ante- 


x. 0" 8; An: affidavit of contest against a. home: 7 
~-.. stead entry. charging abandonment is insuffi- 

cient if it fails to negative the fact that. the - 
 entryman is in. the military service of the _ 
‘United States pursuant toan enlistment ante-- 
~ dating March 3, 1921, and where it is shown 


.. that the homiestéader is in such service, no a : 


a authority exists for making a distinction. that ae 


the entryman’s service is. “voluntary” D oketeies 617. ~. 1916, donot authorize the tax-levying authori-- . 4 4 ou 


13..A contest against a: homestead. entry, . 


based. upon. the charge that the entryman was 
Fei ae disqualified to make the entry because he was - a 
+. an alien, must. be dismissed unless the con- = -: 


“ ~ testant,. upon whom is cast.the burden of- 


i. proof, substantiates the charge D y convincing cas 
: - evidence. ara . “0 . ee ae 2 wooee oe » se = of = ae eee . 639° 


Contestant. 


. See Contest, aa, 13; ‘ot and Gas ands 
"Schoo! Land, A Cc ere eee ae 


™; 


“INDEX. - 


Crow Lands. 


. See Homestead, 6; 
- School Land, 8,9. We 


Cultivation: 


Damages. | ke Aaa 

it ob See. Claims, 13 Ri tof Wat 25 Timber ae 

OF that official where, a contest having. been .- | ene g f av, ber 

ae entertained, it develops that the charge upon: es 

aes which the contest’ was based does not con-_ ee | Deeds. bGes 
fe: stitute a cause of action....-.-..-..--:2-++<-+ 514 e 


| Descent and Distribution. a ee eae 


| Desert Land. 








“See Homestead, “42, 58, 5a. ee Bees 


Coos Bay Wagon Road Grant. } 


1. -Regulations of May. 2, 1923, restoration of” 


~ landsin the former Oregon and Californiiaand. - 


(Circular No. = os 


~ Coos Bay Wagon Road grants. ee ae 
892). 2s eerernecceererseeetetesesessesteeetees 566” he 2 
Courts. ue | "Ga 


“See: Claims, 3; Estoppel, 1; Homestead, 31; 
Indian Lands, 18; Oil and Gas sais 395. a 
‘Patent, 3; ‘Private Claim, 1, eeaet 


Indian Lands, 4, 17,18) 
. See Homestead, 36. 


| Trespass, 1. 
See Patent, 2: Right: of. Way,’ 
- See Contest, 10; ‘Fndian Bands: 225 Patent, 2 - 


- See Homestead, 44; - pititary 8 Service, 1; Olt’ 
and Gas, Lands, 83; Préference. Right, 1; Re 


- payment, 1; ‘School Land, 15; Withdrawal, 1, 


-1,. The provision contained in section 8 of. 


the act of March.3, 1891, specifying that.no - 


_ person shall be entitled.to make entry. of... 


| desert land except he be a. resident citizen of 
the State i in which the land is situated, is not 
8 continuing: requirement, coextensive with. - 
| | the life of the entry, but merely. one which 
| mustexist atthe time entry is made.... ood. M4 


2 The resident. citizenship . qualification. 


dating March 3, 1921.......- ee eee 617°] imposed by. section :8:of the act. of. March 3, 


1891, is sufficiently met by.a desertlandentry- 
‘man, if, at the time of making entry, he-had | 


em established his residence in the State in which - =. 


the land is situated and his acts indicated a 
bona fide intent to make his future.home in ~ 
that: State, although. he thereafter temporarily re ee 
' maintained bis domicile elsewhere.-:...--.... 14 ©. 
- 3. The provisions. of the act of August 11, Siete: 


~ ties of a State or. county to impose ‘penalties. - 
for nonpayment of taxes assessed against.un- 


s, entered . public lands. outed to. taxation: 6 one = 
. by that. a Bee eee bea eee ae | ee ee 


4, The factthat: the. ‘collection. -of penalties “! 


for nonpayment of taxes assessed against un- 

*” entered: publie lands is not authorized by the = 
of . act-of August -11, 1916, does not warrant HHOs ec 
“| allowance-of a desert land entry prior tothe 
=| -payment of alltaxes and assessments properly." 

. = levied. wotdtestesneedcoreesensnness wweasenen . 160° 


“re 


Ee = eee en aah ee eae ‘Page. 
8 ‘Thea act of Taly 1; 1902, whten authorized... 


e ‘the: Secretary: ‘of the Tritérior. to resurvey 


certain. lands. in San Diego: (now Imperial) 
a County,. California, was in effect a legislative 
- declaration that the lands-were to.be deemed ~ 

a “unsurveyed until the approved plats of re- 

>... Survey. were filed in. the local land office, and” |» 

_- consequently, in the absence ofa withdrawal, art 
-. they: became ‘subject to the preference right | 

_.. provision contained in the proviso tosection 1 .. . 
_ . \ of the act. ‘of March -28, 1908, relating to the —— 
> E _Oceupancy of unsurveyed desert land.....:.. 413. 
' “6. Where'a desert-land entry has been a 
” “lowed for unsurveyed lands with descriptions _ 

_ cin. terms: of-a-future. survey, failure of the — 
es claimant, upon.the filing of the: plat of survey. . a 
in the local United States land: office, to ad- 

~ ‘just his claim to the survey should not be held 
8 ground for cancellation of the entry, but; 
~ upon default.in making | such adjustment, the... 
~ local officers: will mere the adjustment ame gig 


Equity. 


| See Coal nda, 3 4, 5; it and Gas Lands, 8). 
Supervisory Authority, 1 


‘Estoppél._ ae < oS e% 
‘See Oil ‘and Gas Lands, 32; Railroad 1 Grants ge oe 
a School: Land, 7; Survey; 1 Be gat Veen, . 


‘1, The rule of estoppel by adjudication ia 


applicable to the administration: of the laws. 
of the United States by its executive. officers ar 
_ to the same extent asitis'tothe finaldetermi- = 


om 


: y. Ses “Pegs: : ; 
Bt The. funetion of the Board of Equitable ae 

‘Adjudicationis to give equitable consider-- 
ation only to those homestead entries which ae 
- have received. as favorable action by. the Land ae 
. Department-as the law permits, and itis not. 
E within’ its jurisdiction to consider, on appeal, aes 
- or otherwise, cases in which adverse.action. 
amounting to rejection. or cancellation.has.~ 
oe Des eee ee : 





|. nation of controversies in the Courts.....--- 660. woes 
“Evidence. : Cae ee 
See Burden of Proof, 1; Conitest, 4, 2, 3, 4, 7 < 


ff oe: 


: “ha; Homestead, 25; Mining. Claim, 4.6% ‘Baile 
- road Grant, 5; Railroad Land, 38,4 Reclama- 


“Diligence. ee és ae ee 
"See Mining Claim, t Oil and Gas Lands, 43, 


4 . 


Entry. 





ment, i 4; ‘Statutes, 2 ; 


"Equitable Adjudication. 


1, ‘Instructions of October. 17, 1922, Board : 
of Equitable. Adjudication, act of September Be be 
20, > eng oe Ea eRe ee 82321 

-2. Under the act of © Sesteinber 20, 1922 pes 
which amended. section 2450, Revised Stat- | ~ 
-.. utes, the Secretary of theInteriorandtheCom- | 
missioner of the General Land Office con: 
_ stitute ‘a board with authority. to: give equi-. 
table adjudication | inl cases. involving ° ‘sus> of” 
”.pended-entries for the Purpose of determining - oe Le 
“whether patents shall issue where ‘a sub- eS 


_ stantial compliance with the governing law ‘Fen en cin ge 


is shown. by. final, proofs which are-defective 


because of Some error or informality resulting = | 
from ignorance, accident or. aistake on ithe 
ot of the entryman. . pees teptedeeec scared? . 561: 

- 3. A mere pending : application ¢ to. make Be 
homestead entry. is: not an: ‘fentry”? within. : 
the purview of section 2450, Revised Statutes, 
as amended by 3 the act ‘of. September 20, 1922, 
and questions relating to its allowance or re- | 
» fection do not come. within. the jurisdiction of 


. the Board of Equitable. haltatestion.-- Sy 


_ 4, The confirmation by the Board of Equi- - 
table Adjudication. of entriesin conflict witha - ba, 
_ duly asserted Mexican grant, the claim “under ~ 
which has never beer extinguished, is: pro- 
“ hibited by. sections: 2451 and. 2457;-Revised’: . 
‘States. ecsecsceeeeesestcaeeeesseaeeete ( 


“See Desert ‘Land: ‘Homestead; Timber ‘and’ - - 
Stone; Coal Lands, 5; 7G Equitable Adjudica- 

_- tony; 3} ‘Final Proof, 5; Fort Assinniboine 7 
_ Lands, 1; ‘Homestead, 10, 42, 57, 59; Military. 
Service; 1; Oil and Gas Lands, 34; Preference... | 
| Right, 1; Railroad Grant, 1,5; Reinstatement,’ | nected with the samples, are-to be treated’ 
‘a Res Judicata,: py Saline Land, = ‘Setlle 





| tion, 1; School Land, 2, 3; Selection, ‘1, 7,-9. 


_ (1, Assay. certificates, purporting-to nee He, 


| ‘the mineral values of samples ‘taken from a- 


_ lode mining claim, when not’supported by -- 


the: testimony of the assayer or properly con- = 


nek merely as hearsay. evidence ' and. entitled: to: | 
- but slight consideration in the determination . 
“of questions relating to: discovery -.--.-..-- ease. 


_ | Bremption. roe 


_ See Homestead, a Indian n Lands, 1, 2B, es 7 = | 


Farm Labor. ey 
thie 3 See Contest, 3. 


- Fees. Se en 


- See. Pores Lita Selection, 1: Honeneai: 8 ‘ 


“16 ‘17, 26, 32, 44; Mineral Lands, 1; National: an nh ee 
_ Forests, 1; Oil and Gas Lands, 33; adnate ae 


Land, 1 sda dead 3, 4, 45, 8, 


‘See Stock- Watering Resor a : . 


‘| ‘Final Proof. 


- See Application, 1; “Equitable Adjudication, . ee 
: 4 2; Homestead, 12, 16, 44, 45, 46, 51, 55; Mili- 
7 tary Service, 2; 4;° New Mecico, 1; Oregon and ee 
California Lands, 1; “Reclamation, ij Soldiers: 0.) ee a oe 
-- and Sailors, 1; Timber and Stone, be 
_ 1, Instructions of March 23, 1923, execution — 
: . of proofs, affidavits, and oaths before deputy ~ 
~-¢lerks of courts, act ‘of Beluary 28, 1023, ae 


(Circular No, 884).-.-..... Oye ce ooneuetewesa te 49 
aoa Instructions of April 23; 1928, suspension 25 
of final proofs on homestead entries to await 
naturalization ‘ of entrymen, ‘(Circular No: 


| acaae senectesseenesereceees ee — - 





iia yoy 


| we Flathead Lands. ee 


: “Forest Liew Selection. 


= Railroad Land, 4; School Land, 13. 


a a ; Page. 
3: Instructions of {May 4 Ps 1923, proofs, affi- 


~ davits, and oaths, act of February 23, 1923... 585 


4, Instructions of May 8, '1923, proofs, afii- 
_“"davits, and oaths; supplemental: instructions: 


- act of February 23, 1923, (Circular No. 804)... 586 


ig 5 ‘Section 2291, Revised Statutes, as amend- 
ed by the acts of Fune 6, 1912, and August 22, 


a 1914, ‘permits an entryman. to make proof at. | 
any time when he can show compliance with _ 
_ the law. as. to residence and cultivation, pro- a | 


vided that either his entry..or his. settlement — 
has subsisted. for three’ years, -and nothing 


_. contained in. the language used thereinper- 
~ taining to leaves of absence is to be construed ~~ 
- as.requiring a lapse of three years from the 
"establishment of residence ........2---20+++-- 153 


Five Civilized Tribes. 


See Indian’ Lands, 14,. : 
See Indian Lands, : 10, 


See Purchaser, ph _ 

1, Instructions of December 30, 1922, ‘intest” - 
_ lieu selections, - act: of September _ 22, 1922. 
(Cireular | No,’ 869)... scice seseteeenecces sveaue waeee 383 


: Forfeiture. | 


_ See Indian Lands, Dt: Mining s Claim, L 
Fort. Apache. Lards. | Et se 


~ See Indian Lands, 26. be hg ne ne | x 
Fort Assinniboine Lands. ‘, = “ie, <a 


‘See Selection, 10. 0°. 


» > 15 Listructions’ of May 3, 3. “1993, “Fort ‘Assini-” - 


boing. Abandoned. Military Reservation: ex- 
tension . of time to make -payments; act of | 


- January 6, ‘1921. (Circular, No. 809)...2eee. 599 


Fort Berthold Lands. . 
‘See Coal Lends, 4: Indian Lands, 15. 


“See Repayment, 3: Survéy.1: 


7 ‘Hearing. © 


See. Contest, 1, 5, FG: Mineral Lands, 1; ae 


1.-Section 858, Revised. Statutes, which 


is Gan tains among others. the provision that in — 
~< any civil action no witness shall be excluded. _ 
because he is a party to or interested in the | | 
_-. issue tried, is applicable to hearings. involy- |: 
_ ing publicland matters to the same: extent re 
as to actions before the courts...:..-...+.+-.- 818. 
_ 2. The office of the subpens, the: provision C< 
for. the issuance and, service, of whichis made-  __ 


ings is present at sucha hearing, he is under — 


the: jurisdiction of the tribunal in. charge. ie 


thereof, and can not ‘properly refuse to testify, 


if ‘called upon, notwithstanding that:he had | 
not been subpensed AS & WitmesS...c-eee0ees 318’ 





‘Homestead. BE et 


Generally. , : Gris : oe 
See Application, 1;. Chippewa onan 1;. Ci. an 


: zenship, 2; Contest, 2,.3, 7, 10,11, 12; Equitable - ee. : c 
Adjudication, 1, 2, 3, 4, 53. Final Proof, 2,8). 


_ Fort Assinniboine Lands, 1;. Military Service, ; gag 
1, 2,.3, 4; New Mexico, 2; Oil and Gas Lands,.. 


36,. 37; ‘Preference Right, ‘tL ‘Private Claim, 1, 2; a - iets as 


Public Lands, 2; Reinstatement, AS Relinquish- ee: 
ment, “1,2; ‘Repayment, -7, 10; Selection, 6; 2. 


| Settlement, 1, 2, 3; Supervisory Authority, deci eS 
joo Bs Regulations of May 2, 1922, homestead - Aye 
- entries’. within ‘national forests. 9 -(Cireular yet 
2) No. 263, revised) ;....---+-3- cement pasuooese™ iW, 


2. Instructions of May 19, 1922, ihamesioed 


( exemption, act of. April. 28, 1922, : (Cizelar sae 


3. Instructions. of May 26, 1922, Cheventio. 


. ~ River . and Standing Rock. Indian lands: 
| payments, | (Circular-No. 829)...... eseeves TOES 


4, Instructions of. May 26, 1922, ‘restoration . i. 


- to entry of lands in the south half of the Col. 3 
~-|. ville Indian Reservation... ..2<.2.:.eec0s.25- “134 ee 
.  §,, Instructions of June 29, 1922, testoration Bae gar 
. to entry of reclassified lands in the south half. 


of the Colville Indian Reservation. (Cire 2 

cular. No. B30}) 5 -ase0us-t idee twasieyeeeese so. 156 
6: Instructions of July. 28, 1922, “extension aa 

of time for. ‘payments; Crow Indian. lands. 


 : (Ghromdat No: 840)... pceenceseeecdenecaece” ges 


=, ae -Tnstructions of July. 31, "1922; agricul 
tural entries on coal, oil, | and gas. lands,. . 
os (Circular, No. $42) bc cose venteeae 100. 
8. Instructions of April 7, 1923, homestead. 
| entries under Kinkaid Act; additional en- 


9. One -who “aiade a Sonetead eee for # 


| ed ‘any area ofland in the territory affected by thé . 
". ‘so-called Kinkaid Act after the date of the 
~ amendatory act of May. 29, 1908, is not ‘quali. |. 
| fied to make an original entry under the stock- 
' raising homestead BCE oSoescveetes Sen evetes , 286... 


10. ‘A Homestead application, cecdnipatied oe 


. ee BE the. required payment, filed by a single e 
~~ woman, for lands subject’ to entry, which has 
_. been suspended to: await the determination - 


of her’ qualifications, is, to all intents:and pur- roe 


{> poses, an-entry upon ascertainment that at 
‘|. the time of filing the application. she was | 

- , qualified ‘under - the law, and her Mnarriage ie 

| subsequently” to such filing does ‘not affect i. 
. any of her. rights under the application. nae .-) 811 _ 


11. Only entries initiated prior ‘to military 


-- or naval service during time of. war. are ‘pro- i , 
. tected by the act of July 28, |b ae ne a 


12. Where land within: B ‘homestead entry’ _ 


upon which final proof has been submitted): ae 


~ by the act of January 31, 1903, is to secure the . “<1 put suspended toawait the fulfillment of some: os 


attendance of witnesses. -and compel them to 
testify at hearings involving publicland’ 
~~ mnatters, ‘but where ‘a party to the ‘proceed- _ 


further requirement, is discovered to be with: S 


: in the limits of a, producing: ofl, field prior to _ 


the complétion of the:proof, the entryman ~ 
must consent to a-reservation of the oil and - 


| gas content to the United States as prescribed. - ms 
_ by: the act of. July. 17,. 1914, or assume the st 
~~ ‘pburden of showing the nonmineral character. 
of the land... -sseseeeastecgeetesseencess BOE ey. ae 
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Page. | ea Sa | x 
“generally: tor persons who’ have lost: finds’ em- 
_, braced. -in-entries. erroneously ° ‘allowed ° or . 


“13; A ect for. ‘he siepectas of ‘ind 


‘covered. ‘by an. agricultural entry. made with-. os 


out 3 reservation of the oil and gas content toes 
| the United States, can not be granted while — 
? at the entry ‘subsists without: such: reservation, _ 
even though: the applicant :be the: entryman : 
— _-himself, claiming under'a preference right. Beem 


. 14, Wheré: a homestead entryman is Te-. ‘ 
quired: to. consent toa mineral. reservation as: 


 @ condition precedent. to the issuance ‘of ea ed 


patent, the status of his qualifications with. 


a Tespect to his right to-be preferred in the 


award ofa permit to prosp ect, the. entered land 


~ for: ‘oil. and gas under section 20 of the act of ~ 
‘February 25, 1920, is to be determined as of the 


date that he files his: consent. eae fe eee Sees 


noe 153 2A withdrawal under the act of June 25, 
"1910, does not stop the running ofthetwo-year. 
a period fixed by the proviso to section.7 of the 
"act of March 3, 1891, and a homestead entry  _ 
'..-» within: the. limits: of such @ withdrawal is ~ 
_” “confirmed: by. that act if the institution of | 
adverse proceedings i is not commenced’ within: ~~ 
two years from the date of the issuance of the. 
' reeeiver’s receipt upon the final entry...:..-" 
16. -The receipt issued: by the receiver for: _ 
~ final commissions: and‘ testimony. fees upon” 
"the submission of-final proof by a. homestead . 
Le entryman i is the ‘‘receiver’s receipt upon. final 
entry”? within the. meaning of that term as.” 
used in the proviso’ to section 7 of the. act of. 


-. March’3, 1891, and'the mere suspension of the 


~. issuance of'a-final: certificate does not: operate « 

>. «. to step the.running | Of ‘the ‘two-year Lent 
oy @° -s Siimed by that eG <6. ssesveeer nes cette eo. : 
> ¥W.-The rule. that’ the period: of limitation: ne 
specified in. the: proviso. to section 7-of the act’. ~ 


_ of March-3,-1891, begins to run from the date. 


-”_ of the issuance‘of:the “receiver’s Teceipt upon... 
* the final entry,” is not met by. the payment of. |}. 

_ the required fees and commissionstenderedin. | 
connection with the submission ‘of final proof Fe hes 
: where that officer merely places the moneys.” 
in his- unearned: account without. issuing 7 
-- receipt therefor. See eens thats eee co ses 


“18.: Where purchase money. Mendored by: as 


a homestead’ ‘entryman in connection. with his: 


.. final proofis. subsequently réturned to him by. 4 


the receiver, either at the former’s: request or * 


_. with his: consent, ‘the: entryman is not in a: 


.- ‘position. to. demand patent.as upon:a.com- 
:  Plotedientry. 2. eeecseseeetyeeeetecnnees + 492 


- 19.:The act of January. 27, 1922; amending 


ae section 2372, Revised Statutes, ‘which author-: a 
_. izes the. Secretary ‘of the. Interior: ‘to change,. ca 


upon: : ‘voluntary - relinquishment, | ‘aD. entry: 
confirméd under the proviso to section 7 of the © 


.20.: The: Secretary of the Interior: oe no aul “ 


an 3 tary: under any sang) law to. sent relief. 











elt : : patented’ to: them by reason of the confirma: 
|) ~tion: of. the titles thereto in others... ae eee 


21:  Unsurveyed public lands are not: subject 


. to homestead: entry, and an application toe: 
_ make entry cannot’ be: filed: prior. ‘to -their:: 
., official survey-and. opening to entry. is ge 6 


679° 


ee a ae 


_ 22: Lands restored to entry upon the annul- .. 


ment ‘ofan: invalid’ patent do not become: sub-- : 
: ject: to: ‘homestead entry, generally: until the. — 
- expiration. of the preference right’ privilege” 
accorded. by: Congress to ahaa ig palaiers, “3 


" sailors, and-marines .....2...0..0.cescecs00% v1 B49 ke 


23. The provision | seniaindd in the act’ of: 
February 25, 1919, reducing, for climatic con- - 


24. Tt is immaterial whether tracts included 


correct. data .o.Js. paw at ia wae wane Cemenatee oe 


ditions, the minimum» residence. ofa home- - | 
_. stead entryman to five months in‘each: year . 
-. for a-period of five. years, is mandatory and: 
‘does not.confer upon the: Land Department om 
| © authority to: accept less than the length. of 
_ residence specified i in the ate. Sesdieke ce benaces ; 


-in'a homestead entry are described in a:patent 

- according to the legal subdivisions‘as. shown _ 
|. upon, the‘plat of record at the timie the entry) — 
_|. was made, or as lots according to a-plat ofa’ 
| .-subsequent ‘dependent resurvey made for the - 
-|_.» purpose: of reestablishing the-location of the - 
_. monuments of the original’ survey,.but-it is: 
a preferable. that they be deseribed in accord-: 
“~ anice-with:thé latter-inasmiuch asthey re the . 
| latest elena and bring. to attention the» 


2 25: ‘The conformation of. 8 patent ‘sched for * 


oe homesteaded: lands to a plat of a dependent” -__ 
me resurvey made for the purpose: of reestablish= °° - 
_. ing the location of the monuments of: the: 


original ‘survey, upon which ‘the acreage is 


| shown to be less than that described upon the 
: plat of record at the time the entry was made, oe 


is not a ground for reformation of the patent, 


| -- inasmuch as the acréage-described ina patent’. = 
. isa question of fact:and must yield when the _ 

es boundaries of the tract: have been determined | 
’ by competent survey...:.....--. ee eee a 


26. ‘The Government has the right. to classify es 


Pe ente-ed lands as- prospectively valuable for - 


minerals at any titie prior to the vestingofan. 


| ' equitable right toa patent for both the surface _ 
| - and the mineral deposits therein, and ‘such’ 
-.. a vested Tight is not acquired until the entry- ue 
Maan has done. everything’ required: hy law E 
~ toward’ earning title,. including: payment: of 

ne fees and. commissions ....2...: Peéscceneuuwe. eee 


ST ‘Under: the Jaws of the: State: of Montana’ - e 


Wie a mortgage is merely alien upon the property. 

_ “det of March 3,-1891, but. which prior to.con-. |} | 

. . firmation‘had been erroneously disposed ofto.. . | 

a9 another,. to any tract: of unappropriated,non-. 
mineral surveyed public: land, confers the 

’ privilege :wpon the one in‘whom the entry:is.. |. 
., confirmed:. it. does not confer a similar r priv: rc 

—: > lege upon the defeated claimant: ...2.- pais 


_28..-Laches in establishing. residanoe upon - 


 B homestead’ entry within. six. months from 
4. date of capil: may be cured by the establish- . | 


. mortgaged; and 4: mortgagee ‘who purchases,” 
. at foreclosure. sale. a homestead - covered by» 
. his mortgage is not, prior to such purchase, oF te eee 
_. @ntitled to. claim as an: assignee within: thes * ae 
"purview of section 20. of the act of February oe 
: -, %, O20 2 ona ss eetei ee eee es ee 


ree 














“INDEX, 


a as oe eee Paige 


_ment of residence prior to nopied ss of a con-. : 
- test, and, whete upon the death. ofan- entry- ‘ 
~ man those succeeding to the entry show.that: | 


of his death, the fact that there had been'a 


previous default as to maintenance of resi- ~ : 
. dence is not ground for cancellation...... see 


.. the entryman was not in default at the date .. - 


- .. 29. The fact that an occupant of. public land a 
is not-qualified'to make 4 homestead entry is - 
not sufficient to modify the rule that land in _ 


"  . the actual -possession and occupancy of-one =~ 
-* under color of title er claim. of right is not ats 
Pie eat toentry by another..........c...2..- 653 

~~. 30. Where @ restricted patent was. issued Pie 

A upon a homestead entry-under the act of July 


17, 1914, reserving the oil and gas contentsin _ 


_ accordance with the departmental practice: -~ |: 
then obtaining, and the action is long acqui-. _ 
.. -esced in by the patentee, the matter is res. 
adjudicata, and a petition.to reopen the case... 

_ will not -be entertained, though a different -.. 
‘practice than that, euetuelly 4 in Dre: Bre: ee. ™ 


81. Decisions of the United States s Supreme 


i Court declaring erroneous established prac- 
: tices ofthe Land Department i in disposing of. — 
~ public lands with reservations of oil.and gas 


: will not be given retroactive effect. in other. 
cases in which. final adjudications have been -> 


made and acquiesced in by the parties ad-.- 
versely affected and especially whereCongress.. _ 


- has. recognized their equities by. granting - 
— them preference rights to permits or leases... 


82. A homestead entryman. doesnot acquire .. 
~@ complete equitable title in entered lands 


until he: ‘has done everything required by ae 


. law toward earning title, including payment “ 


_ of lawful fees and commissions, and if,atany . -. 

. time prior’ thereto, the. lands are included. 
.. within a. petroleum | withdrawal he must,..- |: 

‘unless: he ‘proves that.. the lands. are in fact aS a 
‘~~ nonmineral,- consent. to: take .a restricted | — 


patent as provided- by the act of July WW, 1914 ere 


ee - or suffer cancellation of his entry. .......... = 


-33, Where a homestead entry has een ine... 
ne cluded within a petroleum, withdrawal prior . 


| : tothe vesting of complete equitable title; the | : | 
-entryman, in order to establish his right to. 


an unrestricted patent; must, if his applica-. 


tion for reclassification ‘be denied, assume the . : 


burden: of proof and show. that the lands: ‘are | 


- in fact nonmineral in: character, and the. de. 


termination of that factmust bemadeasofthe - 


Widow; Heirs; evince. . 


a ‘See Contest, 105: Homestead, ' 28, 40; s Repay- ad 
ment, 8, ie | 


“date upon which the entryman performed the 7 = 
~ last act required o of him ‘by! law. toward earning. 
: title. > ss as as es - 2 seteedeereceeseens < - 671 |: 


Ba Instructions. of. “November | 23, 1922, > 
rights of widows and minor. children: of. wid-:. 
-ows.of deceased soldiers and sailors of.the war a 


with Germany. and the Mexican border oa a 
- ations. 
-85. On the death ofa homestead entryman, 4 


(Circular No. 865)...--- Sides ueeeces 


2 leaving: a. widow ant heirs, the right, to ‘Perfect - 


660 | 


357 | 





Teas . 2 Pas age. ee 
4 ae his elaini anit receive » title thereto, vests under.” 
- ~gection:2291, Revised Statutes, in the’ widow, . 
.. free from any‘claim on-behalf.ofthe heirs;and.. ° 
‘| a State statute relating to.inheritance which. 0... 
> “eonfliets. ‘therewith can not: he. invoked to... 
, Mefeat that gat 22. iesls.5cta cance sdee: 


36. The benefits. of the, act. of. June 8, 1880; - 


ee “which. provides: that a: person. -who becomes 

_ insaneafter initiatingaclaimunderthehome- ._ 
stead laws.and before he has earned. a: patent - ~ 
shall. be, entitled toa patent. on praper proof : hee 
without: further Tesidence and cultivation, 

if he had in good faith:complied with the legal -. - 
7 requirements. up to the time he-became.in-... 
sane, inure to.an insane widow who succeeds~ 
“to all of the rights held by] het husband at the = 


time’ of his death. ie an es « SS ere ee te ee 169 Re 7 = ig re 


87. The fact. that the widow of a homestand a 


|). entryman, who-died: before he-had-earmed 9. 
patent, wasinsane and confinedinanasylum:: 
_ atthe time that the claim wasinitiated, and .... *-- 
thereafter remained in that. condition, does... 

. not deprive her.of her exclusive right to per> 

fect. the claim.and receive. title thereto, and. | 
"her. guardian has no power to relinquish. thie. -- 

- entry or in any way divest her of her interest Y 
| therein. Sa 9 ices erence enter e neces teense 
“Additionale <2° 0.0 6 UB ey 


See Homestead, 8, 43, 51,52, 53 56,63, 642005 
. 88.:One who is. qualified. to make. an adai- ; aie 


. tional entry under the-proviso to section 2 of. - 
_the so-called Kinkaid Act: of: April 28, 1904,.as 
. .dmended by:the act of May 29, 1908, ‘by reason 


of bis. ownership and occupation of the land : 


~-Loriginally entered, is qualified to make an 

| © original entry under the stock-raising home-. 

- stead act for such an area of designated iene ts 

| - as, when-added to the area originally entered, | 
will ageTegate approximately. 640 acres..... mee -_ 

*.39. The right. to make an additional home- a tae 

| stead: entry under section 2 of the act-of Tune ° 

|. 8,1900, or under. the act of February 20, 1917,“ 

': orto make a second homestead entry. under’ : 


- 


section. 2. of the act of May 22, 1902, is. ‘subj ect. 


to. the. qualification that the applicant must: « 

- show that heisnottheproprietorofmorethan. =. 
~ 160acres ofland in the United States,acquired’ 

| under other than the homestead laws.:...... 308 ae 

-.- 40..-The act’ of Tuly 28, 1917, did not. make. - 

| a exception to:the general rule previously: 9. 

' enunciated hy the Department to the effect... 

|. “that the right to‘make an additional home-, =: 
.- stead entry, until exercised, is intangible,and = - . 

| . ‘nothing contained in the act authorizes: acons. et 

* ‘struction thatthe widow,heir, or. devisee ofa. . ~~: | 

|. deceased. soldier entryman acquires: aright: 

|. by reason: of the original-entry to make an. 

- ‘additional éntry of-s tract.of land for which.- 
~ the soldier had not initiated any claim:..:... 


41. Under: the.act.. of. February 20,-1917,'. 


~~ which provides that one qualified tomakean. =. 

additional entry under the preexisting Jaws: 

“may double the quantity in entering land of. 9. 

_ . the character subject to-entry under-the en-.— . 

|. larged homestead act, oneis not precluded — 
ei. from making an. additional entry ofa a tract.of- 


166s, 











ee | Enlarged. : 








the tight to make an additional entry under _ 
_ the enlarged homestead acts to one who has: 











ea 


= | | ae . Pal Se aku o 

7 lend eennsd one-half’ of is atén togathio with. - 2 740. The Department willapply the doctrine: one ae 
~. the area previously. entered exceeds 160 acres, of res adjudicata to.a.caseinvolving a'soldier’s, 3 
if the. excess is but. slight; the tule of approxi-.: | |» additional right under. section, 2306;.Revised: = 7 tae, ik es 

/- So thation is not replicable to such C050..2-..0+ 647 {> Statutes, based: upon a homestead. entry: 


‘See Hownencads 4, 56; -Nationat Forests, 3 7 


re Oil and: Gas Lands, 81; Settlement, 2, 3. 


42. An entry. under section 7 ofthe enlarged es 


homestead act, upon which residence is ree. | 

‘ : quired, is‘an original entry within the. mean-' = 
~.” ing of section 4 of thie stock-raising homestead 
_... act, and one holding such an entry is qualified” | 

_. tomake.an additional entry under the latter _ 


if section for sucb an area of designated land as, 
-. when ‘added to the area-embraced in former . 


. entries, will not exceed 640 acres; ‘and. thefact ‘ 
_ that two.ofits subdivisions are contiguous to 
= the original entry i is immaterial........c...-+ 244 fe 


43. The act.of February 20, 1917, extended. - 


4 obtained. title under. the general provisions of - 


Indian. © a earts e eee ea 
- See Indian, Lands, ue Met 


: Reclamation. me: 


44. een of May 29, 1922, reclarnastion ‘a. 


homesteads; desert. land entries; proofs. by © = 


incapacitated: soldiers; act of : April 7, 1922. 


_ 45: Instructions of July 8, 1922, foamadinn | 
homestead entries; when taxable: eer . 


‘Sécond. i 
See. Homestead, 39. 


“Soldiers. ee = ie 
_ See Homestead, 38, 40: eonsep 
46: Instructions of May 26, “1929, | felating to" 


bee ees and sailors’ homestead rights. Gr oe ae 
Oe cular No. 302, pela cues eae ees ‘ie BOR an, te We 
; oe : Sa ras aes oe pation required. £3.22. 6ceiseseec55 seeiweweeeaveno. 


Pas Soldiers: Additional. 
' See: Homestead, 7 


4. Bhe restoration. of a tract of tpubliclend a 
ee eliminatad frofi a national forest for townsite 
| purposes. does not preclude the making of a~ ©}. 
:,. “ soldiers’ additional entry therefor ‘by an oeeu-* © es Ae 
-. pant whose. right. of occupancy was not’: | 
> - extinguished by the Executive order which uae 
s established: the forest reserve.......22.22005-.278 | 
48. "Phe cancellstion. of an.-original : home sae 
+ stead entry. on.the ground. of invalidity does: 
_/ not'exhaust the entryman’s homestead right, 
- . and such an entry is not, thereforeja sufficient - 
-~- pasis upon which to predicatea soldiers’ addi-'— 


7 tional: right “under : section’..2306;: Revised our 


ar Statutes. eeeeeedeeteestceseeeeesnedecetecee 359: 








which was canceled in accordance-with:.the. 


ian construction of the law then in foree; although .. 7 ' ee 
“Dye subsequent - departmental. rulings: the: ary a ahs inl 
entry would have been allowed.i-2..2..0.0.- 359) 


- 50..The: fact. that an original. homestend: a 
entry upon which.a soldier’s additional Tights: 


. under section 2306, Revised Statutes, isbased, gare 
ey having been canceled upon an. erroneous — 
theory, woul have been’ allowed: in: accord-. - 
-. ance with. subsequent: rulings of the. Depart-. OS aie 
he ment, will not support the. “rule. of property ae. 

| doctrine” in favor:of one claiming underan:. 
- assignment of such TBbte sss seeesesseeccies 381 es 


2 Stock- Raising.” ag 


See ‘Contest, 8; ae 9, 38, 42; li : 


ere Lands, 1; National. Forests, 3° 


‘ble ‘Regulations. of. ‘Sapbember 9: 192 


i stock-raising | homesteads; Circular’ No! om - 


- the homestead law to’less thari one quarter * a amended. (Cireular No. 846)... SELL, 266 ica eh aoe 


e "section of undesignable land, ‘and: ote who) 
. = has acquired title to a, quarter section; certain... 
subdivisions of which are within: a. national. ea & 
 forest-and, therefore, undesignable, while the... | 
. remainder is ofthe character contemplated by. 
» the’ enlarged homestead acts, is entitled toits 
: geen germ oa 263 


62. An application for an additional entry - 


os under the stock-raising homestead act, which: 

- can not be allowed because the lands. applied ee 
_ . for are more than ‘twenty miles distant from). = 
- the original entry,. confers: no right upon the. 

\ applicant to. have it. treated ‘as an application 
|" for. an. original-entry, if his only Temaining ::_ 
", unexhausted homestead right was that of 
making an additional entry: under that act.: 187.6 0 


. Be Sections | 1 and. 3. of the stock-raising — 


ae homestead act-are to be construed so asto. 
| harmonize. with the interpretation given to a 
sections 4 and 5 thereof, as amended. by the. ~ 
| .-act’ of September 29, 1919; and, ‘when:.so Con- - 

_{ strued, ‘itis obvious that. two or more incon-’ - 
(Circulat NO. 880). 2.0 cuce see ceccebnt aes se-, alte ~-tigdous. tracts’ of designated * land within a = 
| .-radius of twenty miles may be included inan~ — 
, » original or an additional entry, but the lands: | 
~ entered must bein areasonably compact form..191. 


54. The purpose of section 8 of the stock- 


erasing homestead . -act was.'to confer. upon:: | 
| those. who occupy their homesteads’ a prefer=" 
|. ence right to: contiguous ‘land, regardless of 
whether patent had or had not issued, andit _ 

- becomes necessary to look. to sections 4 and |: 
of the act: to determine the nature of the occu- 


~ 


85. The terms “existing entry,’” and “orig ; 


Ee “inal entry,” as. usedin section 4 ofthe stock- 
“raising homestead act, mean one andthe = _ 
same‘ thing; that is, an-entry upon which) 
- final.proof has not. been submitted......:...:245 


56. One. asserting. the right to make an orig-. .-- 


inal entry under section 1 of the ‘stock-raising )° A 
. homestead act because qualified tomakean ad-" 
ditional entry under section:2 of. the. Kinkaid’ 
Act -by. reason -of: haying. made’ an. entry. : 
~~ in-the so-called’ Kinkaid territory. prior: to... 
May -29;. 1908, “which: he:still-‘owns and'oe 
. cupies, or: ‘because. qualified to make an. additi- 2-5 0+ 
tional entry under: sections 7 of the enlarged a. BA 
1 homestead acts or under section. 6 of the: aet.. Pee ag oat 
“of March 2. 1889, Tmust show that hei is not oe e 





See , | Page. 
ae piopeetors of miore ethan 160 acres: ‘of land in. 
the United States, acquired under other than. 


- the homestead laws....c.-... 2.0L ecco lee eeee 308° 


BT The. status of. land at the time its desig-".~ 
_ nation under: the: stock-raising « homestead - 
~~ act becomes effective is the test of the. right 

of an applicant. to: make entry thereof under - 


_. that act.and, if, prior to that time, the land. 
-) is found to ‘be within the known geologic - 
~~ structure: of a producing oil field, it is not nag 
“subject. ta any-form of entry... 2... io Gunesna 310. |- 


| raaho. 


- §8. The departmental inigtrnétions of ‘Octo. 


. -ber 6, 1920, directing the rejection of al ap- 
a plications to enter, file upon, or select under 
_ nonmineral land laws, lands which have been” 

or shall be. designated as within the known. 


- geologic structure of a producing oil or gas 


+ field, extend to lands not so designated, but 
which are embraced within a lease granted . _ 
“under the act of Fehruary: 25,. 1920, until dh 


shall be. determined what portion of the sur- ee 
. face will be needed in. carrying. out the terms : 


- of FCC’. ene ee eae ae er oe 2. 812 |: 


59. When. Jand_ is. ‘desiendted * as. of the 


character contemplated by the. stock‘raising ee |) 
ft Indian Lands. 


homestead: act upon a petition. accompanying 


an application tomake entry thereof, theap sf 
re plication assumes, in the absence of an inter- 

- vening: withdrawal, the: status .of. an entry. . a 
oes Repayment, 6; School Land, 5, 8, 9. 


- and the rights of the applicant relate'back to 
‘the date af the filing ofthe application, despite 2 
‘the fact that the act itself precludes’ occu- 


_. pancy of.the.land prior. to the time that the” = 
~ designation becomes effective......-.-0..25./374 


60. The proviso to. section 2 of the Stack 
raising - homestead act. confers: a preference 


tight of entry upon an applicant pursuant. 
. . to. whose, accompanying - petition :the land 
applied for is: designated: as subject to the.. - 


provisions of that act, and the fact. that. the . sf 
allowance of the application is contingent 


. _ upon the designation of the land will not per- 


mit the’initiation of an intervening adverse ~ 


be claim. to defeat the right... tien geesses spat 206, Re 


61. The preference. Tight. accorded by. sec- _ 


oe tion 8 of the stock-raising homestead ’ act to: ; 


_ one asserting through the holding or owner~.-” 
ship .of.contiguous land is defeated by the. 
preference right grantéd to a-petitioner. for’ 


~.. the designation of the land under section 2 of « 
: that act, where the former’s application to ‘ 
make. original entry, although filed prior to: 


_. the latter’s petition, was not and could not 
have been allowed until subsequently there- : 


Wiad sedan ese deieedeee batt ieee eons . 440 | 


62, ne who thas made ¢ an entry for ane: fall 
- area: permitted by. the stock-raising home: 
se stead act is thereafter debarred from making a « 
- timber and stone entry, or any other form of 


oes entry. under ‘the agricultural land laws....... a 


68. AL suspended. application ‘to Make: a. 
stock-raising. homestead: entry for, lands lot .. 


a subject to’ entry at. the’ time. of filing, but 


which becomes: allowable ‘prior erthe piscine” - 
~. of.record of an originalentry by another, - 
-. confers.@ right upon the applicant to'enter . 


‘Improvements. | 7 





“INDEX. 


"Page: as 


the lands sipplied for superior 4 the preference 
right to make an additional stock-raising — 


i -entry: for. adjoining. lands accorded ‘by.-s $e0- Ke, tae: Ba 
tion’8.of the act of December 29, 1916-. 2. sas seh 


64, .One who has made an additional entry, © 
under. section: 5 of the. stock-raising home:-: , 
stead act is not qualified either-to make a 

‘further additional entry under « that. act or 
to enlarge the additional. entry. by amend- ~ 


ment, if he does not own and'reside ugonhis 


original CUULY---seseseteeceenens sense ween een ges 600 7 


_ See Military. Service; 4 5 Preference Right, Zo 


See Homestead, 345. ‘Mineral Lands, 1; “Min- car 
ing Claim, 4 2, 4 New, Medco; 3 School . 
Land, 12. na ars Re ie 


Indemnity. 


See Burden of Proof; 1; "Homestead, ‘15, rn 
Oil and: Gas Lands, 30, 35; Railroad Grané,.1;.. 
"School Land, 5, 7,8, 9%, 10, 4, 12, 13; Selection, : 
tg Settlement, 5, . 


Seo Alaska, 1; Coal Lands, rs Mineral 
2 Lands, Le ‘Navigable Waters, 1;: New Mexico, 
2; Oil and Gas Lands, 2, 4; ‘Railroad Grant, Be: 


~~ 1. Instructions of May 26, 1922, ee 


_ River and Standing Rock Indian lands; pay- 


ments, (Circular No. 829). sos dmc eee So aca 131 
2. Instructions of May-26, 1922, restoration’ 
_to entry: of lands in the south half of the Col- . 


. ville Indian Reservation. eon ek edn de eotete a 134 ° 


3: ‘Instructions. of J une 29, 1922, restoration’ 


: : | to entry of reclassified lands i in the south half 
~ of the Colville Tndian Reservation. Ghreular 


No. 8364). ..:--... vue os Wginen na Genseuds oo nin 156 
4 Instructions of: 7 uly 28, 1922, ‘extension 
of timé for payments; -Crow indian. lands. 
(Circular No. B40) teeta’ Lecnucne eeeuree . 194 
_.5. The title. or ownership ‘of. the: United 
i States in lands within 2 reservation for Indian 
purposes, created by Executive order, not” 


Ps controlled by any: treaty or act of Congress, 
isin no wise affected by the withdrawal, and = 
_*-such lands may -be restored. to the public. 


ae oe 


domain by the: President at any time within a 


| _ his discretion. Pe ie cee eee eo oe S 139. ar 
6: The general leasing act ‘of Pepe 25, ee 


1920, did not, expressly | or ‘by implication, — 
repeal or modify. those provisions.of the act: 


- of February 28, 1891, which relate to the leas- =. 
‘. .ing by- allottees of lands within Indian'reser-.- 
SS PMULOMS os inte dole Site ccna sea teae ea uaue. 139 23° 


7, The provisions of the act of February 28, 


1891, relating to the-leasing by. allottees of | ete 


lands within Indian reservations, were appli- 
cable only to such reservations as those cre-.- 
ated by treaty or. ‘Congressional action, and. 


| prior to the enactment. of the act of February oT ee 
25, 1920,. no authority existed for the leasing ©... 


of lands withdrawn. from. the public domain ©» . 
‘by. Executive order. for the. use ks the Indians. uae. 


and 











8 Nothing: contained § in the terms of the act 


"+, of February 25, 1920; authorizes that:a con-... 
- striction shall. be: given to the term “Indian. | 


| reservations,’ Qs. used in paragraph. 2. of. the | 


departmental: regulations. of March 11, 1920, 


~so-as.to include therein lands merely with-_ 


- drawn ‘by cule order for ‘Indian. pur~ Lele 
: = ie Secretary of thé Interior can: require. ‘the pur- 
' z "chasers; -or their assignees, of lands. aliotted in. ~~ 
: ‘main by. Executive. order for the use of the"); 
‘Indians, are. lands: “owned by the United — 
States,” within the purview of-that term as | 
used in the act of February 25,1920; and: may 
2 ‘beincluded: ‘within. an. oil and. gas prospecting cae 
permit under. section: 13: thereof je wonde tides < aa 


9. Lands: | withdrawn: from. the. public. do-- 


10. : Lands . within. - the. Flathead. Indian’ 


| : ’ ‘Reservation, Montana, classified as. _timiber 
lands pursuant to the’ ‘act: of. ‘April 23; 1904; 


. arespecifically. excepted’ by :section'8 of: that: 


get from: disposition: under. the. mineral land. 
... laws, and nothing contained in other parts: oF 
-. the act or‘in any of the acts of Congress sub- - 
Rae sequently enacted, relating to the disposition — 
~. of lands within -that -reservation, ‘May bein-» =} 
terpreted as. importing a contrary’ intention. ée 166 


11. Restrictions. against. alienation. on. land: 
‘allotted. to. Indians are more'in the. nature of. 


as personal disabilities imposed. on: the. allottee : 
“than. covenants | running with. the. land;: “he 
_ mnatter of personal’ privilege. which Congress’. ; oa ree 
- may enlatge or restrict as:and when it sees fit. 348 { 


12, In the absence. of specific legislation. by: 


oe Congress to the. contrary,’ lands: allotted’ in 4. 
‘severalty. ‘to Indians are. nontaxable’ prior ‘to. * 


the removal ‘of. réstrictions against alienation, . - 


- even, though. the statutory: period: of exemp-: 


tion - originally. provided: for my: biden ex. 


pired 2s ies ee Pca we Ne a tec es ews 348 ie 
__. 18, ‘While Congress maylcagthen ¢ or eer ob 
. the period Of: restrictions. against: alienation «: on 
“as‘and when it'may see fit so.to do, yet the: 1: 
’ ‘exemption’ from: taxation forthe’ prescribed es 

period is a definite: and: fixed’ property. right, =... 
‘which having once vested i in the allottee Con-. - - 


Ket 


men, and mixed. bloods having less than one. 


“ 


half. Indian blood;: ‘and directed. that all lands : - 


from which the: restrictions shall. have: ‘been. =. 
-- removed should be subject to taxation, yet. 
> the homesteads held by the original allottees .. |. 
_. are'not subject to taxation prior tothe expira-  ) 
> tion of the: statutory: period of exemption, and: . 
_ by.the proviso to section 9 of the act'the restric~:.._ 

_ tions are continued during that period as long es 
as the title to such lands remainsin thehands. . | 
- ofthe full-blood Indian heirs of such allottces «348 |} 
: funds, even though unrestricted. prior tO pur: © 
chase, is exempt: from. taxation until the ter- ~ . 
in mination of the trust period « - Ft eRe oad 2-44: eS gerne 


“15: The. lands: in that ‘portion. of. the: Fort: 


: a “Berthold 1 Indian Reservation, North Dakota, - | 
_. which. was: opened, to disposition by the act oe 
of June 1, 1910, are neither public lands nor.” | 


‘ eeded Tndian mands, b but are coer owned. : 





deposits: therein would not, except .by- virtue oa 


of the. provisions: of section.:2 of the:act of ~ ; a Sen 
August 3, 1914, have been disposable under: 


the general coal and laws or, the teasing: act, Of. 


February 25, 1920.0...2.. 5.0 eSeece tee eee e te eee 


“16... There is no authority: whereunder the 


severalty. to Indians.on the Wind: River Res-.. 


~_ ervation, Wyoming, to whom patents in MOGeay5,.¢0 se aes 

_ ‘had. previously. been issued; to contribute: 

toward. defraying the construction costs ofthe: = = 

_. irrigation system upon that reservation:..... 370 

eee ie Section.16 of the act: of June 4, 1920, ale... Pte 

; |» though purporting to bea. grant: in, praesenti. Sas 
"|. ofcertain lands within the Crow Indian Reser-.... | 

| - vation to. the: State of Montana, for school. pur-. ea 

. "poses, is not to‘be construed asa denial ofthe. ~ 

es right of those Indians in certain specific classes .- 
ae designated by the act to select, such lands for. ” 
com allotments:: seb Ue cuban ve aecters uy umang etiam es - 376. 


18, The doctrine chat: poneraclondll Jegisias ave 


3 tion pertaining - ‘to relations between the In- pte 
_ dians and third parties, including. the States; 
is to be: construed:i in favor of the. Indians has Baca ie 


been so frequently. announced. by the courts oe 


oe that it has-practically become a.maxim:..... |) ee 


-19, The act of March 3, 1901, which author- 2%. s 


izes condemnation: for public. purposes .-pur- 


stant: to. State or Territorial laws of lands allot- 


ted in severalty. to Indians did not, either ex- 
4. pressly or by implication, repeal.any prior 
¥ act, nor. was it repealed by subsequent acts-of 
Congress relating. to the. acquisition of, rights 

_ Of way-across. Indian lands:. that act and the 
1:° various Federal rights. of way statutes are to 
“pe. be construed: conjointly or, if need ee inde- : 

ae ee pendently of each’ other.s...-.20. So eet aGaaks 396 
o*: 20,. The term “public: arpose,” as used. in Z 

~ the act of March 3 


, 1901, is: to be construed to. 


Mean any purpose which would be deemed:a.- 
- public purpose.under the laws ofthe'State or | 
‘|. ‘Territory: within. which the allotted Indian. 
gress can not thereafter alter or take-away... B48 Pe lands. are sought to be condemned: .-.... 2.24 397 
14, While sections'1 and 4 of the-act of May. .|> 
“27, 1908, which provided forthe allotment.of | allotted to Indians with restrictions against. 
"lands. to the Five:Civilized. Tribes, removed. « - 
- -allrestrictions from alllands, ‘includinghome- : 


". steads, allotted to intermarried whites, freed- 


21, The proceeds derived from sales of lands. 


ir _incumbrance: and. alienation are impressed 8 
with a trust to the same extent as were the, 
lands bolore the stlec 2.22.00 ..75300.48-. ‘ia = 


22, Lands. purchased. with Indian trust 


1 ee funds continue tobe impressed with the trust 

as originally declared, irrespective of. whether oa 
~ ‘the purchased property was previously re- mi ae 
- stricted or unrestricted, and the Secretary of: aa Se 
. the Intcrior is clothed with full authority to. 
~ determine the descent: thereof.to the same 
” extent as ho is with respect to the original . ee 
_. property from. the sale of which the purchase ae 


funds were derived... 2.2 0002.2 ee. eee ee ek Alt 
23. Property panehnsed 4 with Indian trust 


24. While the first proviso i section 26 of - 


: tho act, a idee une 30, 1919, declares that all i rights 








mae . _ page 2 : | : . ae - 
by: -the ‘dtang,- and - anasgneriiy? ane. ‘coal. es 


ie an ot, Pager 1 — 
| “tinder a ‘mining y claim: within, an: Indian res... E 
~“ervation shall: be’ forfeited if ‘the preference: -).. | 


right ‘accorded thereby to the locator is not. 

exercised within one year from the daté.of . ”. 
oa location, yet such forfeiture does not, in the ee 
. absence of an intervening adverse claim. pre 
clude : the-locator from relocating. -the.same.-. :]. ie 
. ground, but in such: event his tights” under ee 
- the act will commence with the date of the °° 

.. new-location, and will be subject to.compli-- - 
-.- aneo with all the terms, conditions, and regu-- | 
Yaak lations governing the original location... ...- 


420 
_ 25, Valid: discovery. of.a mineral deposit, ~~ - 


being one of the essential.elements ofa mining’ 


_. Claim, is‘also a prerequisite to the granting of. 
>» a lease based: ona mining claim pursuant to. 
> ~ -- section 26 ofthe act:of June 30, 1919, as amend. 

ed by the act of March’3, 1921, which relates - 

to the leasing of specified deposits of minerals. _ 

in unallotted Jands. within’ Indian reserva- -. 

 tios in’ certain States that were withheld. |. 

. from disposition. under: the. mining Jews: ofthe - 

‘Umited. statessooo. cto ASS cts ee 

26, The requirement i in ‘section: 26 of the act: ies 

~ of June 30, 1919, that a. copy-of the location. 

-- . notice must be filed as specified therein'within: 
60: days after.location of a mining claim’ for. 


mineral deposits in an- Indian: reservation, .. 


location beeedc ce gs te eye ce ee oe es wine ewes eee 


a Inasmuch. as an ‘official: survey of a. min: ° 
~~ ing claim located within an Indian. reserva-' 
- tion is not required: prior to. application: fora. - 


-Jease based. thereon under the. act of-June 30, : rf 
‘ ing the. register, upon:the filing of'a-minera] _ 


fe application, to publish - notice thereof in. a 2s. 
; eWspaper to. be by him designated as pub- 


See Homestead, 36, 37. 


See Table of, pees XX and xT. 


a Intervention. © eae 


See School Land, 13. = 


cy urisdiction. . 


can not be waived, and if'the-locator fails to a 
comply strictly therewith he forfeits allright 

to be preferred in: ‘the award oe a aoe there- o 
421 
es Uy. Administrative officers, being without oe 

authority to alter or'amend existing law or to 

_ waive the ‘specific requirement of a statute, 

_ can'not waive that requirement in section 26 
“+ ofthe act of June 30, 1919: which provides. that ‘|: 
#,.° Qi applicant for 4 lease based’ upon 4. mining. .~ a ae 

~ claim’ on. Indian Jands shall file. application ~ 
- therefor : within one ) ear from the « date. of" 


~~ 1919, delay on the part’ of. administrative offi. 
_cers:in- causing a survey to be imade, or in. 
- furnishing: blank forms of lease, can ‘not. be“. |! 
pleaded as a: ‘ground for failure on the.part-of.. © |. 

" ‘the applicant. to comply with the plain Te... 
exe inert) of hae Statute. ..-..cee-3: oes wee 425 © 


Q oboe, and Circulars. } ~ . ee 


See Contest, 6; ‘Equitable Adjudication, 3, 5; oe 


i | Hearing, 2; Land. Department, 2; Oil.and Gas. ee 
Lands, 22, 39; tle ig 3; Private Cae de: ees | 


7 Kinkaid Acts’ 


ce Homestead, % 8 38, 56, a oo. 


‘Laches. | - 


‘Seo. Homéstead, 28; “Mining Claim, iy Rail 


“road Gront, 5; + School Land, 12; accra 6. | Ss eee 

Lake. Pe oe eee 
See Claims, 4 3 ; ga Waters, 1; Su : : 

2 ty, 1 ; - ; 


‘Land Departnient. 


Page : | 


“See Approximation, 2; Desert Land; 8; Ryu: 


table Adjudication, 5;: Hearing, 1, 2; ‘Homestead, |... | 
.| 23; Liew. Selection, 2; Oil and Gas. Lands, 225 of 
- Mining - Claim, 8; Supervisory Authority, 1. 


1. The. Department will take. cognizance of | 


reas only the legal. sufficiency of, the: adjudication — a 
| of decisions brought before itforreview,andit  — 
| will not concern itself with the technical:per-._ 
oe ae fection of decisions. rendered. by the Commis- 

_ sioner ‘of the General. Land: Office which: do. . ~ 
1 not. expressly. ‘contain the: findings: involved . | ; 
_. in the.issues, but: from.the. contents. of. which naee 


421 ye * such: findings are: to be implied. one e nse nese 250. a 


2. The Land. Department: has jurisdiction a 


; ‘over the publiclands to: afford justice toclaim- — . 
“ants: and. to protect: equities and it may ‘award -— 
eas preference right upon a ground other than ~ 
that of physical. occupancy, unless the claim. 
is asserted under a law requiring settlement. , 
; 3: Rule. 51;-Rules ‘of: Practice, : which de-'-- ~ 
. -Clares that decisions of the local officers:shall, ° 
| with certain ‘stated exceptions, become final. « 
+. upon failure. of any party to-appeal, did not | 
~ change the long-established principie that the 
ae Commissioner. of the. General Land, Office is. 
yd: Snot precluded, in the absence ‘of an appeal, 
_|~ from reviewing the:decisions of those officers © 
“and taking such action as the interests of the - 
fet Government require;. nor did paragraph 13 of 
* the instructions of February -26, 1916, making - 
‘ the. Rules’ of: Practice applicable - to. -appeals. : 
‘|: . thereunder, modify the. Commissioner’s Pen: 
ers and duties in that respect - SO re ese 94 


4. Section. 2325, Revised. Statutes, and the ©. 


is departmental. regulations thereunder , Tequir- ae , 


lished nearest to the Jand;-confers upon:that” Re 


Officer: discretionary: authority in making the - dee 
‘designation, and an abuse. of that authority. ~ 


will ‘not be imputed. where. he,: through: the ©. : 


‘Lease. - ei noite Bae tab 
- See Coal Lands oil and 2 Gas Lands: Alda oa 
~ 23: Coal: Lands, 3, 5; Indian: Lands, 6, 7, 25;'26; oa 
ae sf Officers, 1; Oil and Gas Lands, 1, -2,.4; 5; 6, 


; “exercise. of his judgment, designates a news-- 

{paper of general circulation which, although. ~ 
as not published. geographically nearest the land, eee 
~ is; by the accessibility, by usually traveled. 
- routes, ofits place of publication, competent" 


: e ts aes epuene Notices. ssveneceeeesenn-s BIG pres one 


ae 8,9, 10,22, 32, soos Oregon: and California o ¢ ee oS 
ee - Railroad: Lands, ip Saline’ Lond, 3 Sica oe eae 
‘ ne Land, 13. ” ; vera a 
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“Tew Selection. hoi net eee eae 
See. A pprotimation, ree 2. Purchaser, 1; 
Railroad: Grant, 1,8; Selection, 2; 3;.4, B.. 
LA lieu sélection of land. approximately: 
an twice the area of the tract: tendered as: base. 
“..» does not. fulfill the requirement contained in’ 
_ the act of April 21, 1904, that the selected and 








2. The Land: Department * may. permit: the . 


-_ plemental to.an insufficient base upon which © 


__ lien selection is predicated ...+.-+-a:eesss-0 rez | eet 
ei oy Oe Pee a ea : 28; Mineral Lands, i oil and Gas * Lands, 27 ve Gs 
~ 28, 29, 32; Selection, i. a 


Marriage. | eee 
- See. Citizenship, 3 1; Homesten, 10, 4; Ro. 
~ lamation, 1. ae a ie 


| = “Maitary Service. oe 


Sea Application, de “ Chippewo. ‘Tania 1 a mee ee 


Citizenship, 2; Contest, 7, 11,.12; Homestead; ~~ - 


M4, 8, I, 22, 84, 44, 46, 51; Indian ‘Lands, 2; 3; | 
r aig we Oregon. and’ California ‘Railroad - Lands, a - b- 


ee Preference Right, 2; Soldiers and Sailors, 1 


pos 1. Instructions. of. -May-I,. 1922, preference oS 
gol «nights accorded to. discharged soldiers, sailors,’ | 


hs, andmmarines, act of January 21,1922; Cir-- 


blll ee ee 0 


I... ‘proof under section 2305, Revised: Statutes, < |. 
os +.” = by &-member of the Naval. Reserve Force.or. | 
"<.°. of the Federalized National Guard, who'was) 

cede ~ galled into active service during the Mexican ~~ 


' ery oe border operations or, during, the war with Ger-. - 
| 


cae ae . Inany, terminates upon ‘the date -of his. dis::. - 


‘charge, and not: upon the. date that he was pe 


ordered to inactive duty... 2.202.220. Sls << 402 |. 
8, The act of July 28, 1927, ‘makes military 7 

or naval’ Service: ‘during time. of war by one. 
= who had previously. made a homestead: entry: as 
equivalent. to the establishment and main-. ~— 


tenance of. residence for the period. thereof, and- | 


~ where such, entryman, upon. his: ‘discharge, me 


a lawfully obtains: cleave of: ‘absence, . an. appli- 


. -eation to. contest on the ground ‘of-abandon- ca 


- “Inent will not be entertained until after. the.: - 


~ Japse of six months. from’ “the expiration, of.” “4. 
cn @ SUCH Teavels cat ee wll Bla fe 
<4, ‘The act of March 1, 1921, which smiendad oS 
. seetion 2294, Revised Statutes, by permitting. 
ee - incapacitated discharged soldiers, sailors, and. ~ 
marines of the United States who ‘derved an | 
“during the war with Germany. to submit “| 
- proofs upon homestead entries inttiated ‘by ic ee 
‘them’: prior. to. November. 11; 1918,’ outside of aes 
thé land. district or county in: -which: the lands. ee ae 





<. are located, did not. contemplate: making. any ° 


ae : f : with reference: to the execution of initial ap- a 


MLL Site. eo a aes : : | ee : F on 
See: Minera Landa. Bh ene ite ate 





_ the relinquished lands-must be:“as nearly-as 4 
practicable: equal in. avon Pelee 5k 161— 


_eular ‘No. 678, _ Paper Sed _Cireular, No. os 


2, ‘The. pated. ‘of. service: OE. ‘which credit a ; 
- may be claimed: upon the submission of final’.....-]...7 


ae relaxation. ‘of : the: -previously existing «law: es : 


plications: to male entry. = . soe secon. « . ri werete ae 620: 


TOW Bissisjesndeqedidbascddicesocaas 





Railroad Grant, 2; Railroad Land, 2, 3, 4;°| ee 


; 685 
ree 2 “Page. 
Mille hae! Lands. ese eee 
| "See Railroad Grant, 3. Bi sn, tae Ve 
‘Mineral Tands. © rt ws oe aoe 
‘See Homestead, 28; Indian ‘Lands, 6 7 , 10; iO; gre 3 


Saline Land, 1, 2, 3, 45 School Land, 10, 13; ao: 


i? Selection, oe . a 
rae General ‘mining eireular of “April is a 
ee he 1922, (Cireular: No. es 
tender of any: applicable, scrip or right as sup: =: — | Mining Claim. 


on) eee 


‘See Evidence;. i; ‘Indian Landi, 24, 25, 26, 27, on 


1, The special act of August 1, ‘1912, which ms 


. | made ‘the: ‘Tequirements with respect to’an- 
|. nual assessment. work upon placer. mining. 
claims in <Alaska. more ‘stringent than.there-. = 
tofore, did not abridge -the. self-executing i TENG Ls a 
” forfeiture penaltyimposed-by theact ofMarch 
|. 2,.1907, for failure to perform. the réquired 30) 22000 2 
_ assessment work, and the-Tule which pre= 92° 0s oe 
__ Yailed under the latter act that an ownerin. 
default can not save his claim by the resump- ae od 
tion of work prior toa relocation is applicable; 
| regardless of whether the. original peeion: 
= -was madé.after or before August 1, 1912: 
Joo :2.:Dhe general act of August 24, 1921, high" ae 
12 amended: section ‘2-0f the act of January ee ee 
-1880, ‘by changing the period for the per-'- | 


formance: of - annual: assessment ‘work.:from © 


the. calendar to the fiscal. year, is applicable 
.- to placer: mining claims in Alaska, but it. did. : 
» not. abrogate: the requirements: of the. act of 
. August 1, 1912, as'to the annual. work: that: 
~“must..be. performed during the pea of lo- ae 
» 432 


“3 Mining: locations: made i ‘individuals = 


eeae Ce ee 


who are stockholders in a corporation, em-) 
-;. bracing lands desired by the latter, with an 
- understanding that the locators: would quit- 
~~ elaim.-to the corporation, which they there- . 
|... after.did,-must. be, held to have. been made. * 
“not i in the interest of the individual: ‘locators, : 
| “but for the'sole. use and benefit “of the: cor. 

~ poration’: and. under: such conditions the cor- 2° 
5 es poration: can not include in: a’ single location oe 


= -an area exceeding twenty.acres. 2 HOB OE 


cae “Large expenditures * upon-mining nee c 


t 


invalid.. Mica ee ie ee CI ee ee . 
eyes. ‘White. a ae is Sending t petwoun-¢ an. ee ae 8 
é ~piteant: for. a.mineral patent:.and an adverse... - 
claimant, the-Land Department is. precluded toe hee, 
tA by section 2326, Revised Statutes; as amended”. a 
* py the act-of March 3, 1881, from: entertaining’. 
a contest by a third party, alleging discovery; 9 > 
fe against either - of the. parties litigant ‘on ‘the Pens 
- “ground that’ both. had failed: to. comply with. . ae 

_} some. essential» requirement’. -of ' the: mining: . eT. oP 7S 
, fas iz wae 











Side: on behalf.of‘@.corporation asserting the. = 
right to receive patent therefor, although) 2) 
- evidencing a lack of bad. faith, can not'serve:) 90.) 
“tO: ‘validate: locations which: are otherwise: rs, 
508 |. 














en. 
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6. Proof fa a ‘proper proceeding: ‘of the in- 
- clusion within the limits: of a-lode mining 
claim, made in good. faith: and. based upon a - 
sufficient . discovery, ‘of an area comprising: 
part. of an odd-numbered section ‘ ‘within the 


| primary limits of a railroad grant, ‘establishes _ oa 
prima facie or presumptively’ the mineral . 


character of such area, and unless that pre- 


a ‘sumption. be overcome: by satisfactory | evi- 

-. dence that the’ area in conflict is not mineral 
in character it must be held to be excepted x 

from the operation 4 of the grant : © fommnmtanaee eee ~. 588 | 


7, ‘Where a senior locator: of a lode mining i 


claim, through. lack of diligence: or vigilance, ae 
or from any: other: cause, fails timely to file an: 

adverse claim. against. an application . for ~ an be 
- Patent made’ by a conflicting junior ‘locator, © .|: 

- the former will not be permitted to urge as ne ae 

“valid objection to'the issuance of a patent: to. 

i te? the latter that the only. discovery onthe claim — 
or is that made byt the senior Locator... -++.+-s. 629. 


ae ‘Minnesota, oe 


. See Chippewa Lands, 1; ‘Raitroad ¢ Grant, 3. 


a Minor. ‘ 


See Homesteid, 34s: | 


fe Missouri. 


See Scrip, 1. ees : 


“Montana. oe eee 
‘See Homestead, 6, 27; Indian ‘tande, 4,17, 18) 
: Military Servlce,. 1; Piglerence: Right, 1; ‘Sedge 
tion, 10. 


“1. Gastactions: of April 23, ‘1993, esac 


of. public: lands in- Montana for privately. . 
~~. -owned: lands in. the’ Glacier National Park... 
(Circular No. Ls Sees pate dinneaysaeasssunes 536 


‘Mortgage. ios 


See: Homestead, 27; Indian Ls, 2 21. 


National Forests. aR ee ce 
See Forest: Liew Selection, 1; “Homestead, 4, i fol 


43, 47; Mineral Lands, ae 


2. Instructions of February 1 17;: "1993, Mal 


ae -heuir National . Forest, Oregon; exchange. of. ee Le 
lands and: timber; 2 act of March 8, 1922... Cire OE: 
“cular NO: 873) os ese cet wse nen ee tecewete te. 4480) 
boat ea Instructions of. March. 30,. "1923, designs. wart 
s, tion: under: the -enlarged . and « stock- -raising ca 
__ homestead acts of national forest lands, act of ~ . |» 
co March -4,:1923.: (Circular No. ee ms De 
oe 4, Instructions of: April 9,: 1923, exchange of. 
_.° privately owned lands in Lincoln National 
'. "> Forest. for: public lands: elsewhere: in Otero 5 abe 
County, New Mexico. (Circular, No. 888).....529 |. 


5.: ‘Instructions of July. 11, 1923, exchange of. 


, me - privately.-owned. lands*in Rainier’ National 
See Forest for. upc lands, cEewies in 1 State oes. 


ae Lands. is. 





See Indian. Lands, 2, 28. af: 
Naval Service. oa 
See: Mi litary Serdice. . - athe, 


| | Navigable Mies ee = ~ oe ee 


1. Sovereign rights have : never r been: recog: 
~ nized by the United States as being vested in| i 


. the Indian tribes, and, the fact that lands wera 


/ within an. Indian reservation at the date of - 
the admission of a: State into: the Union does: 


. not prevent. the title to the beds: of the navi-. 
gable waters within the boundaries of the ~ ? 


reservation from vesting i in the State by vir- 


iesigeed | 


-. tue of its sovereignty . a seseviscceus seseecsenene, 452 . a 


“See. Kinkaid Act. ae te aoe 


: N evada. . 


See Reclamation, 1 os Sale 


| New Mexico. ae 


“See: Military Service, al ‘Nationat Forests, 4 2. 


Oil and Gas Lands, 14; Preference Right, te 


1. Instructions of September 13, 1922, ae 


a holding claims in New. Mexico, act of June 15, - 
. 1922. (Circular. No. 849).0- 225 wtese: pi ayo g 


2: ‘Instructions. ‘of. September. 19, "1923, ex: © 


| North: Dakota: 


ana ‘change of lands-in San‘ Juan, McKinley, and as 
_. Valencia’ Counties, New Mexico, act of March: — 


3, 1921... (Circular No, 850)...2%.++4 ee ere a 


See Indian Lands, 15; Mivitory, Serie, 1, 


| Preference Right, 1 


. Notice. nice sete 
* Seo Contest, a5 8: Forest ‘Ties Selection, 1; ee 


“Homestead, 1, 3, 4, 6, 44, 46; Indian Lands, 1, | 


| 2, 4, 26; ‘Loud Department, 4; Mineral Lands, ie. . 
4; Montana, 1; National Forests, 1; New ‘Mer 
ico,1; Oil and Gas Lands, 18, 19,23, 24, 25; 


“1, Instructions. of October 28, 1922, ‘cotisolt: ee a Selection, 6; Soldiers and Sailors, rly Ti Be imber and A hen 


- ‘dation of national forests; exchange of: Jands © aa | 
and timber; act: of March. 20, 1922... (Circular 7 
& INO. 808) sescvssesatlerseusctisevetens/sevees ae ay 


Stone, 1 oy a oe 


| Occupaney.° 
“See Desert Land, 5 Honieitead, 29, 38, 41, 54, a 


59; Land Department, 2; New. -Merico, 1; ‘OH 


and Gas Lands, 32; :Purchaser, 1; haatanidel Gy Le 


Settlement, 4, 


0 fficers. - oe me 


See. Contest, 1; ieaspndl: Ly Final Proof, 1, 3; % 


4; Indian Lands, 27, 28; Land Department, 3, y re 
1. Instructions of June 21, 1922, officers and a8 


employees of General. Land Office; circular of . - 


" May: 12,1906; amended... (Circular No: 836). .: 
PDE The. hours for-the transaction: of:officiak: ~ 
- business by United States land offices. ae 

“from 9.00.a. m. to 4.30 p. m.; and.all such: ui, — | 


ness ‘should. be transacted at the proper local’. 


152). 


land office and danse office. hours OMY seis, 3826 a o x ce, 


eo ieeeh ooo es wn wo ee, 











Pee 


“3 The aoa a of. captain: ‘in: the ‘Officers’ 


: : Reserve Corps.is'a place of trust and an office...’- 


Or any, ofits poicgr ecu: pee 


oil and Gas Lands. 


’ within. the purview of-sections 109-and 113 of...” 

. the Federal -Perial Code, and: such. officer is,’ 

: ., therefore, precluded from. practicing . for: era Boe 

ae muneration before the. Interior Department as : 

-§00 |. 

As not: the date of the granting, of the. lease, de-. — 
: termines the time: from, which the annual. 


‘Leasing. Act of February: 2%, 1920.—Gener. = 


| ally. 


See. Bode. of ets 4 Contest, A, 5 6; 7 ? a 
z Homestead, 7, 12,18, 14, 15, 26, 27,. 30, 31, 32, a 


33, 57, 58; Indian: Lands, 6,7, 8 93 Officers; 1 


- Repayment, 283; 8. Se Relinquishment, i, 2 - - 


“” School: Land, 10, 11. 12; Selection, ie Timber 


Trespass, 1 


ae Laster of May’ 5 1922, yelating ‘to 


| applications for. leases by. oil and ; gas prospect- - 


ing permitees. under section 14, act, ot Febru- sad 
(Circular No. 823). Stat ene eee 


oe ary 25, 1920... 
2. Instructions. of Februaty 5, 1923, oil. and - 


— | permits and leases for landsi in Executive ie vf : 
431° 
- 8, Instructions of. February 24, 1923, cehina: ae 
wes dae prepaid rentals on oil and gas lands; rule 4 et 
459° 
4: Proceeds from. the: rents and royalties de- .-: 


> order Indian reservations. .:.....'....0..----- . 


; - circular No, 795,. modified: :: (Circular No. 874) 


poe rived: through leases made pursuant to the act, 


-. of February 25, 1920, of lands within: Indian oa 
reservations: “created » by Executive, order, _. \ 
should be deposited. in ‘the ‘United. States. : RE 
. Tréasury and held'in a ‘special fund to await = ay 
“such Aspasition’ as” | Voters may: see fit + te de 
139 
| 5, Wherea permittee upon the discovery of 3 
oil or gas is awarded a. five percentleaseanda 


sliding scale lease under the act of February. . - 


a “original lessee... 22... Ofte Rot Sete Oe ad | 


~-.' 25,1929, ‘the drilling: regulations:set forth in 

" subdivision (b) of section 2 of the lease. must.” : :. 
be complied: with as to both tracts,. and. if the. 
lessée ¢ assigns one of his leases the: assignee: be. - 
comes obligated: to. the: same. extent. as ‘the ae 


us | 


6: “Where a permaiites n upon ‘the dideavery of. 


: oil or gas is awarded a five-percentleaseanda — | 
‘sliding scale: lease and subsequently assigns 


 oneof hisleases, his failure tocomply with the - 


we drilling regulations - «under the. lease: retained .e | 


_ by him does not impair. the tights of the: sub- 
~ lessee under the: assigned lease... ane iets 


ol 


7, Where.a permit. is assigned prior to thé 
discovery. of.oil or gas, the assignee becomes — 


_ .subrogated to all of the. rights ofthe original . 
permittee, and obligations ‘with: respect:.to. 


. drilling under any lease.or leases subsequently 


ei “ awarded are assumed to the same extent | as if. 
eae discovery had been: made prior. to: the eae 


rte Bo Where permit. rights. are ree to sev a 
ae eralindividuals as to separate. tracts and upon... . 
Se discovery of oil or gas a separatelease i isaward- ~~. |. 
-> ~) ed: for each specific tract, the assignees | assume = 
. separate and distinct undertakings that obli- 
gate them. to comply: with the drilting require-: 


merits With teepedttg onbh traGts.s..<7ce0n-e; = 


cy 


= ‘ = 








s. os oe a 





shee eS 2 ege 


9. While tis drilling requirem ents under Om. is 
oi and.gas lease can not.be waived, yet where: - : 
the enforcement of the obligation to proceed to. © 
drilling appears to the Secretary of the Interior - 


riay grant a suspension of the requirement. : 


_ to be-inequitable in any. particular. case, pe ’ - ae 


-10. The date of the filing of the application, ~ 


rental begins to accrue, where.an ‘oiland gas. = 


lease is granted pursuant to the act of Febru- - in ro 
| ary: 25, 1920, to an. applicant who, from ander 
-. after the filing of an application therefor, has”. - 


“had. uninterrupted; exclusive possession and: 


: use of the premises . perc ee ee. 


_ Prospecting Permits. 


See. Homestead, 18, 1 Oil and Gas Lands, as, 


"556, 7, 8) 38, 36; 37, 42, 


“11. Prior tothe anpeittion. by the Commis- 7 
-sioner of the.General Land -Office of an out-.. 
_ Standing: oil and gas prospecting permit and .. 
--notation thereof upon. the records of the local. . 
- land office, no other. person will be permitted. 4 
; togainany right. to apermitforthesameclass 
“of deposits: ‘by the: filing. of an. application,’ or: 
by the posting ofa notice of intention to apply. ee 
- forsucha permit. WA Lida wocsivede we Uda tare ; 

12, The provision. contained 1 in: nsectinn 2. a ane 
.. the act of May. 14, 1880, as amended by the: act: 
~ of: July 26, 1892, ‘which. grants. a. ‘preference: a 
right of entry to a successful. contestant, MBS oe on5' 
no application. to contests against permits to - 

_ prospect for oiland gas issued. pursuant to the 
act of ‘February 25, 1923, nor.does the leasing- 
act itself confer any such Tight as a. reward for 
-. the. procuring of the: cancellation Of. pane 
Through contest... .. wn iecie rb eteeeie «eee cus a 


171. 


13-4 permit. to prospect for ail and gas: is: | a 
e aea pursuant. to the act of. February 25, 1920, 5 Te 
. has a ségregative effect until canceled and Noe 


| 1 --.. tation. of the cancellation made on the records : ae 


- of the local.land office, and no special or pre- 


. ferred right to appropriate: the. deposits COV-. 


ered by.it-can be acquired under an applica: . 


“tion which is accompanied. by a Drotest that 


- ultimately results i inits. cancellation. anda as ade 


145 ‘Noncompliance by. 2 permittee ‘with the 


terms of an oiland gas prospecting permit, does ; 


~~ not make the lands. embraced therein “unre-- : 


served, umappropriated?” public lands within... age 


‘the meaning of those terms as they. are: used i in | 


ee 


section 11 of the act of June 20, 1910, which Gos ae 
“specified the character ‘of lands that. may ‘be >) 


"Alaska: te, SR 
“16. ‘Regulations of aieast: 12, 1922, ‘oil and 
gas “permits and .leases-in ‘Alaa. (Circular 
- No. Saat ae aie oe 
“Section 18 Permits. °° 


° “selected under that act by. the State of New ee 
. oe Mexico . « Hoe - - .- oecenns = awcee tenses rrr te 


16. Instructions of J anuary 16; 1922, “elit: ls 
“ing to oil-and: gas permits under section 13, 


act of. February 25, 1920; extension. of time for’. ae 


beginning eas ‘(citeolar. fe 801: oe ay 























“INDEX, 


a Page. 


17. Tastractions of January 1 12, 1923; ‘oil and - 


a tis gas permits under section 18, act of ‘February ~ 
- ” 25, 1920; extension of time for beginning drill- - 


ing. | 
ic ors, ES, Rights’ to an oil and ” gas. prospecting. _ “ely 
a: permit do not attach prior to the filing of an» 
ca application * in the form and manner pre- 

- -geribed by the act. of February 25, 1920, and: on 
the departmental regulations issued there- 2 
°. under, and the mere. posting of’anotice of 
~ intention to apply for a permitis not sufficient. fas 


(Circular No. 801, amended)... -. 22.254. 


"to defeat thé provision of section 13 of the‘act, 


- which limits: its operation to land thatis‘‘not: . 
ot within any known geological structure of a 
producing oil.or gas field’: 22... 2. 2. .eceleee ‘ 


19. The preference right. accorded : by Sec-. 


* tion 13 of: the act of February 25, 1920, in the. 


3 : award of an. oil and. gas prospecting. permit to a 
. @né who! ‘has. properly monumented -and: 


~~ gions of fhe act.must be:denied if the termis of 
. the act/ with respect thereto are not strictly 
complied La Clee cmp Ai OE es Gaiee oe 
4 as: Sneent in. 
ae section. 13 ‘of the act of ‘February 25,1920, - 
(es tobe construed ‘as-clothing the: Secretary of . 5 
~-the,Interior- with discretionary authorityin «| 

.. the granting. of oil and gas pees) under that a 
Sections <..-. Beco uat oa abe os eet coe as 2.625. [- 
 / 21, Phe decrstary: of ‘the Titerior ‘has dis. eens 
=o pores authority tinder ‘section 13 of. thes jj 
‘act of February 25,1920, to deny an applica- =: 

_ tion for an oil and gas prospecting permit em-. 


i ith- 2 
: bracing lands. within a reclamation: wi one at. the date of the enactment of the leasing Ye ee 


in good: faith fulfilled all of the requirements eae & . 
“under then existing laws necessary: to valid ~ 


“<< drawal; which, though owned by the United ce pe 
States, - have. ‘been ‘dedicated - to purposés 


posted 1 


20. The word “aithorized’? 


otice in. accordance with the: provi- - "| 


. - authorized. by law, if the permit may not be | 


a the purpose to which dedicated.-...2......2- 


a ae N either the leasing. act-of. ‘February 25, ep 
a 1920, “the departmental regulations. issued 

thereunder, nor the terms of leases. granted i 

; pursuant thereto, confer wpon or reserve to. 

- the Land Department, after the delivery.and 

“= aeceptance of an oil and gas lease, any juris- :-}. 

+ diction to-determine what disposition. shall. 

be made of proceeds derived from oil and gas 


. gfarited except at the risk of serious impair- Ee 
"ment orperhaps complete loss of their usé for. -  ) 


yt development operations: on leased lands and | ; 
remaining in the hands of lessees after the 


_ payment | of the. royalty due the. United 7 
| ce 634 | 


__ conflicting: claims;‘‘suchi application consti-. 
tutes a-bar to the amendnient: of: subsisting © 
“permit applications,- although based’ upon 

location notices. posted upon. the land, if . 


93: “Where an application for a perniit under fe 


an . section 18 of the act. of February. 25,°1920,.is- . rae 
filed in- good faith for lands shown ‘by: the: 


records: -of the local land. office to be free: from. 


a4 _.there was 10, apparent, error in. 1 those applica- 


aoe: ‘tions when filed ."...... iti unt aeaice cuakenes 655. 
'. “94, A lotation: notice, rota’ a as preseribed. ar 


| ‘ g “by section. 13 of the.act of: February 25,1920, 
~ has a: segregative effect. for. a period of. thirty 








patinte: is filed the Seplicstioa becomes: the ae ia 
ov notice. to ‘all- applicants that: the land .de- . 
| scribed therein’ is adversely claimed and ‘can 
not: be ‘amended after the expiration of the - 
ts thirty-day. period. to conform to the descrip-* 
tion | ‘posted, in , the presence af a bona ‘fide -: 

“intervening claim......+..2..----eeee2ee003+ 
25. N either the act. of February 25,. 1920, 
nor the. departmental “regulations” issued - 
pursuant thereto make distinction between 
e surveyed | and unsutveyed . Jands as to pref-.. 
erence rights initiated under section 13° of — 
| the act by the. posting of location: notices, 
except. that greater particularity is ‘required 
| in the descriptions of lands of the latter class... 


aa Section 14 Permits and’ Leases. 3 Ae, eae 
5. 26. The provisions . of section 14 of the leas: Se 
ing act, which must be construed with refer- . 
“ence to the granting of oil and gas prospecting. tes 
a permits under section 13° of that act, contem- - 
plate that the location of: lands embraced’ Ba 
|” within a permit. shall bein genéral conformity. ~~ 
| > with-the system of public land surveys. oe win 


a 40 - 
~ Seetion 19 Permits. eae 


27. Section, 19-of the act of ‘Febraary 35, is a a 
1920, does not contemplate that an applicant 
for. a prospecting permit. . thereunder. MUSE. 22.0 oe 


+ have complied with. the conditions imposed. a 


"by: the first’ “proviso, to section 2. of the act of: me 


June 25,.1910, but: an oil placer. location isto". 3. 


locations except those. relating. to the prose- . 
” ution of work leading to. discovery .2..-..2..° 
28, Itis not necessary: that the expenditures : 
“reliéd upon: by a placer: mining claimantasa —. 


- be. ‘deemed valid within the purview: of the : oa 
-former. section if: ‘the claimant thereof had,.. — 
| prior. toa petroleum withdrawal, outstanding - 


basis for-an oil and. gas prospecting permit’ Suter 


under section-19 of the leasing act, ifotherwise: 


sufficient to meet the ‘requirements of. that. ee 


29. ‘TBxpenditures relied upon as a basis fora i 


_ permit. under. section 19 ‘of.the leasing act, 
made by: a lessee pursuant .to ‘an agreement Rae 
~ contained in an oil and ‘gas lease.ofa groupof 
placer claims, which providesunconditionally — 
for the drilling of but one well, the drilling of. 
~ other. wells being contingent upon the produe- .° 
| tion of-oil in ‘commercial quantities from the. 

- well-first:to be. drilled, can be accredited only . 
to the. single claim upon which that well was 
|. proposed-to be drilled, where.no other-expen-. 

<: ditures. were made. ‘with specific. reference to: 
any of the remaining | claims. . w ten eeeceees > ~ 


Sections 18, 19, and 20. ee 


7 Fi ‘See. Homestead, 27: ae 
80. Where an ‘indemnity school “gdlection ee 
- was made for lands not’ withdrawn or classi- 


fe daye. bales and when an a spleen on: fora fled asx mineral when selected, but which v were : ee Ee 


“925° 


ie ie ‘Preference’ Rig iit. to. Permits and Teases.— . ee ea 


| - section, should have been made with: theins 
_ tention of securing a patent under the: mining 





cole 


a“ aherwards approved. with a reservation ofthe’ 
Ol deposits to the: ‘United ‘States, a. ‘transferee 
- isentitled toa preference permit: under section 
_' 20 of the act of February 25; 1920, if the State. 
had completed: the’ selection and: made the. 
\.- transfer prior to January : 1,..1918;: notwith- | - 
_. standing that. the: spore! was, subsequent 
| to that. date. Sore inswieweredcatecsae sees 
-31,. The privilege: of bélag preferred | in nthe - | 


amend: of an oil and gas prospecting: permit Sg 


ole: equitable consideration. under. that. section. a 
‘838s The preference right granted by section. ees | 
20 of the act. of February 25,1920, to one who. 
had tena fide Made an: agricultural, entry of... 
Jands not withdrawn or classified as mineral, -— 
to prospect for oil and gas attaches upon the: - 


' accorded by’section 20 of the act of February — 

2. 25, 1920, in favor ofan entryman. of lands dona. 
fide entered:as. agricultural, and not with- .- 
drawn or'classified as mineral at the time of 
entry, does not inure to the. benefit'ofone who — 
had only a settlement claim for surveyed pub: 
lic lanid st the date ofthe withdrawal. ....... fae 


 B2.- The claim. of an applicant. fora ieie un- 


| der the relief provisions of section 19 ofthe act. — 
. ‘of February: 25, 1920, who asserts in support 
_ thereof. an: inchoate right under the Placer 
fe ‘Inining laws, but. who during a period of sey- 
- eral years prior to October 1,.1919, never hav- - 
ing made a discovery of oil. or gas, stood idly. - - | 
_ by: and. without’ protest: permitted others to ~ 
acquire. apparent title, and deal with it as ~ 


h h d cos ae 
queahieirg, andias thoug he had tio right, must be - to appropriate methods for: the settlement, of 


treated as an abandoned claim, not entitled to. 


filing ofa completed: application for a permit, ee 
accompanied. by. the. required. fees, and. such ay 


right is not: thereafter: forfeited by the subse- 
quent relinquishment. of the. basic entry ‘prior . 
-to the actual:i issuance of the permit... eseaweu ke 
34. The rule that an application. to enter 
public land subject to. entry, when accompa- 


nied by the requisite showing and fees, is _ 


| that. ‘section “edutemplited . ‘that | ‘the. right poe 
-. should, be éxercised ony, by. 0 one. paneled to 
oe take a. permit........ Sante sese ue dsetse ehawes : 


_ 37. ..An alien who has:declared his. intention - 


oes of becoming a citizen of the United States, be- 


- ine eligible to make: a homestead. entry, was 


87 51°—22—voL. 40a 


equivalent to entry, applies with. equal. force =~ 
“to. proper applications filed by qualified per- in, 
‘Sons for permits to prospect for oil and gas on | 
Jands subject. to. exploration. under section 20 — 
— of the act of February, 25; 19908. 2 8 eens ae 
. * 8B. A State, not. being inéluded among | the _ 
a parties ‘enumerated i inthe’ enabling clause of. - 
_, the act of February 25, 1920, is disqualified to. _ 
. take ‘a permit: under’ any Section of the act; — 
| onder it is not entitled to the exercise ne 


86. One who: makes a. ‘surface: ‘entry under - E 
nes the act of Hf uly 17, 1914, for lands embraced at 


24 is not t entitled to a preference right. to an ‘oil : a 
ge and | gas prospecting permit under séction 20. 
oe ofthe act of February.25, 1920... ae uses 


a7 





INDEX, 





ie oe es 


not excepted = section 20 of the act: of Feb. Be 


Tuary 25, 1920, from the class of ‘entrymen to ae 


which the award: of the preference'right toan 

oil and gas prospecting permit: was accorded Oe, dete ae a 
‘by that section, and the Secretary ofthe In 

~~ terior ay, in pursuance of the genera] DOWeE PR ee as 
conferred upon him by section 32 of that.act, 9. 


hold the preference right privilege ofan alien. 


. entryman. in abeyance to await action upon ee 
bie : his. final. citizenship Papers...~. ae essicewans (O12, ‘ : Ss 


| _ Easements.—Section - 29, 


38, A State selection . for” lands ee 


be within an ‘oil. and gas prospecting permit can - 
| Dot be allowed prior to the cancellation of the: : 
"permit and notation, of its cancellation upon ay 
|. the records of the..local: land office; except. 
- upon the consent of the selector to take sub-. 
_. jéctito the provisions and reservations of the’ 
-» act of July 17, 1914, and to the right: of the 
permittee to'the use of the surface in accord-. 
_ ance with the:provisions of section 29 of the’. 
- act of February 25, bane amuse 
as Forfetture.—Section. Sie oS, oi, | 
.... 89 The provision contained in section 31 of. se 7 
the.act of. February 25, 1920, to the effect that 5 
an oiland. gaslease may provide for theresort... a Sep 


“935 : disputes or-for: remedies. for breach. of specific... : 


_ conditions thereof, has particular reference iy 


issues arising between the lessor and the. 


_ lessee, but disputed questionsrelating tothe. ~_ 


|]: ‘ Oklahoma.—Act of March: a 1928. et, 
* AD: Instructions of March ‘P 1923, oil anda say Bo 


Section BES ce, os © 
Sea: Oil and Gas Lands, 37. 





ca 


disposition of proceeds accruing from drilling 

‘|. . operations and remaining after the ‘payment. 

~. of royalties to the United States, come exclu- 
- Sively within the jurisdiction of the courts. ws 


, 688 
: . Regulations. 


“permits: and leases on lands’ in’ Oklahoma’ |: 


i 


|. south of the medial line of Red River, act of. 
* March-4, 1923 (Circular No. 876)..222....- sagen 


AL The status of the oil and. gas. pearing et 


__ lands'south of the medial line of Red River 

_ in Oklahoma, being sub judice; the act of Feb 
- ‘ruary 25, 1920, does not ofits own force apply’. 

_ tothat area, and inasmuch as Congresshasen-. 

|. . actedspecial legislation. relating thereto con 
~ tained in the act. of March 4;..1923, the pro-*. 
- visions: of-the former act: become applicable : ot 


upon. the termination of that status only as. Ee 


y prescribed by the latter act: 2.2. c.ecsc. 578 


- 42. Theact of March 4, 1923 expressly with-" 


“held the authority of the Secretary of the ied ge, Oh DE 


terior to dispose of the oil and gas contents ae ; . a 


oe, thelands south of the medialline of Reda River: | wa 
in Oklahoma’ until their sub judice status’ 
~ should be terminated and, untila date there- - 
.. after fixed by that officialas prescribed bythe 
act, an application for a prospecting permit). _ 

- filed-by one not basing his claim upon equis" 


- ties recognized by the act must be denied .... 578 : 


43. The act of March’4, 1923, providing for © 


the disposition of oiland gas deposits i in lands: Sak Sea 


of the United States south: of the media) al line ee 














ao ee . “Page. 
of Red River | in. ‘Oklahoma dia not. contem-_— 
Cue plate the recognition of any equities, asserted. 
- -under the leasing act of February 25,1920, but — . 
only. those persons. -who. were ‘claiming and. 


possessing ‘lands’ in that. area, ‘in good. faith, 


under color of so ne legal right, and had made. 
"bona fide. expenditures in development ofthe | 
“lands for oil and gas.with reasonable diligence | 

- ... prior to February 25, 1920, ate entitled to equi-_ 

. «table domainname 


= Oklahoma. 


"See Oil and ad Gas Lands $0 41, 42, Be ; 


See: Nationat Forests, 2 


ae “onsen and ‘Califorsita sane 


Lands. - | 
See Preference Right, 2. 


x : No. MED cetearnesttenrana tint 


- Homestead, 2; 7, 15, 18, 22, 24, 25, 26,30, 31, 32, fe 
33,34; 35, 36, 37, 54; Land ‘Department, 4; ‘Mins |. 
eral’ Lends; 4 “Mining Claim, 4, 5, 7; Oi and a | 
_. Gas Lands, 28; Purchaser ,°1; Reclamation, 4 : 
| Res Judicata, 1; School. Land, 7, 10; 12." : 
1. The issuance of a patent ‘under a’ uly i? Ties 
asserted Mexican grant precludes ‘the Secre- eS 
_. tary of the interior from afterwards ignoring ~ 
"the existence of the patent or inquiring into “|. 
its.validity for the PUEDE of’ eeu it t by” Sane 


his own. order- aoe wewen ced eerd saeceseennwese a 


: tent: oa guge an wee . a ow . ene ae wee ‘os ae +: “* 


: - Payment... ee ‘ | 

. See Chippewa. ‘Lands,1 4s. Desert Land, 3, e a 
“Fort Assinniboine Lands, 1;\Homestead, 3,6,.. 
--10,-17,:18; Indian: Lands, 1, 4, 16, 21; Oil end 
Gas. Lands, 4, 22,.30; Oregon and California. — 
| Railroad Lands, 4 Reclamation, 2; 4; 5, 63 Re. 


ae payment, uy 6. | 
- Permits. as 


See. Coal Lands; oil ina Gas ‘Lands; Officers, =. 
or sBeclamation. 1; Stock- i= Watering Reservoirs, 1. ae 


: s ot Preference Right. 
eat Ale Regulations of May.2, 1993, restotation. of 
ae landsin the former Oregon and California and. 

Coos Bay Wagon. Road. grants. Circular a 
566 | 


548 | 
. 2. The general’ -ortietple of law that a deed | 
a issued to.a deceased personis voidableis over-::: .. | 
come in the issuance of a patent for public. _ 
lands by section .2448, ‘Revised Statutes, which . 
_ declares that in'such event title shallinureto* |. 
- and become vested in. the heirs; devisees or. “|. - 
assignees of such deceased’ patentee as if the ~ 
_ patent had been issued to the deceased person reef 
an during life... eee sti wocea cee ecaweseccdensectsces eae 
. *y 8. The existence of a yoidable patent, Tegu- 3%. |; 
“Jar on its face and covering lands subject to». : 
i disposal under thelaw upon which itis predi- | 
" ~ eated; prevents the Land Department from... - 
assuming any: jurisdiction’ Over. the patented . 
“. Jands adversely affecting the title prior tothe... . 
‘annulment, of the patent by a: court of: compe? “ 





| ORDER. 


; Possession. ° 


“Railroad Grant; 4; Seen a 


: "Power Sites. ee 
ae See Coal Lands, 6. 


- Practice. ra ae 
_ Department, Ty: 3. 


| Preemption. ae a eee 
See ‘Coal. Lands, 7. 


See Chippewa Lands, pb Citizenship, os “esa: “s 
|; Lands, 3,5; Contest, 10; Desert Land; 5; ‘Home: . 


Indian Lands, 2, 3, 24, 26; Land Department, Qe 


| Lands, 1; Settlement, 1; Soldiers and Sailors; 1: 
A. Instructions of May’ 1, 1922, preference | 
rights accorded to discharged’ soldiers, sailors, 
and marines, act’of January 21, 1922; ‘Circular. *’ 


oe The’ ‘preference right’ privilege ‘accorded |” . 
‘i nee Congress‘ to discharged’ ‘soldiers; sailors, ~ 
and’ Toarines- ‘upon the ‘restoration of ‘with- 
|) drawzi lands is to be applied impartially and ™ 
- ean ot'be defeated by the filing of an'applica-'. 
-. tion to’ make entry! prior tothe restoration, oe 
even though the applicant be one of the pre- 


or are! 
oe LF 


_ “private Claim. - ae . 


-- See Hquitable Adjudication, 4; Patent, 1, a 3 o 
. a Lands, 1; Survey, 2. 


3 me land embraced therein until the claim. : ? 
under the grant is extinguished by. a ‘court or : a 


question | of whether. the gent 4 is valid, or in- 2. 


2 Lands ‘within, a grant, ‘declared, isu’ 
by. a. court. of ‘competent jurisdiction, do: Tot” , 
become subject to homestead entry,: even: nee 


: =. | py‘ one having the preferred status accorded 


: opening i in an order ‘of restoration issued. ‘by 


scribed ‘date can not be held suspended: to” 
await ‘restoration with a view. to ‘conferring - 


Prospecting: Permits. | 
ee Seo. Coal J Lands; ont and. Gas, Lands.: 





2 ferred: ee Cea “1. 


. by’ Congress to_ discharged: soldiers, sailors, “ fe 
. and marines, until a’ “time fixed. for their) 


a ie ao oe Page. | oA 
Phosphate, Ete., Lands, Sea ide 

e - See Mineral poe) re ae bee Se eee, 

"See Suriey: Homestead, 4, 2%. a ope ee 


‘SeeNew Mexico, 1; Oil aia Gas Lani, 10; 2° eas 


See. Hearing,: 1, 2: 2 Homa, 0, 0, 81; Zand ee _ 


stead; 4;'5, 13, 14, 22, 31, 34, 46, 51, 54; 60, 61,63)° 0 


 Qiland Gas Lands, 12, 13, 19, 24) 25,'30, 31, 33," 


~ See Coat Lands, 4 Bauitable Adjudication, ee op 8 36, '37;° Oregon and California route ae 


| No: 678, superseded. (Circular No. 72) ee 1 - 


. A duly asserted Mexican gtaint se sogre a es pel ee 


- , other ‘tribunal of competent jurisdiction, and gee 
Vis theré existence prevents the allowance of 
- a homestead entry within it,. regardless of the. Pe es 


We ee ee ee ae 


_ the Secretary of the Interior, and ap applica # 
tion to make. entry: filed prior to the pre 


| a any rights upon the solien aee as 58 . i: 




















Page. : 


| “Publi Lands. ae 


See» Claims, | ay Military, Service, 1 L Ol sai: 


: . Ons Lands,- As: ‘Preference Right, 1; Settlement, 


oS dy Survey, 1,4, be 


1. Lands within. a valid Mexican rant aia 7 


~. not.become, under the treaty: with Mexico,.a:. 


"part, of the ; -public. domain. of. the. utes 


2, Public tence: in the: ‘possession’: of one * 


whois in good faith asserting ownership of-a 
_ .¢laim ‘or: right: under color of, title, are- not: 
_ “unappropriated”” ‘public lands, and are not, - 


- Purchaser... wie 


. therefore, subject ‘to settlenient or ‘entry-by'-- 
|. another: under: ~ homestead Tae cceereses 8 


ey ce 


‘See: ssn 6; 27; Vaan ‘Lands; 4 16, 


oe Seelnmashnene, 1, 25 Repayment; Ss Setection,. 


Mb A ‘purchaser, relying upon a. ‘Government: 


oe ‘patent issued. in ‘accordance, with the official .. 
“|. plat. of survey. at.date: of entry. anda depart-.. 
©. ° s“mental ruling which -held..that: the patent. 
 eartied title. to. lands. caddedi. to. the. Cnet 


survey. by. accretion, . is. such holder under, 


_- -edlor’ of title, although: not..in- actual. occu , wile 
we pancy ¢ of the land, as to possess, equities creat-.:.. 
ing a claim, which. ‘affords. an. obstacle, to the 


~ Railroad Grant. 


allowance ofa forest lieu selection, if the lands: 
are indeed publie, lands.. nome 





See Mining. Claim, Gee 1, 10. 
1, The act of June 22, 1874,.as, amended: by : 
the act.of August:: 29, 1890,. authorizing‘ the @X=,, 


: change of.lands. within. railroad, grants. where ~ 


entries. were. allowed after the Tights, of, a: 


railroad company had attached, was not. BO: 
grant of lands. in: ‘place, nor. an. “indemnity ° os 
grant in the ordinary sense. of: that term,: but’: a e 


location. of the road and remaining in posses- 
‘sion thereafter,, and mere tardiness in assert- ‘ 
13 ing his claim. does not estop him from seeking 





granted » limits at. the. date. of. ‘the. definite. 


title adversely. to the railroad: company. ; cece 


5, Lack of diligence in securing evidence. to..::"_ : . oe 
Show | that.a settlement claim. was excluded et 
qe by the act of. February. 8, 1887, from'the con-! 


| . firmation of the grant to the New Orleans. 


~ Pacific’ Railway Company i is not sufficient to %: - 


fe defeat. ‘the: Tight of the transferee ‘to make. oe 


cs 


oon Oe « 





one more in the nature of alieu Selection, abe 
limited to odd numbered: sections. re enw 
2, Lands. of. the ‘United. States, within. ae 
limits of the grant. to the. Atlantic and. Pacific... 
Railroad. Company, known to be valuable ‘for. 7 


their deposits of. iron, or coal are not subject 


to: ‘selection under. the. exchange provisions: 
of the act: of. June. 22, 1874, inasmuch | as Con- 


a a gress did. not ‘contemplate. that the exception. 


of: iron. and coal: contained: in the proviso. to. 


“Lo geetion 3. ‘of the granting: act. of, July, 2, 1866, os 
es should be: extended thereto- 2s... AE ee Se ee 180 : 
By. The grant of July 2, 1864, to the Northern ae 
a Pacific Railroad ‘Company, operated- to con-.. 
vey the fee. to the lands. within. the. former - 
Mille Lac. Indian Reservation,., Minnesota, 


that were, ceded ‘to. the United States by the | 
a treaty: of. March. uy, 1863, all ‘of ‘the Indian > 
~ claims to. which. were extinguished iby. the 
act of. January. ‘14,-1880-. 02262. De ciemnee eGay sc “391 | 
"4, The act of February 8, 1387, confirming - 
the. assignment to, the New Orleans" Pacific. 
oe Railway. Company of the grant n made to the” 


— Railroad Company as ‘the act. ‘of. ‘March 3, . 
ie: ae gave the. rient, of enny. fo: a transferee of 


cig-'| Bali. subsisting claim at the date of the’ 
ae, ee ‘definite location of the road and continued as. 


. such thereafter. eee Sekine oa ee ae ee 486 : a 3 “ eo 


6: ‘The fact that the comes to. the ‘Atlantic. 


“and ‘Pacific Railroad Company, or-its suc 
~eessors. in: interest, included. the coal. in the. ae 
.. granted. lands, . does not’ carry. the right ‘in* ae ye 
i ora an exchange: of lands under the act’. 


of April: 28, 1904, to select lands: containing: .. 


- coal of greater quantity. atid superior quality. rr 
than that, contained in the base lands, inas-- 
| {aan as, such selection would be. effected ees 
_- upon, unedal terms... ..'.cccsonesceneeeees es? ene a ee 
. 1, & grant oflands. sod callroad ‘did not bee 
| come fixed and attached until the map.of = 
definite’ location. had. been. filed, anid until. 
then. the mere filing of a. map. of general” tate 
route, although followed ‘by a ‘withdrawal, s: : 
| did, not impress the. odd sections with ar 
os double minimum. price. -.. Sgowbivedaaaek cos 


8. ‘Tho. act of. July. Ly; 1898,: adthorizing the. 


| eafeotanent of disputes arising, out..of.con-.,, 
flicting - claims of. settlers. and. the. Nerthern 
: Pacific . Railway . Company to: lands within: 
the: latter’s ; grant, warrants. the making. ‘of. 
selections..by. the company. under. the acts. _ 
‘ providing 1 for. surface entries...-seerreesecens, 587 


‘Railroad Land. _ 





See. Homestead, 15; ‘Selection; 1 4, 2, 3, 4 Bs 10. 
-1, Instructions, ‘of Rebruary. 20; 1923,. OX: . 


“2 * ghange of Santa, Fe Pacific. Railroad. lands in. 
| Mohave County, Arizona; act of August. 24, genet: 2 eee 
ADA ieee oa eeidaaeeliseedieseveewed ae ccnued . er ae 


2A ies tack Or: a. ; fractional lot, hee 


“ing. the: smallest: Tegular: subdivision, estab- 
> lished by. the Government survey, constitutes... 
the unit: of the public. lands, ‘for the: ‘purpose. 
-. of determining their. classification uunder.the . 2 
i ‘agricultural: or.-the mineral. land. aws....002: 250 aa 


8. A Tegular. forty-acre subdivision, as @S-... 


ee tablished. by official survey, must be: ‘treated: 


in Jand-grant. or other, public-land claims. as - 


an entirety as. to. its Mineral: or ‘nonmineral 


classification, . and. an admission. in an answer 


to a: charge i in-a ‘proceeding against a railroad» 

|), .selection, -alleging the existence of mineral,. 

|” that such a tract contains mineral impresses. st a 
the entire subdivision with:that, character. . 350 ; 


4, An answer, ‘which’ by its failure to deny, 


. impliedly’: admits: that:a: part. ‘of. a ‘Tegular.. 
’ forty-acre tract of. public land, involved i ina 


railroad’ selection, is tmineral in. charnotety a Pe 








“e , (Pas i pede 
an. aigal éettler, occupying land: within the: 








one ore ae Page. 
Paneat be held’ as an adzhission that the entire 


— tract is mineral, and such conclusion there- 


. ~ after leaves. no issue requiring the subinission 
OL: evidence at a” hearing to prove’ that the. 
- tract 3 is or is not of that. Character-.-+.+seeeee, 


Reclamation. ie. 


See Claims, 1, 2; Coat Lands, 4 Femetend, ty 
. 44, 45; Indian Lands, 16; Oil and Gas: Lands, “ 
_ 21; “Right of Way, 1, 2, 3; School. Land, ly 15. 


‘1. Regulations of October 25, 1922,. irriga-. 


tion, of arid lands in Nevada, acts of. October 
22, 1919, and September 22, 1922. Circular 
No. 666, revised)... Swesre etcawes ecuoudan wes a 
2 Regulations of March 7, 1923, féblamation 
iy projects; relief. to water users; acts. of March" : 

BL, 1922, and. February. 28, 1923.....2....-.. 


8. Instructions of March 26, 1923, public. 


s 7 lands i in, State irrigation ‘districts, act of May | - 
498 iB 


: : 15, 1922, section 3;, Cireular No. 592, amended. 


4. Instructions of ‘May: 29, 1923, release of. 


a liens for water charges under Federal irriga- ae 
___ tion projects, act of May 15, py mets 
pis 5. Where one who has entered into:a: con: _ 
_ eeet to purchase privately owned lands, 
title remaining in the vendor, files water-tight. a ee 
application and makes. payments on account ~ 


_ of the construction or building charge, ‘and ~ 
all rights of the vendee under the contract’: - 
are reacquired. by. the vendor, the latter is. — 
‘entitled to recéive credit: for such’ ‘payments — 
and to complete the same upon showing~ 
proper qualifications to acquire and hold; not- 


withstanding that. the transfer was the result 
of voluntary action instead. of foreclosure pro-  : | 
. ceeding, provided, however, that if the 

original vendor is not so qualified” he must. 


within two years. from Teacquisition of ‘the 


“land, dispose of such excess holding as di-  ~ 
rected Dy paragraph 76 of the. departmental : 

ie regulations of May 18, A916. adsecse aaice cae edie . 

6..'The. provision of the act of. March 31, OGe gal™ il 

_ 1929, which affords rélief to settlers:on recla- 

“diy Mation projects with reference to operation: 

and maintenance’ charges, simply relaxes the-. 

: requirements: of section ’6 of the act'of August. 

18, 1914, by permitting the Secretary of the’ {| 

Interior, in his ‘discretion, to furnish irrigae 


al : 


| _ tion water, during the:time specified therein, oe 


“Records. | 


_ ~to landowners or entrymen who are in arrears: - 
--..” {or more than one calendar year, and nothing — — 

ha contained thereitn::authorizes the extension. 
as of time: for the peymero of such shcaes aoie 


See Contest, 4, " Homestead, 45; on and is 


| Lands, ‘1, 13,. 23, 38, 


1: Instructions of Septentibet: 12, 1922, ‘cost 6 


“of certified copies, of records. 


+ 504,  TOVISCD) os -eaecesee- sees en 


~ Register and Receiver. os 


ae, 6. 


(Circular: Nos... :.}- 
274)" payment act of March 26, 1908..2...........0 
. 3. The rie, long and consistently adhered 34 


to by. the Departmont, that where an appli-, | 


See. Lane Department; Contest, . Desert 


ment of canceled entries; 
agents and. attorneys; “paragraph 8, regula. 





INDEX. 


Pago. | 


Relustatemenits: 


. See Contest, 9; School Land, 19; Scrip; i 


1, Instructions: of April 16, 1923, aes : 


recognition of: 


tions of April 20, 1907; amended. (Circular: — 


1, The purchase of a reiln qui Peorae togniak se 


o> ment was executed .2...0.62. Pecacaur nes oewced 


2, .A purchaser ofa relinguishment executed ey 


a! > during the pendency of ‘an oil and gas. pros- 


pecting permit application’ ‘by one who had 


yo made an ‘unrestricted homestead entry. will 


be allowed to make a surface homestead entry. * 


a ie only, and then only upon his cons3nting to 
. the use by the permittee of so much of the 

‘surface of the land without compensation to: 

the nonmineral: entryman as: : shall be needed 


“Repayment. 


Sea Right of we iy, 3: ‘Survey, 5. 


“hh Congress. intended by the ae to the: | 


 srfetture act of February 28, 1885, to fix the ~ 


future price of all lands in the forfeited Texas 
and Pacific Railroad Company grant at $2, 50° 


per acre, and. one who thereafter, and prior’ to” 
_ the. passage of the general act ‘of March 2, 1889, 
|. which‘ fixed the price of lands within forfeited’ _ 
 ‘yailroad. grants at $1.25 per acre, made a 
3 oe desert-land entry ‘of lands within the jimits of - 
- the withdrawal. based upon‘ the map filed by . 
-. the company of: its ‘general route, and paid the 
: double minimum price therefor, did not make * 
_ paymént in excess of law{ful requirements and — 
has no ground fora claim of repayment... et _ 
72, An application ' for an. oil and gas pros- : 
v3 pecting permit under the act of. February 25, 


1920, is a filing of the character. contemplated 


as within the scope of the provisions of the re- 


cation or filing under the: public land laws is: 


535 


; No: ieee eee gs 
Relation. - eee de Wide. eae ue ee 
‘Bee Homestead, 10, 59, 61: Oil i Gas Lands, 
10, 34; ‘School: Land, Hy roadie 2 age 
‘Relinquishment, , ee | 
-See- Forest Liew Selection, 1p Homestead, 31: a 
‘Mining Claim, . 3; Montana, 1; National on 


_. Forests, 1; New Mexico, 2; Oil and Gas Lands, eae 
-{. D, 33; ‘Roilroad Land, 1; Reclamation, 5; Bee a 
4 _/ payment, 6, 7; Sélection, 2,4. | : 


with the improvements of one whohad made 
en: ‘unrestricted | homestead entry does not 
J. vest in. the’ purchaser’ any: tights: that will. 
interfere with the allowanca. of an oil and gas. 
prospecting permit under section 13 ofthe act ° 
of February '25, 1920, pursuant to an applica-* — 
tion that was pending when’ the: ‘relingalsh- Z 


. 186 2 


“held for ejection for parey amie or Eotier si 











. Graw the: application . in toto without preju- 
dicing his. Tight . under: the: act of March 26, 


ips Page. 
on reason, except Sona the’ applicant. is privi- 
__ deged, prior to allowance. of the claim, to-with-..: - 


~~ 1908, to repayment of all fees and:commissions . 


-. tendered in connection therewith, is applica-- 


: ble with equal force.and cficct.to. applications . 
», for oil prospecting. permits under the act-of | . 


= eMebritaty: 08) 100. ctacuees wascuels soepeee? | 


344. f 


4, The. act of February. 25; 1920, made. no -.: 


none provision for forfeiture of moneys paid i incon- . |. 
nection with prospecting permit applications, | 


nor did it directly | or indirectly repeal or modi-. 


fy any provisions of the. general repayment 
_ Statutes then in force. and effect.. 
6, ‘The word: “earned” as asad in’ pare | 
graph 31 of. the oil and gas. regulations, ape. 


sev enavs none 


proved March 11, 1920, is not to be construed 
as. barring the right to Tepayment, under the _ 
. general repayment. laws, of fees and: commis. ; 
- sions paid in connection with applications for — 
‘oil and gas prospecting ae under the act 


» Of February 25, 1920 


_. & The special repayment. provision. in sec. 
_ tion 2 of the act of March 3, 1885, is applicable 


to reimbursement of full as well, as partial pay-- | 


ment made by 4 purchaser of Umatilla Indian. 
. .Jands after failure. to obtain title because: of ., 

| inability to fulfill othor. requirements of the _ 
act, if the land has been resold andthe pur-. | 


chase price paid by the subsequent. purchaser. 


479° 


7. An application for repayment: under ‘the’ - 


“get of March 26; 1908, of moneys paid upona 
homestead entry canceled on relinquishment. 


prior to the passage of the act of December 11, 


‘ 1919, must be.denied under section 2 of the. a ; 
latter act if filed more than two years after the. 


latter date, regardless of the fact that the land | 
has been reentered by another and: patent) has <3 


not issued .. 2.2.25 Jaseabcueee wisokeaecuvenes ot 


8. The proviso to section. 1: of the. act not: 


December: 11, 1919, which prescribed ‘that - 
“applications. for repayment” of. purchase. 


moneys and commissions paid in- connection . . 
- with rejected public land. entries must be filed... 
within two years from the passage of the act 
or from the date of rejection, is applicable- to | 


_- the various heirs or distributees of a deceased . 
%% - entryman. individually, and. the: filing ofan — 
application, by one heir or distributce within . 

_ . the required time does not stay the: running of 


- the statute. as against, the. others... 22.5. ee 533. 


9. The act. of March 26, 1908,. the’ purpose of a 


. which was to afford. relict i in.a class of .cases 


a wherein. ‘Tepayment Was . not. “theretofore | 
. authorized, was merely. supplemental. toand 


did. not tepeal or modify the act of. June 16, sae 


te eae eee eee ewer rename weene: 


~ 10..Repayment..may be. properly: made: 


aL 


: under the last clause of section 2 of the act of 
» June 16, 1880, to one. who paid double-mini-. _ 


" termined upon the filing of themap of definite 


_# 


a _ mum éxcess. upon an entry. within the limits of 
oe withdrawal on general route. when it is de-'. 


; ; . Jocation that.the lands entered ara not within. 
i: _- - fhe railroad grant. aucune nee nee c eect cess eseoess 


541 








Page. a oe ee 


ii. The limitation nontatieds in the proviso 
to. section 2. of the act of December. 11, 1919, is 
applicable to claims for repayment under tha. 
‘last: pinuee: of section 2 of the. act: of June 16, 


12. An application for the: sepayinent. of. 
Moneys paid in excess of lawful’ requirement =. 
filed ‘by one of ‘the heirs of a deceased entry- 
‘man -on. behalf of all of the heirs prior to the. ~~ 


expiration ‘of the two-year limitation con-. : - " 
tained in’ the act. of December 11, 1919, is’: 
‘sufficient to’stop the running of the statuteas 


to the share of each heir, and the subsequent = 


_ filing of separate applications on behalf of the ~ 

- heirs: individually after. the expiration. of the... 
~ two-year’ period will not be deemed a cause “seas 
NOt its denial cos. 0 ites ties ateaeiesuu ed 852: 


“18. A. ‘departmental consernetlon: after- ~~ 


_.. wards set aside because erroneous, whichheld.. pe 


- that a certain class of claims was not subject _ 


to the repayment law, does not stay the run-_ 


- ning. of the two-year limitation prescribed. for 
_ the presentation of. repayment claims:under’ 


» the act of December 11, 1919... .eeeeceeeesees 666 nF 


Reservation. | 


See Alaska, 2; Homestead, 12, 18, 14 30; 31: os 
Indian Lands, 5, 6; 7, 8; Navigable Waters, AL 
Oil.and Gas Lands, 2, 4, 30; Railroad Grant, 3; 
Saline Land, 1; School Land, 5; Goucee 10. ; 


Reservoir. Lands. | 
| See Stock- Watering Reservoir, 1 


Residence. 


See: Contest, ly Disert: Ton, ‘1, 2; Final 
Proof, 5; ‘Homestead, 28, 28, 34, 36, 42, 46; 
ay Pee 2 Soldiers las Sailors, Aes 


‘Res J udicata. . 


See. ‘Estoppel,. Bt Aomecna: 30, 31, 49, 50.0 


. 1, The Department will apply the doctrine 
3 ‘ofres adjudicata and refuse to reopen a case in. 


- which there has been a final determination by. 
it. that a patent, issued on an entry i imaccord- 
ance with the official plat of survey existing 


"at date of entry, conveyed title to adjoining a 


lands added by accretion, where another subse- . 
- quently attempts to sét up a claim to a part © 


"of the land involved with the view to defeat- . 


Ing the title asserted by purchasers who relied... 


a upon. the validity cae ae ae 


‘Restorations. ‘ | . 
See Homestead, 1, 3 4, 5,47; Indion Tia 


ty ae 2, 3; 53. Military Service,’ a > Oregon: and. ae 

California. Railroad. Lands,. . Preference pe 5 
Right, 1, 2; Private. Claim, 2; “Sehoo Land, oo 
14, 15; Selection, 10;-Settlement, 5.. | 


1, Lands restored to entry. upon iio sna : 


__ ment. ofan invalid patent do:not become . | 
-subject'to homestead. entry generally until» = 
- ..the. expiration of the preference right privi-..0° 0. 

' Tege accorded by Congress..to discharged’: . 9% 00 
soldiérs, sailors, and MaTINGS. ....25.0-+422+, 549 ee 











a pias SES caine 


eave ites Pee 2 bth d Page. 
- Reviséd ‘Statutes. a ae 
‘See Table of, page XXXL. fin ee 


“Right of Way. 
See Indian ‘Lands, 19, 20. era 
AL By the weight of authority i in n the United 
a ~ States, one who. signs and acknowledges an 
deed; though his name be omitted from the 
_ body of the instrument, makes the deed his . 
_ own, and becomes bound in the premises con-. 
. veyed, but even if that. rule did not prevail . . 
“in the State of Oregon, any. defect.resulting. 


from. such omission. is cured. by statute. SPe A 187 


2. In the. necessary construction, “mainte- . 


.. nance, and operation: of canals and. other... | 
. structures upon aright of way conveyed tothe . _ 


.. Government . for reclamation purposes, the — 


- United States is not liable for the value of loss aT 


~ of the land. conveyed or for general damages a 


resulting from the use of the easement....... 188. f 


3, Lands covered by.a canal or other struc- 


tures constructed by the Reclamation Servico 
a foee forreclamation purposes, . and lands made non-:.' - 


| irrigable thereby are not properly a part of an 
_ . irrigation unit, and one. who has paid con- 
_. struction charges thereupon. is entitled to. 


Pk credit or reimbursement thetefor...-seseee0 188 


- Riparian’ Rights. oe ie 
See Navigable Waters, 1; 5 Purchaser, - Res oe 
| Judicaia,1. sha 
. 1. The question ¢ as to how far the title ofa -_ 
7 riparian owner . extends: is’ one to be’ deter- 
‘mnined by State law, and in Louisiana while © 


the State has by legislation granted toowners : 


of adjoining: lands,. ‘accretions, . and. relictions 


found. and added imperceptibly. on the.edge... 


- -of rivers or Tunning waters, yet: ‘the State has °-. 
not, with the exceptions mentioned, resigned 


as a. sovereign power.. eae ver aaa woe 453° | 


‘Saline Land. 
‘Seo Mineral Lands, le , _ . 
1. Entries, Selections: or - toeationis 2 can ne 
pe allowed for lands valuable for deposits of 
chloride of sodium, or salt, inasmuch as there. 
is no provision of law under which’a reserva- © 


tion of such mineral to the United States may a , 


2, The term. ‘chlorides of sodiuia”? as aed. i 
in sections 23 and 24 of the act of February yan 


-. 1920, includes ordinary table salt and salt in 
solution, and lands chiefly valuable for their. 


salt springs or deposits of salt, except in San ~ |. 


Bernardino County, California, are subject to. 
exploration and Jease under the providers . 


OF Hose SOCUIONS. . oss ines idee eee sete eE! obs 602 - 


3, -The placer mining iawe ‘which * were @x- 


tended ‘to saline lands by the act’ of January’ | 
$1, 1901, were repealed in sofarastheyrélated 


_ tolands of that-character by the general leas-" 
"ing act of February 25, 1920, except as to San" 
. - Bernardino County, California, and except as - 

. .. to valid:claims. elsewhere existent at the date. - 


of the © passage of the latter Scticcacccesstask 502° 








Gas. ae Page. bad 
4, ‘Lands chiefly v valuable for their saline’ in’ 
‘San Bernardino County, California, and valid’ * ; 


claims for saline lands elsewhere that'are ex- 
cepted by section 37 of the leasing act of Feb-"~ 


ment, 3, Be. 


 ‘Tuary 25, 1920, from the operation. of sections Pe 

23 and ‘24 of that act, are:still subject to diss 
. position under the placer mining. aws as ex- - 
a tended by the act of cay 31, 1901 kia oe 


‘Sebool Land. 


“See. Alaska, 1, 2: “Indian ‘Lands, 1 17,. 18: : Wow ' 
_ Mexico, 2;. O8t wind Gas Lands, 380, 35; ec ar | 


1, Where the sthod! grant, ‘to the State are 


“Dtan. under. section 6 ‘of the enabling act of if 
. July 16, 1894, presumptively attached on Jan- . 
 uary 4, 1896, the date of its admission, as to .. 


lands then. identified’ by the Government . 


-. survey, and the: question ofthe vesting of title. 


is subsequently put in issue on the ground 
that the lend: contains deposits of coal, the. 


burden of proof is on the contestant.to show _ 
_. that the land was of known coal character on » 
. the latter Wate cee ee 


212 


2, In order to except lands from the school E 
grant to the State of. Utah, ‘it must be shown ee 
that at the date the grant ‘presumptively at- 


coal of such quality and quantity as would 


3. In determining. whether or not a tract of 


-* tached. the. known conditions. were such as to. a 7 
engender the’ belief that the land contained. 


- render its extraction. profitable | and. justify 
_ expenditures to that end... 2.2.2.2... ees... 


212:: 


public land was known to be valuable for its 


coal: deposits’ at the date of the admission of 
_ Utah to statehood, proof of its character isnot 


limited | to actual discoveries within ‘its 


boundaries, ‘but whatever is relevant and ~ 


: bears in any degree on the question of its ° 
... | “known character at that time, ‘such as adja- 

h uringtoit {| .. : 
to riparian proprictors the rights inuring toit ‘cent disclosures and other surrounding or ex- 


‘ternal conditions, is admissible as evidence. . 


Oe 


4, A coal- application filed under section one 


:. 9847 Revised Statutes, for. lands, the’ pres: 
-. sumptive title to which has been atalltimes 
-since statehood and still isin the StateofUtah 
_ under its school land grant, is merely an ap- — 
~ plication to contest’ the: tight of the Stateto- > 
| the lands in question, and does not.confer 
upon the applicant’ any Tight which, . upon a. 


decision against the. State, can constitute a 3 


: valid claim within. the purview. of the saving |. ae 
clause of the act of February 25, 1920......._. 


PAE ® 


5," Section 2275, Revised Statutes, as amend: 


ed, whieh imposes upon the Secretary ofthe 
i: Interior, i in the adjustment ofthe schoolland » eo 
grants of the several States, the duty toascer-: 9° 
.. tain: by- protraction | or’ otherwise, without ae 
- waiting the extension of the public surveys, 
-. thenumber of townships that will beinciuded - 
| within an ‘Indian, Inilitary,’ or other reserva: _ 


tion, i in order that indemnity may: beallowed. ° CPO: 


for the. specified school : sections embraced: a: 

_ therein,has réference’only to landsin place, 
and no authority iscoiferréed thereby tode 
termine by eptencisons alleeeaoeaesotaciioal = eo ages 














Tande withia such’ reservations odessioned by® 
i reason: ‘of natural deficiency’ or: loss. ae a othe 


"Page, 


6. The’ question whether ¢ or not: the title. toi 


“designated setio0l sections upon survey. thereof”: > pe 
- vests in.a State;:is.to be. determined as-ofthe:: .-[ 


date of the acceptatice of the. plat by:the Com- 


-- general: Schlcament soc dad cee sieben each ce ae 


7. The: deatiznation by. a State of Flanidew within: oe ie 


-. taissioner of the General Land. Office, and not: 
the: ‘date: of a approval byt ‘the: survey ors. 


a specific school section as the basis. ofits selec- Le 


- tion: of: other: lands: as’ indemnity, and: its<: 
- failure: to oppose: the entry:and patenting of:. 
_the lands. so: assigned: estops: it from: Supe 


‘quently asserting. title tothe pase lands...2..." 
8. While a State ‘is. not entitled: to. indem- 


nity under its. school land” grant becaise the. 


. lands inplace-are of an. inferior: quality, yet a 
where: its: place lands are ‘hedged in,” even... 


" by, subsequent’ acts of the Federal: Govern-. oa 


_ ment, so that-they become practically useless. ; 


sel ect indemnity lands elsewhere arises. .-... 


happen: to be of inferior quality. ie eees. eon oe 
“10. A vested right ¢ does not attach under an. 
indemnity. school ‘selection. until all. of. the. 
requirements. of the law and, the, authoritative _ 
regulations thereunder have: been: fulfilled, . 
and where thelandis withdrawn and included. 
within a petroleum reserve before such. fulfill- - 
ment, the selector must either etek to’ accept 
_ July. Ay, 1914, or assume ‘the “burden, of proof 
‘and show that, the land i is in fact. nonmineral. 


in character: aie Side as sidfanenginkewciecn lade etes 436. 


‘11. Where an iidemnity stool selection: 


imperfect when filed, is perfected, at:some sub- : 


~ doctrine of. relation. with. the. view to creating _ 
a complete equitable: title as. ‘of the date of the - 


. sequent time, the selector. can ‘not invoke-the | 
of ( Homilatead 15, 19, “60; ‘Montana, 1; National. 

_ _ Forests; al, 254: 5; New Mexico, 23 Oil and Gas: e 
_. Lands, 14,35, 88; Railroad Grant, 1; 6; Rail- — 


"filing of the selection, and thereby defeat the | 


operation. of an intervening. withdrawal. eer er. |: ep 


12. An indemnity school seléction, canceled. 


upon. the neglect: of tlie selector to comply 
with the law and governing. regulations, will: 


not be reinstated. on the: ground that at. the - “e 


“time of its cancellation. the sélector: was: en- ae 


_ titled to receive at least a restricted patent, if, 


as the result. of that. neglect, another Was per- 


mitted to acquire an adverse claim and make ; 
substantial expenditures of. time and’ money e 
in placing, valuable. improvements ‘pon the: 


“BS ‘Wherea State, ‘the real party in interest, i 


_ waives: its right’ to apply. for a hearing and 
* coneedes. the. contention of the United. States : 


_ that the lands selected by it under its school. 


indemnity grant are not subject to such selec... 


. tion because of their mineral character ,alesses. een 


oN the a between whom and the United:. 


‘Secretary of the Interior. aos. iad 
| 2 Coal: 
|: Lands, by ‘Equitable Adjudication, 1,2; ‘Home- : 
Stead, 20; Indian Lands, '16,.22; Oil and Gasi-. 
| Lands, ‘g, 20.21, 37, 42; Patent,’ 1; ‘Private me 
_» Claim, ‘2 ‘Behool J Land, 55. Selection, 3. ay 





‘States, there. is no! ee ‘of. toterésty:: is’ snot: 
‘ : entitled to interverie.and: demand a- hearing * 
involving the character:of the landgeee sis. 03 PO OP a Ie, 
14.’ A-reclamation withdrawal existent. nok ee 
“the: ‘date: of ‘the: grant. made to the: State: of. tag SEL ee eee, 
Arizona ‘by section’ 24 of the-act of June:20,°0 06 0 52. ioe 
"1910; of certain: designated. sections. of. ‘public eee 
i eee ‘ands: for school: purposes; does. not. deféat thee ee 
oe ee operation: of! the’; -grant, as, to lands ‘subse: Ee ee se 
.. quently restor ed from the withdrawal, ‘butithe:... 6. 0s oe 
_. right of the State attaches to;surveyed lands. © 0°. 
_ © within “the. ‘Specified: sections..immediately 5 0° as 
Upon: their:restoration from ‘the withdrawal; =~ 
if the: State - has. ‘Mot: »selected Sumsamarck e 
therefor: ics. cece bcs OGieet ol eben Cee es a ae eee 
16. The'right. of the State of Arizona, which Beas Sth PS 
ie attaches. to: ‘surveyed school: lands: imme.) °: 
| diately. upon: their restoration from a reclame-- ce Saeed te cane 
1. tion withdrawal,.can not be defeated:by the © 900 
initiation of a desert-land claim n subsedugntly Die cat me ts 
ates 60 the date of the restoration. pee sae uescvecee OLE aa ae: 
for: school. purposes,. the: right. of the. State. to. Rae | Aes Seem se 
377. } 
_. 9. The term “indemnity?” as. used. in. the» a. om 
| statutes granting lands to the States for school’ so 
purposes’: implies - compensation for. slosses.. : 
i actually. sustained by: failure to receive desig: |. 27 
nated, sections in place, and not a: right to... 
select lands. elsewhere. because: those i in place : 


4 


‘Scrip. 


See: Lieu. Selection, 2. 


_ 1. "The provision. of the act: of December 28; opi: oe ace, 

4 “1876, which ‘directed the issuance of a certifi- 

. cate of location to the legal representativesof. 

|... Samuel ‘Ware, authorizing: ‘them ‘to locatesaid.. He 

|. . certificate‘on “any Jand.in: what was Missouri. 

| Territory, subject to sale,” contemplated that. ° 

|. “Missouri:Territory’” was'to be restricted to: .. 

‘| ©. the territory:as organized into'counties, that 

_ is, tothe area now embraced: within the States ae 
ook Arkansas and: Missouri: ~~. eas #oE8sanigeeed 


Bee Land: Department; Alaska, 


‘Selection. eee 








146: 


- See: Coat Lands, 2, 3 Forest Liew selection, 1 woe 


a he railroad selection. filed. ‘pursuant. to. 


_ road Land, 1, 2, 3, 4; Saline Land, i ‘School ee ak 
a“ Land, t 10; Uy, 12, 13; | Settlement, Be ee re re ee 
Ty ‘Where; ina proceeding against a ratiroad - 
"selection alleging the existence. of mineral,:»- = 7 
-allthe evidenceastothecharacter oftheland == 
eat relates only to that: ‘portion: ofthe tract which: See 
_. isincluded within the limits ofa lode location, ae 

' the located area, if found’ to be mineral’ in 
1 character, should bé separated by’ segregation : 
, “survey; the remainder’ of the. ‘subdivision: : 
.~ lotted, and ‘the. selection - ‘sustained: against © es eae 
_ the charge’ to the extent’ of the nonmineral: 
~~ Jands-outside of the location... ...s:.ce..e00 | 


| the act of April 28,-1904, for land in lieu of. ou ae 

other land’ relinquished ' by. ‘the seléctor.con- 

~. stitutes 4 contract which is, in theory ‘of NOW et, OF See 
an immediate obligation the moment thatthe gy 7kc 
pase land i is Telinquished at the: peo of tthe: ae Oe 














. bee : 


hae ‘Secretary of the Interior; if the. conditions of” 


Paes } 


Ss While the validity ofa railroad selection .. 


i filed under the act of April 28,1904, isto be. |. 
determined as of the date of the filing of the: -:. 
selection, if the conditions of the ‘statute are" - 

met, yet the Secretary of the Interior is. 
oe -authorized,. sufficient reasons: being made: to” . 
| appear, to make subsequent inquiry directed. 

to the ascertainment. of whether or not the <_— 

. base and selected tracts were. off known in-.: 
a equality at the date of ‘selectione:s..2. 2055. 

4, A railroad. selection filed. under the act’: |: 
7. ot April 28, 1904, for lands classified as-coal. ~- 

~ lands and: appraised at the minimum price». - 

- sat date of selection is valid ifthe base lands, | | 
relinquished at: the request of the Secretary: 

-of the Interior, were classified and appraised. - 


408 |. 
>is ‘by the N orthern Pacific mis i 


. as coal lands at the: minimum | price prior: to re 
date of selection, or, if not so classified: and. , 
appraised, they were subsequently -ascer= * 


_. - tained to be of quality at:least equal to coal 


-Jands 6f the minimum Price. . nj. esse ve eee : 


5. The filing. of a railroad selection ‘pure 


cordance. with -departmental © 


“-suant to the act of-April 28, 1904, and in.ac-. 
- regulations, . ad 
~ when. accepted. by. the local: officers, effects a Suge 


ae ‘Segregation’. of the land covered : thereby, | 
~ -which; during: ‘its’ pendency, precludes the :° 


‘tion is a mere protestant... without: interest... 


_: | acquisition of tights. by a: subsequent, coal. 
applicant, and a ‘protestant against such selec-. | 


‘jog. | thereunder relate back to the date of the set- 


6A purchaser: of a State selection who, .. 
after cancellation: thereof with. due notice to: 
"shim, continues in control and possession for 
a: “long. period of years. without manifesting -— 


on ‘an intention. of perfecting the claim into a . 


legal title is. chargeable. with laches and does . 


| not : acquire a right. under a. bona fide claim: or 
. color of title superior +o another. who is per-. 


cmitted to make a homestead entry and takes 
possession peaceably and unopposed........ 
7, The. Government is not required: to es- 
- tablish the mineral character of land as of the. ° 


. .date of the filing of a. State selection, if. the ~ 
Selection was incomplete: when filed; and the... 


‘inclusion of the-land within a petroleum — = 


“reserve ‘prior to its. completion casts the bur- 


. den of proof as to its nonmineral character oo 
‘on the State and its. transferee. . : Sa Musielelae 2 


8. By the use of the phrase. “of. ‘equal 


quality”? in the act of April 28, 1904, it was’ 


3 -contemplated that. there should. be an even . : 


exchange, and the equality of the selectedand 
- base lands exchanged pursuant to- the. act ae 

cmust be determined in accordance with the 
- gonditions existing at the. time of filing the | 
oe sBOIDOHION 22 occa cia vase cue aateow sean ee oY 


9. A coal classification of lands selected un-— 


- «der the act of April 28, 1904, and. of the base 


“ands relinquished. by the selector, which ; ‘4 


» “fixes the price. of the former. greatly i in excess. a 
- «of that of the latter, although one. of price, is, 
i mevertheless, in the. absence of other facts a 





|: -the- mere -geographical situation of the re- 
408-| 
o. line. of: TRLLWAY 2cavce-eeccusneees ce eneensase 


spective: tracts: with reference to a completed - 


-10.; The act of April 18, 1896, which restored 


a a oe Page. 

wt ate |. indicative of. the acc pane tive quality. of the . 
"+. ‘the statute are met, the. validity of the selec- cae ae tracts, a difference in quality, unaffected by. 
“tion toe determined i in accordance with, the: ae 


a conditions existing at the time it. was made. ue 


tothe public domain those lands formerly in. ~~ 
|. the-Fort. Assinniboine Military Reservation, — 
te Montana, and made them subject to disposal - 
_. under the laws specifically named therein, 
did not have the-effect of reserving the lands __ 
- from the operation of further legislation, and. o> 


they. became, therefore, upon the passage of. © 
the act. of March 2, 1899, subject to selection .. 


Settlement. 


- See Final Proof, Bs ‘Homestead, 1, 34, 44: 


ia 


. Military Service, 1; Oregon: and California Rail-- 
road Lands, 1;. Preference Right, 1; Public ~ 


ae 2; Railroad Grant, 4, 5; Withdrawal, 1. 


.. 1, The preference right of entry accordedtoa — 
settler upon public land was not conferred by 


that may ‘be. embraced in a settlement claim 
and, if the land be ‘subsequently. designated - 


-. under the enlarged ‘homestead act, ali rights | 


. tlement..:.-... Pacpwedet caine ae 
on Section 2275, 


the act of May 14, 1880; but that act merely 
placed a limitation as. to the time within _ 
which a homestead settler must apply toenter — 
the land in order to protect his Tight against a - 
Math ACtEIOR cs tke cae oetatonds tencadae int | 
2. The character ofthe land governsthearea . - 


“Revised ‘gistates: as | 


amended by the. act of February 28; 1891, ex- | 


. cepts from the grant toa State landsin a speci- 
~ fied school section embraced within avalidset- 


. tlement claim made prior to the survey of the © 


tion. to enter. had. been His@cesscuy 


~}-. Jands in the field; and a settler upon such un- 
. surveyed land subsequently designated under 
-. the enlarged homestead act is, upon the filing 
— ofthe plat of survey, entitled to enter as zauch > 
as 320 acres, notwithstanding that the desig- 
nation was not made until'after the applica- ae 
305 -- 
4, Only unoccupied and. unimproved lands: - 


of the United States are subject to settlement 
and entry ‘under the homestead laws, and that - 


. principle holds true even when the possession. 

of the prior occupant was wrongful as ageinst 7 
- the United States... 20. 2..2. 00-222 c eee see 
5. A settlement upon public lands, with: Oe ox, 

drawn at date of settlement, is valid against “s 


everyone except the. United States, and, 


where one settles, prior to survey, upon with 
. drawn lands embraced within a school sec- | 


|. . tion, the right of such settler to make entry 


upon approval of the survey and vacation of — 


the withdrawal is paramount to the right of 


the State under its schooi land grant. aeeare ee : . 


‘Settlers. 


: See. ‘Chippewa Lands, 4; ‘Homestead, 1 ts 7 a A i 


Reclamation, [ 














| ‘Ss Sodium. 


_ | Supervisory » Authority. 
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See Saline: “sina, 


7 Soldiers. and Sailors. o ee 


See. ‘Homestead; Military Service; A pplion 
“tion, 1; Homestead; 34,44, 47, 48, 49, 50; Mili-: 
tary. Service, 1,4; Preference Right, AL 
_ 1..Instructions, of May 26, 1922, relating. to . 
" soldiers’. and sailors’ a ae rights... (Cir-_ 


; cular N 0. 802,. Tevised).. pa ee beceneteraes sour 118 % 
Soldiers’ ‘Additional. ES CS. 


See Homestead, 47, 48, 49, 50. 


| . South Dakota. ” 


‘See. Military ‘Service, 1; Preference Riis 1s 


‘Standing Rock Lands. 


‘See Homestead, 3; Indian Eandt Le Sa pa 


: ‘Statutes. iene SS 


‘See Acts of: ca pad: ‘Revised. ‘Statutes. rr 


. cited and construed, pages XXV-XXXI; applis 


cation, dy ‘Claims; 1, 3; 4; Coat: lands,.4, 73 


Contest, 10; Desert. ‘Land, 5; Final Proof, Bart et ss 
Hearing; 1:° Homestead,. 11, 15, 16,° 17,19). | 
285: 39; 41, 48, 56; 60, 61; Indian Lands, 6774 

8, 9, 15, 17, 18, 19, 24, 26; Land Department, , 
- Military Service, 2, 4, Mining ‘Claim, 1, 2; Oil 


and Gas Lands; 37, 41, 42, 43; Railroad Grant, ee He oa 
ee “plated that.in the disposal | ‘of. public. lands .- 


8, 6, 8; Reclamation, 6; Repayment, 2, 3, 4, 6; + oe 
apepied _ the official surveys are to govern and that each — 


9,10, 1, 12,13; Saline Land, 2,3, 4; School : 


Land; 5; Scrip, 1; Selection, 2, 3, 4, 8, 105 Sete ale 


tlement, 1; 3}: ‘Survey, 4.0 
1, Congress. is: presumed. to iow oxisting 


laws and, unless. a clear intent to’ abrogate ©. 7 . 
them appears in. a: statute, ‘it must be con- a 
-strued i in harmony. ‘with them. .....¢2-00.0 625 |. 


2. In the statutes relating to entries of pub- *. 
lie lands’ the expressions “not more than 160 — 
acres,” ‘ one-quarter: section,’ and: “not to” 

: exceed | one-quarter. section,” : ‘are to-be’ con- - 


| :. Strued to meen approximately 160 acres. aca 647 
| Stock-Raising. Homesteads. - _ 


See. Homestead, 51-64, . 


Stock-Watering. Reservoirs... 
1. Instructions of. May. 3, 1923, permits. for. 
- fencing stock-watering Teservoirs. Aaa 


See Alaska, 2; -Anprocisnntion, ze 2; Oil ond 
Gas Lands, 9, 21; 87... 


1..The. Land, Department, 1 in. ‘the ote 
of its supervisory. authority, may permit the = |. 


inclusion of less than a.legal subdivision of. aa er 
"survey in order to ‘confer title upon the State, FO pes Soin 


ublic land in a:homestead entry, if the.con- ~ . ae eon Vs nee 
o ‘ifthe area as a-wholé;: characterized as swamp,’ © s 


_ trolling. circumstances. and the Protection: of a : a 
~ equities jstifylt..-.sen 


Surface Rights. ° eo re ee 
. See Homestead, 12; 13, 14, 80; BL 32, 33, ‘5g. Oil err ote 


eee and Gas Lands, 36, 38; Roilroad Grant; 8; ‘Relin- s, 


et 2; ;Saline Lond, i SchoolLand, 10, 12. a oh, 


- See aes Desert Land: 5, 6 Homestead: a 
L 21, 24, 25; Indian. Lands, 28; Mineral 











Lands; a “Navigable Waters, 1; ew: yeti, 


; INDEX. ee | 4 . | : - i - | : o / | ORE 


hee a . : oe < : 


“1; Oil and Gas Lunds, 26; Purchaser,1; Raile 
road Land, 2,3): Res Judicata, 1; ‘Restorations, « Soe ee 
1; School ‘Lond, 1, °5,-6;: Selection, 1; PBOUNE: ares Hagiee 


 Smnieng, 3,5; Withdrawal, 1. 


1. Inapplying the well csrabtiense oenible a } : : ; . 
that..where substantial. areas of. public lands’ - ee 


“in the original survey, the. Government i is not - 


are omitted by reason of fraud or: gross error. yee: 


. estopped from: surveying the omitted: areas _ ee , ne 
for disposal: under the public land. laws, itis 00 


3. Unsurveyed public: lands are not: sub- 


: : ject to homestead entry, and: an: application. 
oe to make: entry can-not be filed prior - to their: ° ee ah ea 
. official survey and opening to entry:. as one AO hese te 


“A, Section 2396, Revised Statutes, ‘contem: » . 


section or sectional] subdivision, the contents 
whereof have been returned. by: the surveyor | 


A - general, Shall:be held ‘as containing the exact. 
. quantity expressed i in the return:..2..2.2.2.. 583: 


5. Where the evidences ofa Government : 

“survey are sufficient for identification 0 the! 
boundaries, differences i in. the. measurements -:’ 
and areas of public lands from those shown. 


“in thereturns of the official survey alleged by 

[oan owner asserting a claim for. repayment on 

t- the ground: of shortage does not afford : a basis 2 
MOP TOSIEN CYS aes se tameas ace canon decent se O83. 


6. It is not. appropriate: to consider + after a0 


“ Japse of many years whether the survey of .- 

| . the boundaries of a Mexican grant was accom- © — 
panied with the nicest discrimination orthe 

highest wisdom, and such survey will not:be > 


_ disturbed on account of inaccuracies where: 


{° it accomplished the. purpose. of establishing” a 
__ |.. the boundaries with’ Spprcaruate and’ reason a ee 
- able accuracy...--.... i a era ss ot a ie oe 663 nee ey, 


7. The fact that an area of land i in ‘the. State”. ; 


zh of California. returned by. the: surveyor as ~ See = ae 
: swamp included. a small area of high. lands 20, ee 


-Swamp Land. 





“1. ‘The fact that an area of land in the State ae 
; “of California returned by. the: surveyor 48.00. oe ee 
-}-> swamp included a'small area of high landis = = 
fee “not sufficient: to. necessitate’ a. subdivisional ere oe 
| - survey thereof.in order to confer titleupon the? 7 04 
State, if the area as a whole, characterized as 
eh i is in fact lend of that i 1aS8. se soe eee Be Se 





- impracticable to fix any generalrule,even an 

_ arbitrary: one, based upon acreage or measure... © 
of depth that may be regarded as the mini- 
. mum of which cognizance of error. will be. ga te 

Bite is Re TR ee img teem MLS a 452: we ‘ . os 

2. An official plat, upon which. are: own ee 

-. the boundaries of a confirmed Mexican grant, for s 

|. based upon a survey made and approvedin| 

-} accordance. with the provisions of the act of |. _ 
|.» June 4, 1860, amounts to a‘final' determination 
| that the situs of the granti is that shown on, the. ; 


|. -is-in fact land of that class... Re aee 663. os ee 














- —Pimber and Stone. . 


~ Town Site. oe 2 


Water, Right. 


en ‘Widow; Heirs; ‘Devise. ee le 
See Descent and Distribution; Homestead; Con- Ae 





‘See Homestead, 62. 


me a Regulations of September: 20, 1922, ae 
the timber. and’ stone. law;: revision. (Cire. 
cular. No. B51), wae sateretensenseenees secebodes 288 


. ‘Timber Lands. ae 3% 
. ‘See Indian Lands, 10; ‘National Forests, L 52 o ze 


Timber and Stone, leo. 


a Timber "Trespass. - ee Se ar 
... J. Instructions . of : March’ 14, 1923, ‘rules are 
relating to-measure -of. damages in’ ‘timber;* 
coal; oil, ‘and. other: ‘trespasses. ' eg eS 
No: BBL)... seadbitissadidsawtesiner: means tee £84 





See Homestead; Mt. 


a Transferee., ee a ee ee 
. See: Minihg Claim, 3; oit and Gas Lands, 


30; Railroad Grant, 4, 5; Reclamation: 5. 


‘Trust Funds. | se 
See Indian: Lands, a1, 2, 3, aes és 


ne - Umatita Lands. a 


Sea ‘Repayment, 6. 


ES Unsurveyed 1: Lands. i oe 


See Survey. 


= Vested Rights. a ee ape oe 
3 See. Homestead, 15, 16, 17; 18, 26, 32, 33, 50: a 
“Indian Lands, 13; Patent. 2; Railroad ean, ef 


Bae School Land, 6, 10, a; 14, 15. 


ue Waiver. es oe 
‘See. ‘Homestead, “3% Indian ands, %, 2; 3, = 


"School Land, 1B. 


os Washington. Pe a eee et 3 
See Homestead, 4, 5; Indian Lands, 2, 3; Mae + get 
tary Service, 1; National: Forests, (5; eee > . 


Right, 1. 


| See. Claims, 1, 2; Reclamation, 2 3 4, 5, ce 


. sae 


test, 10; Homestead, 34, 35, 86; 37, eas in, Cone 


3 Wind, River Lands, | : 


See Indian cae 16. 


: - witndrawal. Sea 
See. Burden of Proof, 1 15 Coal: Lanis 2, 4: - | 


Desert Land, 5; Homestead, 15, 32,:33; 47, 593... : . public lands the expressions. endt more haa. 


--Andian: Lands, 5, 7,95 Mineral: Lands, 1; Ot: Je 160 acres,” “ one-quarter section,” and ‘enot-? 


and Gas Lands, 2,21, 27, 36; Preference Right, |. 4. doris quartet section bra’to Pes 
"9; Railroad Grant, 7; Repayment, 1, 10; School.’ ":,|' 0 excee one quarter section”,are to becon-. ° 
Land, ‘10, 11, 14, 15; Selection, 7; Settlement, 5. 
1, Instruetions-of May-19, 1923, temporary — 
naa withdrawals. ‘pending: resurveys. to. prevent. - ee 
homestead settlements; instructions of Janu--- |} 
te aty 19,1028, MOMifieds--reeereenncereeseeensan 69% aE 
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See: Hearing; 1, 1% Homestead, 4 Reclama | 
tion, 1 age, 


‘Words and Phrases. Cee ae 
The ‘term. ‘“‘heirs” as used i in. section 22091, oe 


\ “Retaed Statutes, does not include ‘ “widow, ee 3 
~ See Contest, 10. ‘ 


2, The terms ‘“existitig: entry” ania ofigi- 


q . nal: entry,” as used in section : 4.08: the stock- ° 5 
raising: homsetead. act, ‘mean’ ‘one and the 


same thing; that is, “all. entry. upon. which 


_/:final proof has not— ‘been: submitted. See ne, | 


‘Homestead, 55. 


3, Nothing contained in the carne of the: -~ 
«|. aet of February, 25;. 1920, authorizes that a — 
construction. shall ' be. given tothe term. - 
‘|. “Indian reservations,” as used in thedepart- 
_ |. . mental regulations of March 11, 1920,soasto = 
|. include therein lands merely withdrawn: by" 
ae Executive. order, for. Andian Poo ‘See 
ae ee Indian Lands, 8. Pn a es Ge ees 
j} 4, Lands. withdrawn: ‘from wth: public ae: 
~ pee by Executive.order for the use of the. | 


- Indians: are lands “owned -by the United © 


~ States;?? within. the purview.of that.termias.. °° 

|. used in the act.of February 25,1920,andmay > 

| . beincluded within an oil and. gas: prospecting ee. 78 

| permit under section 13 thereof... See Indian ‘ 
is seuss 9. : : 


. The ‘word: \guthorized? as a aseda in . see a" 


, ae 13 :of the act-of February 25,:1920;isto: 
be construed as clothing the. Secretary. of the: ee oes 
Interior with: discretionary, authority in the _ ee 
granting of oil and gas permits under that 


Section. See Oil and Gas Lands, 20002 0, 
- §.'The term “ chlorides of. sodium” as used:, 


° : ij in sections 23 and 24 of the act. of-February :25, 23 7 


- 1920, includes ordinary, table. Salt and: salt, in : 
solution... See Satine Land, 2. . : ; ; 
7. The term. “indemnity” a as: ised in. ie 


p hae statutes granting lands to the States for school 


- Purposes implies compensation . for.. -1@8ses_ 


_ }-- actually sustained by failure to receive desig- 
|. nated sections in place, and not'a tight to _ 
4. select: lands:elsewhere because those in. places 
. chappen. to mee of inferior guality. ‘See. School 3 
Land, 9... 7 
- & BY the use of the phrase: ae ‘of equal qual-. . 
iF ity” in the act of: April 28, 1904, it. was.con-- 
templated that there should be an éven'ex- 


- charige, and the equality. of the: selected and 


- base lands exchanged pursuant ‘to’. the act . 
4: must ‘be determined ‘in ‘accordance with'the 
on conditions existing’ ‘at: the. time of AuRE the 
|... selection.” See Selection, 8:- : 


9. Inthe statutes® relating: to: entries’ of 


_. Strued to mean napproximately 160acres. See ane 
Statutes, 2. idee 62 i en 


Wy oming. 


 Brdfeenes Big Death 


Page - 


See’ Indian andi 16; mttory Serie, — a . 


